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148,  line  19  from  top,  for  "  Whither,"  read  Whtther. 

160,  line  3  from  bottom,  for  "of*  read  at. 

165,  lino  10  from  top,  for  '^  6"  read  5. 

165,  line  13  from  top,  for  "5**  read  6. 

279,  line  S  from  bottoro,  for  *•  County,"  read  City. 

47 G,  lino  2  from  top,  for  "  now"  read  no. 

477,  line  20  from  bottom,  for  "  maat,"  read  m.o»t. 

491;  lioe  %  frem  (op  in  marginal  not^*,  for  "  or"  read  on. 
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STATE  OF  VERHO 


Isaac  Richardsok  v$.  JodspR  H.  Dork* 

If  apcnon  take  poffle^slon  of  land  under  avcodne  deed,  twenty-tliree  7«Ari 
Aid,  mfhout  preriously  letting^  up  %ny  claim  or  title  to  laid  land,  and  holds 
poateaatoB  &▼•  yean  oader  gaid  deed,  ihm  age  of  the  deed,  and  postea»i«tt 
under  it,  raise  no  presumptioo,  that  the  deed  it  a  valid  one.  ^ 

Where  a  »ttlat«  nahes  it  the  duty  of  a  aherilT  to  oolieet  tazet,  be  natt 
perform  ^ery  pre-rcqnisite,  ot^is  deed  will  be  void. 

A  collector  of  taxes,  who  has  ^iren  a  vendue-deed  of  lands,  which  he  told,  and 
has  coTenanted  in  snch  deed,  to  toOfTatit  and  defend  tht  tame,  h  interested* 
aod  cannot  be  a  witness  to  snppart  the  title  witboat  a  release. 

A  wupy  of  readoe  sales, lodg«d  In  the  cooatj  clerk*s  office,  which  carried 
ta/emol  erideoce,  that  it  was  not  left  iu  said  office  within  thirty  days  next 
after  the  sales,  and  was  not  att<fsted  hy  the  rollector,  as  a  true  copy,  at  tha 
•tatote  required,  wai  rightlyexclnded  by  the  eoirnty  court  from  f  oiD|f.to  tha 

jory  as  evidenaa. 

/. 

Where  A.  eoatraets  with  B.  that  ha  is  lawfolly  eeised  fn^fee  of  tha  yreaisct^ 
to  satisfy  the  words  of  this  covenant,  A.  muit  show  that  he  bad  an  ettat«>  ia 
fee  la  the  land  which  be  deeded,  and  wat  setsed  of  tl«e  tane,  and  had  aright 
•f  pnsaessiOB. — Showing  aa  estate  lass  than  a  fee ;  or  a  torlions  possessioa 
would  be  showing  a  breach  of  the  coveaaat.  Id  snch  case  the  rule  of  daosa-  ^ 
gei  is  the  coniidcratioD  paid  for  the  land»  and  interest  of  the  money;  bat  ^ 
there  are  excaptioas  to  this  rule. 

The  core  nan  t'ttgaiosl  incaaabrances  is  broken  by  an  ont-standing  mortgage  ap-  •' 
an  the  land,  when  the  'dead  was  gtraa* 

Tha  rala  of  damages  is»  the  monay  paid  by  the  ptaiatiff  to  remoTo  tha  inaam« 

br  aada— if  aolhiag  was  paid,  tha  plaintiff  should  reeorer  only  aomlaal  dama- 
ges. 

Tha  coTenant  for  title  is  broken,  if  the  grantor  had  not  the  yery  estate  ia  qaaa- 
lity  aad  quality,  which  he  corenanted  he  had  a  right  to  aoarcy* 


CALCffoaitf 

^aVarcAf 

1833. 

EiehardsoD 

vs. 

Doir. 


Tha  decisions  of  tha  courts  in  Masfac/i«M|^Bd  JVho-lTamjM&frt,  xasp«atiaf 
Ihm  parsMud  avraMatt  ia  a  daad  aC  Igad^R  qatttiaaadn 


10  CASES  IN  THE  SUPREME  COURT 

■      .  :    \  • 

Ca^dowia,       fdig  ^2g  iin  action  of  covenant  broken^  broCght  on  the 
i8>3-        covenants  contained  in  the  defendant's  deed  to  the  plain- 

ftUhmrdtoB    ^^'  ^f  '^^*  ^^  Charleston,  late  Navy,  in  Orleans  County. 
Porr        Issue  to  the.country. 

The  writ)  pleadings,  deeds,  and  all  papers  used  on  the 
trial,  are  made  a  part  of  the  case.  The  defendant  gave  in 
evidence  a  deed,  from  John  Rankinf  Sheriff  and  Collector, 
of  the  lands  in  qii^stion^  dated  Nov.  21,  1799,  and  read 
th^  statute  granting  the  tax  upon  which  said  lands  were 
sold,  and  gave  evidence  to  show  that  the  defendant  took 
possestfi^  df  said  lands  under  said  deed  in  the  spring  of 
1822^  *^na  tbiit^^he  plaintiff  succeeded  to  said  possession 
under  tlifc^eed  including  the  covenant  declared  upon,  and 
then  res}eS  his  case— contending  that  the  deed  being  of 
so  ancient  a  date,  and  possession  having  been  taken  undfir 
said  deed,  and  the  plaintiff  not  having  been  molested,  and 
distiirbed  in  said  possession,^  the  law  would  intend,  that  the 
Sheriff's  sale  was  regular,  prima  facie.  But  the  Court  de- 
cided that  the  deed  and  possession,  though  quiet  and 
peaceable,  did  not  furnish  a  defence  in  said  action.  The 
defendant  then  gave  evidence  of  the  warrant  of  the  Treas- 
urer of  the  State  to  John  Rankin^  Sheriff  and  Collector  of 
said  tax ;  and  of  the  Surveyor  General's  certificate  of  the 
quantity  of  land  in  the  township  of  Navy,  and  that  Navy 
was  then  an  unbrganized  township  ;  and  of  the  application 
of  the  Sheriff  and  Collector  upon  receipt  of  said  warrant, 
to  the  Secretary  of  the  Governor  and  Council  for  a  list  of 
the  niames  of  the  proprietors  of  said  Navy ;  and  also  of  a 
list  of  the  assessment  of  said  tax  on  said  Navy  by  said  Sher- 
iff and  Collector.  The  defendant  also  gave  evidence  tend*> 
ing  to  prove,  that  the  several  newspapers  containing  the 
advertisement  of  said  sale,  were  not  in  the  office  of  the 
Clerk  of  Caledonia  County  Court ;  nor  were  any  records  of 
said  advertisement  to  be  found  in  said  office.  The  defen- 
dant then  gave  evidence  of  the  advertisement  of  the  sale 
of  lands  by  producing  the  several  newspapers  containing 
the  original  advertisement,  to  wit:  the  Vermont  Gazette, 
Spooner's  Journal,  and  Rutland  Herald ;  and  also  of  the 
eale  of  the  lands  in  question  to  the  defendant,  and  of 
the  lands  not  redeemed  ;  and  of  the  deeding  of  said 
lands ;  und  of  a  certified  c^y  of  said  sales  returned  to  the 
Clerk  aforesaid  for  lecon^  and  of  lodging  the  several 
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newipapers  containing  the  publication  of  said  original  ad-  o>mdo»ui. 

▼ertisement  within  thirty  days  next  after  the  sale  by  said    *   I8S3.  * 

Sheriff  and  Collector,  as  the  law  directs.     The  defendant 

gave  evidence  tending  to  show  that  there  was  in, the  office 

of  said  Clerk,  in  1806  or  1807,  a  book  of  records  purport** 

ing  to  be  the  records  of  the  aforesaid  sales. — But  on  this 

point  the  evidence  was  contradictory. 

The  defendant  here  rested  his  case,  contending  that  he 
had  in  law  mad«  out  a  defence  to  said  action.  But  the 
Court  decided,  that  the  showing,  and  evidence  produced 
by  the  defendant,  furnished  no  defence  to  the  plaintiff's 
action.  The  defendant  theil  contended  that  under  the  cir- 
cnmstances  of  the  case,  the  plaintiff  was  entitled  to  but 
nominal  damages.  But  the  Court  decided,  and  so  instruct^ 
ed  the  jury,  that  the  plaintiff  was  entitled  to  the  conside- 
ration money  paid,  and  the  interest,  a6  damages,  and  in- 
structed the  jury  to  returaa  verdict  accordingly.  To  which 
'  decisions  of  the  Court,  and  directions  to  the  jury,  the  de- 
fendent  excepts.^— Exceptions  allowed.  The  evidence 
given  of  a  certified  copy  of  stfid  sales,  returned  to  the  o(« 
iSce  of  said  Clerk,  was  the  parol  testimony  of  John  RanMn^ 
the  Sheriff,  and  Collector  of  said  tax. 

hmac  FUtcher^  £§q.  Attorney  for  Defendant,  proceeded 
as  follows  :-— 

This  is  covenantbroken,  for  landsip  Charleston,  Orleans 
County*  Plea,  That  the  defendant  (grantor)  at  the  time 
of  making  the  deed  was  seised.  Replication^  That  he  was 
noi^  and  issue  closed. 

To  support  the  issue  on  the  part  of  the  defendant,  he  of-^ 
feied  a  vendue  deed,  executed  by  John  Rankin,  Sheriff  and 
Collector,,  d^^ed  Nov.  21,  1799,  of  the  premises  conveyed 
by  said  deed,  duly  acknowledged  and  recorded,  and  gave 
evidence  tending  to  prove,  that  in  the  spring  of  1822,  he 
loMc  possession  offthe  premises  under  said  deed^  and  that 
it  was  continued  uninterrupted  up  to  the  time  of  execu*- 
ting  the  deed  to  the  pIaintiff-*-tbat  the  plaintiff  succeeded 
to  his  title  and  possession  under  his  deed,  and  that  the  plain- 
tiff has  never  been  disturbecf  in  his  possession. 

The  defendent  here  contended  that  he  had  made  out  a 
prima  faei^  defence,  and  that  to  recover,  the  burthen  of 
proof  was  on  the  part  of  the  plaintiff- 
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^If/'re*"*'       '''^'^  '*  ^^^  equity  of  the  case :   The  plaintiff  is  eatitled 
1M3.   '     to  recover  only  in  case  of  actaal  damage.      Here  is  no 
Bie^ATdMB    breach  of  covenant  in  contemplation  of  law  for  want  of  ti-* 
p^.       ^'^  ^  the  grantor.     The  possession  of  the  piaintifT  has  nc^v* 
er  been  disturbed,  nor  does  the  Itiw  intend  that  that  it  evef 
will  be.  •  For  ought  appears,  tli^  title  of  the  covenantorls 
'  good,  and  the  law  will  presume  a  right,  where  the  exer- 
.    cise  and  enjoyment  of  that  right  is  notorious  and  undis- 
puted. 

Here  is  a  right  claimed  under  an  ancient  vendue.     The 
deed  is  of  thirty-four  years  standing.     During  all  that  time 
taxes  have  been  paicj^. on 'thCland  by  those  claiming  title 
under  this  deed.      Possession  has  been  taken  under  the 
grant,  and  enjoyed  for  more  than  ten  years.     This  posses- 
sion has  been  uninterrupted,  quiet  and  peaceable,  without 
claim  or  hindrance ;    and  there  is  no  presumption  arising 
that  the  plaintiff  will  ever  be  disturbed  ;  but  tlie  presump- 
tioia  in  law  is,  that  the  plaintiff's  title  is  perfect,  and  the  . 
law  often  presumes  a  grant  from  acquiescence  and  lapses 
of  time.     3  Starkie's  Ev.  1^16  (n)-:^o.    l22U—BuU  JV. 
P.  255. — 10  John.  Jackson  vs.  McCall^  377. — ^  John.  Doe-- 
dem  vs.  Phelps^  169,  171. — 14  Mass.  Stockbridge  vs.  Stock" 
bridge,  257. 

The  defendant  took  possession  under  his  deed,  and  gave 
actual  possession  to  the  plaintiff.     If  this  be  not  coiiclu-* 
sive  evidence  of  a  v^d  seizin  in  the  covenantor,  it  is  at 
least  prima  facie  evidence,  from  which  the  law  will  intend' 
that  all  outstanding  titles  and  claims  have  been  quieledy 
and  the  covenant  of  seizin  not  broken.     4  Dsme.  21,  sec.  3. 
do.  344,  sec.  8. — 4  Mus.  410, 442— i^o.  627.— 16  Mass.  213. 
But  I  consider  that  all  the  proceedings  of  the  Sheriff  in 
collecting  the  tax,  and  also  in  deeding  to  thj^  ^fendant, 
wefre  strictly  in  pursusmce  of  the  act  laying  the  one  cent 
tax.     (See  Tomlin's  Ed.  2  vol.  256.J     By  tliis  statute  it  is 
made  thd  duty  of  the  County  Clerk  to  record  the  sales,  but 
it  is  to  be  noted  that  no  time  is  specified  within  which  the 
Clerk  is  to  make  this  record,  nor  is  it  made  the  duty  of  th*. 
Collector  to  cause  it  to  be  done.     If  the  statute  had  impo- 
sed  this  duty  upon  the  Collector,  or  directed  it  to  l)e  mftde 
up  before  the  time  of  forfeiture  accrusd,  and  the  time  of 
deeding' had  arrived,  it  migiit  faavet  deserved  a  diflefent 
consideration. 
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Th#  defendant  holds  under  the  grant  of  the  Collector.  ^^JiJJjr^' 
He  acts  as  an  agent  of  government.     The  law  will  intend       1^33. 
that  he  has  complied  with  all  the  legal  requisites,  till  the   Hj^hnrdiM 
contrary  appear.     This  is  sufficiently  evidenced  being  un-      p^^^ 
der  his  oalh  of  office ;  and  there  can  no  presumption  arise 
to  the  contrary. 

The  law,  in  1797,  had  made  no  provision  for  perpetua- 
toig  any  other  evidence  than  the  sales  and  the  newspa- 
pers. It  could  not  be  expected,  that  any  other  evidence 
should  be  preserved.  But  fortunately  the  Sheriff  and  Col- 
leetor  is  living,  and  can  testify  to  his  doings. 

Thirty-five  years  have  elapsed  since  the  transaction,  illl 
odier  elaims  of  title  have  been  abandoned.  This  is  pre- 
sumption violent  that  the  vendue  of  Rankin  was  regular. 
Fffom  this  acquiescence  its  legality  may  be  presumed.  At 
least,  it. ought  to  be  considered  as  prima  fade  legal  in  ab- 
sence of  all  claim  or  evidence  to  the  contrary. 

Bat  the  plaintiff  has  shewn  no  actual  damage.  His  dam" 
age,  if  any,  w  mfuiuro.  It  may,  or  may  not  happen.  lie 
has  his  indemnity  upon  the  covenant  of  warranty.  Actu- 
al, not  inuiginary  damage,  ought  to  be  the  rule  of  recovery. 
In  contemplation  of  law,  no  damage  whatever  has  been 
sustained.  He  is  in  quiet  and  peaceable  possession  of  the 
premises.  Even  if  the  right  be  inchoate,  shortly  the  title 
will  be  perfcct.     Tiie  plaintiff  has  no  equity. 

A  recovery  upon  the  covenant  of  seizin  would  be  tn^  bar  c  - 
to  a  recovery  upon  the  covenant  of  warranty.  Tins  is  a  ' 
covenant  running  with  the  land.  If  the  plaintiff  should  ^ 
grant  the  premises,  and  iiis  grantee  be  ousted,  the  defend-  ' 
ant  would  be  liable  to  him  for  the  full  value  of  the  prem-  , 
ises  lit  the  time  of  ouster.  This  would  be  refunding  the  | 
ceondk^riatioyi^  money  and  paying  the  full  value  of  the  land  ' 
This  would  be  manifestly  inequitable  and  unjust^ 

If  an  action  %vill  lie  at  all,  nominal  damages,  in  absence 
of  ajl  proof  to  tlie  contrary,  must  be  the  rule  of  recovery. 
4  Dane^  346^  Sec,  9.-4  Mass,  Rep.  PreHoit  vs.  TrumM^ 
627.-3  Femami  Rep.  Cailin  vs.  UwrlhuH,  403 — 408. 

Ckarhs  Davis^  Esq.  Jlttorneyfor  Plaintijf^  contended  as 

follows; — 

It  appears  from  the  pleadings,  deeds,  <tc.  m^de  a  part 
4Qf  this  cajse — that  the  OtCtion  won  eovenajU  (roicn,  in  which 
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plaintiff  claims  to  recover  the  consideration  money  and 
interest  embraced  in  the  deed  mentioned  in  his  declara* 
tion,  on  the  ground  that  the  defendant  had  no  title  to  the 
land  he  undertook  to  convey.  The  defendant  contends , 
first, .  that  a  vendue  deed  from  John  Rankin^  Sheriff  and 
Collector  of  the  one  cent  tax,  imposed  by  act  of  Nov.  10^ 
1797,  on  the  unorganized  towns  in  Caledonia  County,  of 
the  lands  in  question,  which  deed  is  dated  Nov.  21,  179d; 
together  with  the  production  of  said  act,  and  proof  that  he 
took  possession  in  1822,  and  transferred  possession  to  plain- 
tiff at  the  time  of  his  conveyance  in  April,  1827,  and  plain- 
tiff having  hitherto  remained  undisturbed  altogether,  cre- 
ate a  legal  presumption  that  all  the  said  Sheriff's  proceed- 
ings anterior  to  the  execution  of  said  deed  were  legal. 
What  most  of  these  facts  have  to  do  with  the  conclusion, 
it  is  difficult  to  see.  If  the  defendant  had  taken  posses- 
sion at  the  date  of  his  deed  from  Rankin^  or  at  any  other 
time  more  than  1 5  years  previous  to  the  date  of  his  deed  to 
plaintiff,  he  might  have  well  contended  that  he  had  not 
broken  his  covenants,  and  of  course  would  have  had  no  oc- 
casion to  prove  or  presume  any  thing  with  respect  to  the 
Sheriff's  proceedings. 

But  it  is  a  new  idea  that  the  mere  antiquity  of  the  deed 
unaccompanied  by  possession,  creates  a  title  by  possession, 
or  in  the  case  of  a  vendue  deed  dispenses  with  the  necessi- 
ty of  shewing  the  authority  under  which  one  man  conveys 
another's  land.  There  is  no  statute  of  limitations  applica- 
ble to  such  a  subject.  Possession  for  a  sufficient  length  of 
time,  with  or  without  a  deed>  might  have  availed  the  de- 
fendant ;  but  a  deed  alone,  or  with  a  possession  of  five 
years  only,  cannot.  The  defendant  then  offers  a  mass  of  pa- 
pers and  other  testimony  in  relation  to  said  vendue,  against 
which  numerous  objections  are  made  by  plaintiff^*  a  few 
only  of  which,  and  the  most  important,  will  it  be  necessary 
or  practicable  to  notice  here.  These  are,  that  the  original 
advertisements  required  to  be  published  in  the  Benning- 
ton, Rutland  and  Windsor  papers,  by  the  act  required 
to  be  lodged  with  the  Clerk  within  30  days  of  sale,  are  not 
produced  from  his  office. — ^Proof  by  the  production  of  pa- 
pers  in  private  custody,  purporting  to  h(^e  been  .printed 
in  those  towns,  and  to  contain  said  advertisements^^  i»«ot 
admissible,  though  the  Clerk  testifies  that  there  arc  none 
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mch  in  his  office,  and  the  late  Sheriff  testifies  that  he  lodg-  ^^^*j^^' 
ed  them  there  seasonably — that  the  papers  produced,  if  ad-       ^^33. 
fflissibley  would  not  shew  a  compliance  with  the  act,  which   mchtrdton 
required  a  successive  publication  for  three  weeks,  the  last       p^tr. 
to  be  10  days  before  sale.     The  fiennington  and  Rutland 
papers  contain  an  advertisement  dated  April  1,  1798 — ^the 
Windsor  paper  has  one  of  similar  import,  dated  April  2, 
published  in  two  successive  numbers,  and  in  an  extra  half 
sheet — that  there  is  no  regular  certified  copy  of  the  sales  on 
record  in  the  Clerk's  office,  as  required  by  the  20th  section 
of  the  act — that  parol  proof  that  the  Sheriff  and  Collector 
lodged  a  copy  there  seasonably,  is  not  to  be  received — that 
the  original  book  of  sales  is  not  admissible  as  evidence  with- 
out having  been  recorded — that  the  book  purporting  to  be  a 
copy  now  in  the  Clerk's  office,   referred  to  in  the  excep- 
tionsy  is  not  properly  attested  by  said  Sheriff  and  Collect- 
or— ^is  not  recorded,  and  contains  no  evidence  of  the  time    • 
when  it  was  left,  and  shews  that  sales  were  made  at  0  o'clock 
A.M.  whereas  the  act  requires  them  to  have  been  between  9  , 
and  sunset,  and  shews  no  adjournment  from  the  5th  to  the 
6th  of  June,  and  yet  the  land  in  question  was  sold  on  the 
8th. 

With  such  numerous  and  important  defects  in  defendant's 
evidence  of  a  regular  sale,  the  Court  could  not  come  to  any 
other  conclusion  than  they  did,  that  he  had  failed  to  make  a 
title  under  said  vendue.^  As  to  the  necessity  of  shewing  per- 
fect records  of  what  the  law  requires  to  be  recorded,  see  2  Vt. 
Rep.  319,  Coit  vs.  fVeJls.  The  defendant  finally  contends, 
that  the  Court  erred  in  not  directing  the  jury  that  under 
the  circumstances  of  this  case,  plaintiff  was  entitled  to  on- 
ly nominal  damages.  As  to  the  general  doctrine  with  re- 
spect to  the  covenants  of  seizin,  and  the  rule  of  damages  in 
such  case,  though  heretofore  often  made  the  subject  of 
much  discussion  in  this  State,  it  is  unnecessary  to  go  fur- 
ther back  than  the  case  of  CatUn  vs.  Hurlbut^  3d  Vt.  Rep. 
403,  which  has  deliberately  settled  or  rather  re-settled  the 
true  doctrine.  The  amount  of  damages  is  the  jQon3i4era- 
tion  and  interest.  The  case  of  Garfield  vs.  WHliamSf  2  Vt. 
Rep.  327,  where  nominal  damages  only  were  given,  has  no 
application  to  the  present.  The  plaintiff  had  been  so  long 
in  undisturbed  possession  as  to  have  acquired  a  perfect  ti- 
tle at  the  commencement  of  his  suit,  and  on  this  ground 
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^^Mmh^'   alone  it  was  that  the  decision  was  made,     in  this  case  tiM 
1833.        plaint! [f  either  has  already  or  will  have  to  purchase  in  the 


RiehtfdtoB    ^*'^®  ^^  ^^®  ^^^  owner  or  lose  his  land. 


Dorr. 


The  opinion  of  the  Court  was  delivered  by 
Bavlies,  J. — This  is  an  action  of  covenant  broken^  brought 
on  the  covenants  contained  in  the  deed  from  /)orr,  the  de- 
fendant, to  Richardson^  the  plaintiff,  dated  April  7,  1627, 
of  the  whole  lot  number  75,  (except  100  acres  previously 
sold  by  said  Dorr  to  Simeon  Stearns)  drawn  to  the  first  Di- 
vision of  the  Right  of  Cliarles  Jcnkijis,  in  the  town  of  Charles- 
ton, late  Navy,  in  the  County  of  Orleans.  The  covenants 
are  in  these  words  :  *'  I  am  lawfully  seised  in  fee  of  the 
"aforesaid  premises;  that  they  are  free  of  all  incumbran- 
"  ces ;  that  I  have  good  right  to  sell  and  convey  the  same 
"  to  the  said  Isaac  liirhardson,'^  The  plea  is,  that  the  de- 
fendant has  kept  and  perforfhed  all  and  each  of  the  cove- 
nants contained  in  said  deed,  to  wit,  at  Danville  aforesaid  ; 
that  the  defendant,  at  the  time  of  the  delivery  of  said  deed 
to  the  plaintiff,  was  lawfully  seized  in  fee  of  the  said  grant- 
ed premises — that  they  were  free  from  all  incumbrances^ 
and  that  lie  had  good  ri^ht  to  sell  and  convey  the  same  to 
the  plaintiff. Issue  to  the  country. 

The  plaintiff,  to  support  the  issue  on  his  part^gave  in  ev- 
iclence  to  the  jury  his  deed  from  the  defendant,  containing 
said  covenants.  And  the  defendant^  to  support  the  issue 
on  his  part,  gave  in  evidence  a  deed  from  Col.  John  Ran- 
kin to  the  defendant  of  the  land  in  question,  dated  the  2]8t 
day  of  November,  1799,  and  acknowledged  and  recorded 
the  same  day.  This  deed,  on  the  face  of  it,  purports  to  be 
a  vendue  deed,  executed  by  Col.  Rankin^  as  Sheriff  of  Cal- 
edonia County,  and  Collector  of  the  one  cent  tax,  laid  to 
Bi^>port  government  during  the  year  1797,  and  for  other 
purposes  :  this  act  was  passed  10th  Nov.  1797. — (See 
TofuUn's  £d.  vol.  2,  p.  256.)  The  consideration  of  this 
deed,  as  expressed,  was  $3,  5G,  being  the  amount  (Sf  the> 
tax  on  tlie  lands  in  question,  and  costs  of  sa^le.  And  it  ap- 
pears that  the  defendant  took  possession  of  said  lands  un- 
der this  deed,  in  the  spring  of  1822,  and  continued  his 
possession  till  be  deeded  to  the  plaintiff,  and  put  him  into^ 
possession.  When  the  defendant^took  possession,  his  ven- 
diteideed  bad  existed  23  years;  and  he  now  contend^* that 
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fn>in  Che  age  of  this  deed,  and  his  possession  under  it,  it  is   ^^ff^^h!*^ 
presumed  he  had  a  good  title,  when  he  deeded  to  the  plain-       ^^^- 
tiff;  dnd  fAi5pre«ttmj>fu>»  of  title  is  to  stand,  until  it  is  over-   Rrchtfdio& 
powered  by  evidence  adduced  by  the  plaintiff.  0^,, 

But  the  Court  cannot  recognize  this  as  law :  the  defend- 
ant not  setting  up  a  claim  of  title,  nor  taking  possession  of 
the  lands  Under  his  vendue  deed  for  twenty-three  yedrs,  if 
any  presumption  can  be  raised  from  these  facts,  it  is  a  pre- 
sumption  against  the  defendant's  title.  The  defendant  must 
show,  that  the  Sheriff,  in  the  collection  of  the  tax,  did  those 
Essential  things,  which  the  law  required  him  to  perform,  as 
Collector,  before  he  executed  his  deed  to  the  defendant^ 
if  he  omitted  any  pre*requisitey  the  deed  is  void. 

The  20tb  section  of  the  aforesaid  act  required,  "  That 
<<  the  several  Collectors  should,  within  thirty  days  next  after 
'*the  ending  of  such  vendues  for  the  sale  of  lands,  lodge  a 
**  true  and  attested  copy  of  such  sales,  together  with  theilr 
"advertisements  thereof,  with  the  several  town,  or  County 
"Clerks,  as  the  case  may  be  5  whose  duty  it  shall  be  to  re- 
**cord  the  same  at  the  eitpense  of  such  Collector*.**  To 
prove  that  this  section  was  complied  with  by  the  Collector, 
the  Collector  himself,  Col.  Rankin,  was  offered  by  the  de- 
iTendant,  as  a  witness,  and  testified,  that  he  lefl  a  copy  of  hrs 
sales,  and  the  newspapers  containing  the  advertisement 
with  the  County  Clerk,  within  thirty  days,  as  required  by 
law ;  but  he  thinks,  en  looking  at  it,  that  the  copy  nets  in  the 
Clerk's  office  is  not  the  one  he  left.  Hete  I  would  observe, 
that  Col.  Rankin  was  the  only  witness  to  prove  these  facts, 
and  he  did  not  testify  that  he  requested  the  Clei'k  to  record 
the  copy  which  he  left,  at  his  expense  $  nor  that  he  bad  ev- 
er seen  such  record. ' 

As  the  validity  of  this  vendue  title  tiras  called  rn^qtiies- 
tion,  and  Col.  Rankin,  as  Collector,  had  covenanted,  in  his 
deed  to  the  defendant  thus, — ^^  that  I  will,  in  my  capacity 
aforesaid,  warrant  and  defend  said  land,  to  him  the  said  Jo* 
s^h  H.  Dorr,  bis  heirs  and  assigns,  against  the  lawful 
claims  or  demands  of  any  person  whomsoever,'*  he  Was  in- 
terested in  the  particular  ^^fon  that  was  agitated,  and 
could  not  teistify,  if  the  plaintiff  had  objected,  without  a 
release  from  the  defendant. 

Gov.  Palmer  also  testified,  that,  '*  on  his  taking  posscsson 

'of  the  Clerk's  office,  m  the  year  1806  or  1807,  he  found 
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every  thiiig  in  the  office  ingrettt  confusion,  and  apent  much 
^  time  in  arranging  papers,  records,  &c. — having  overhauled 
every  book  and  paper  in  the  office— that  he  nevei:  savir  the 
newspapers  in  the  office  which  Col.  RatMn  had  sworn  he 
left  there,  And  that  he  had  some  recollection,  or  impression, 
that  at  soBoe  period  he  had  seen  a  Mue  book,  purporting  to 
be  a  book  of  aaid  v^idue  sales,  but  could  say  nothing  defi- 
nite about  it— could  not  say  what  became  of  it ;  and  4id 
not  know  but  the  book  from  the  Clerk'«  office  was  the  one 
he  had  seen." 

CoL  Rankin  does  not  testify jpMi^'vefy ;  but  "he  thinki,  on 
-looking  at  it,  that  the  copy  now  in  the  Clerk's  office  is  not 
the  one  he  left."  This  copy  was  offered  i^  evidence  on 
trial,  >but  was  rejected  by  the  Court.  Now  let  its  inquire, 
Ist,  Was  this  copy  left  by  the  Collector  in  tlie  County 
Clerk's  office  within  thirty  days  next  after  the  vendue  sales, 
to  be  recorded  ?  Mj  Is  it  attested  by  the  Collector,  as  a 
tf:ue  copy  of  the  sales  ?  -On  the  title  page  of  this  copy  are 
written  these  words :  "  A  record  of  the  colleetion  before 
sale,  and  the  sale  of  lands  of  the  unorganized  Towns  and 
Gores  in  the  County  of  Caledonia,  for  the  Cent  State  Tax, 
granted  by  the  General  Assembly  of  the  State  of  Vermont, 
at  Windsor,  in  October,  1797,  by  John  Rankin,  Esq.  Sher- 
iff of  said  County,  and  Collector  of  said  Tax." 

On  the  first  page  is  copied  the  Treasurer's  Warrant  to 
said  Sherifi'to  collect  said  tax,  on  the  lands  described. — 
Then  comes  the  Sheriff's  Advertisement,  published  in  the 
newspapers.  Then  each  subsequent  page  is  divided  into 
columns  differently  headed-H9ome  relating  to  the  sales 
of  land-^some  to  the  redemption  of  land,  after  it  was  sold ; 
and  some  to  the  deeding  of  land,  not  redeemed. 

On  the  last  page  is  the  following  certificate  :  "  State  of 
Vermont,  Caledonia  County  $s.  County  Clerk's  Office,  Ju- 
ly 1,  1805.  I  hereby  certify  ihat  the  foregoing  are  true 
copies  of  the  Record  of  John  Rankin's  collection  and  sale 
of  the  unorganized  Towns  and  Gcwres  in  said  County,  at  the 
Cent  tax,  granted  by  the^Legislature,  at  Windsor,  in  Octo- 
ber 1797.     Attest,  Elkanah  Phelps,  Clerk." 

This  copy  carries  internal  evidence,  that  it  was  not  left 

in  the  County  Clerk's  office  within  thirty  days  next  afler 

the  sales,  to  be  recorded ;  such  are  the  entries  in  the  six  last 

..columns  on  each  page  :  these  entries  relate  to  the  redemp- 
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tioa  of  Jaml  told,  ajid  to  the  deeding  of  land  not  redeemed ;  ^^^^^' 
none  of  which  took  place  within  thirty  days  next  after  the       ^^ss. ' 
sales.    The  deeding,  by  statute,  could  not  be  till  a  year  a^  iucJi«»dtoa^- 
ter  the  sales :  And  from  these  entries,  I  infer,  that  the      ^^  ^ 
copy  was  made  and  left,  in  the  County  Clerk's  office,  after 
the  luids  were  deeded ;  probably  about  the  time  the  Clerk 
made  his  certificate.    Moreover,  it  does  not  appear  that 
the  Collector,  mider  his  hand,'eYer  attested  this  copy,  as  a 
true  copy  of  his  sales.     The  County  Court  did  right  in  not 
admitting  this  copy  to  go  to  the  jury  as  evidence.    This 
copy  being  excluded,  there  was  no  Ugal  evidence,  from 
which  die  jury  could  find,  that  the  Collector  complied  with 
the  requtttti(ms  of  the  20th  section  of  the  act  aforesaid ; 
and,  without  soch  compliance,  the  Collector  had  no  power 
to  execute  his  deed  to  the  defendant  of  the  lands  in  ques- 
tion.    The  defendant  does  not  pretend  he  had  any  other 
title  than  by  this  deed,  and  actual  possession  of  the  land, 
under  it,  for  about  five  years,  claiming  in  fee.     As  the  de- 
fendant derived  nothing  from  the  deed  but  colour  of  title, 
was  he  enabled,  by  Ats  possession  and  clamittg  infee^  to  give 
a  deed  of  the  land  which  would  convey  an  estate  in  fee  ? 
Certainly  not.    Then  he  has  not  kept  the  covenants  con- 
tained in  his  deed  upon  which  he  is  sued. — The  &st  is, '/ 1 
am  lawfully  seised  in  fee  of  the  premises."    This  is  called 
the  covenant  of  seisin^  and,  to  satisfy  its  words,  the  defend- 
ant must  sbow,that,  when  he  made  this  covenant,he  had,not 
only  an  estate  in  fee  in  the  land  which  he  deeded,  but  also, 
that  he  was  seised  of  the  same,  and  had  a  right  to  the  pos- 
session.    If  the  defendant  had  an  estate  in  the  land,  less 
than  a  fee,  or  was  seised  by   wrong,  he  was  not  ^^  lawful- 
ly seiscKl  in  fee  of  said  premises,"  and  broke  his  covenant, 
when  he  made  his  deed.     The  general  rule  by  which  to  es- 
timate the  damages  for  the  breach  of  this  covenant  is  the 
consideration  paid  for  the  land,  and  interest ;  but  to  this 
rule  there  are  exceptions. — {Qarfield\s.  fVilUams,  2  Vt. 
Rep.  227—CiUUn  vs.  Hurlbut,  3  Vt.  Rep.  403—4  Kent's 
Com.  462,  464.) 

The  second  covenant  is,  "  that  they  are  free  of  all  en- 
cumbrances."—-This  is  called,  a  covenant  against  encumbran- 
ces, and  is  broken  by  an  out*standmg  mortgage  upon  the 
land,  which  had  not  been  paid.  The  rule  of  damages,  in 
some  of  the  Stotes  is,  the  money  paid  by  the  plaintiff  to  the 
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^^SSST^*   mortgagee,  to  clear  off  the  mortgage;  but  if  the  plaintiff 
1838. '     ;has  paid  nothing,  he  can  recover  only  nominal  damages.—* 
^ehavdfOB  '  (Oehvergen  vsl  JVorrif,  7  J.  R.  SbO.—Stanard  vs.  EUrid^t, 
16  J.  R.  254.— Prc^co«  vs.  Trueman,  4  Mass.  R.  627.) 
'  This  rule  has  often  been  recognized  by  our  Courts  as 
law.     Buty  beside  mortgages^  there  may  be  other  encum* 
brances  upon  the  land,  for  which  the  grantee  should  recov- 
er damages,  on  this  covenant — (See  2  Mass.  Rep.  97—4 
Mass.  Rep.  627.) 

The  third  covenant  is,  ^'  that  I  have  good  right  to  sell 
and  convey  the  same  to  the  said  Iscuic  Richardion  as  afore- 
said."   This  is  called  a  covenant  for  title,  ^'  and  is  an  assu- 
rance to  the  purchaser,  that  the  grantor  has  the  very  estate, 
in  quantity  and  quality,  which  he  purports  to  convey^  viz : 
in  this  case,  an  indefeasible  estate  in  fee  simple." — (J9bu^- 
eS  vs.  Richardsy  11  East.  642.)     If  this  assurance  be  false, 
the  covenant  is  broken,  and  the  purchaser  has  his  remedy 
for  the  damages  which  he  has  sustained. 
.  These  covenants  are  of  vast  importance  to  the  purcha- 
ser of  lands,  to  secure  him  against  the  misrepresentations  of 
the  vendor,  as  to  his  title.     They  are  penoncd  covenants, 
and  are  broken  as  soon  as  the  deed  is  given,  if  broken  at 
alt,  and  are  not  assignable.     We  do  not  construe  these 
covenants  as  they  have  been  construed  in  some  of  our  sister 
States.     It  has  been  said  by  Ch.  J.  Parsons,  in  Manion  vs. 
MohbSf  2  Mass.  Rep.  433,  that,  to  sustain  a  covenant  of  sei- 
san,  it  is  not  necessary  *^  to  show  seisin  under  an  indefeasi- 
ble title ;  that  a  seisin  in  fact  is  sufficient;  and  that  if,  at 
the  time  the  grantor  executed  the  deed,  he  had  the  exclu- 
sive possession  of  the  premises,  claiming  the  same  in  fee 
simple,  by  a  title  adverse  to  the  owner,  be  was  seised  in 
fee,  and  had  good  right  to  convey."    To  the  same  effect 
were  the  opinions  expressed  in  Twamblyvs.  SUnley,  4  Mass. 
Rep.  441,  and  Prescottvs,  Trueman,  4  Mass.  Rep.  627.    In 
WiUardn-  Twitchd,  1  N.  H.  Rep.  177,  the  Court  say,  «  Tte 
covenants  in  our  deeds  that  the  grantor  is  the  lawful  owner, 
that  he  is  seised  in  fee,  and  that  he  has  good  right  to  sell 
and  convey,  have  always  received  a  construction  that  makes 
them  merely  synonymous.     Each  of  them  amounts  only  to 
a  stipulation,  that  the  grantor  has  such  a  seisin   that  the 
land  will  pass  by  his  deed.     If  the  grantor,  at  the  time  of 
the  conveyance,  has  actual  seisin,  whether  by  right  or  by 
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wrong — whether  under  a  valid  title  or  by  disseisin,  the  land  ^^jJ^^J'^' 
will  pass  by  his  deed,  and  neither  of  these  covenants  is       ^s^- 

broken.''  Richardfoa 

I  cannot  believe,  that  these  decisions,  which  were  made 
in  MasMoehusettt  and  J^Tetp-Hampshire,  are  in  accordance 
with  the  common  law.     It  is  said  in  Shep.  Touch.  170, 
*'  If  one  be  seised  of  land  in  fee,  or  possessed  of  a  term  of 
years,  and  he  doth  alien  it,  and  supposing  he  hath  a  good 
estate  he  doth  covenant  that  he  is  lawfully  seised,  or  pos- 
sessed, or  that  he  hath  a  good  estate,  or  that  he  is  able  to 
make  such  an  alienation,  &c.  and  in  truth  he  hath  not,  but 
Bome  other  hath  an  estate  in  it  before ;  in  this  case  the  cov- 
enant is  broken  as  soon  as  it  is  made."    Ch.  J.  Hosmer.  in 
LockwoodYB.  Sturdevani,  6  Conn.  Rep.  3§9,  speaking  of  the 
cases  in  Massachusetts,  says,  ''  I  am  constrained  to  observe, 
that  notwithstanding  the  veneration  I  entertain  for  the  high- 
ly accomplished  jurist  who  expressed  the  above  opinions,  I 
cannot  yield  to  them  my  assent.     That  which  shows  cove- 
nants of  seisin,  and  of  right  to  convey,  to  be  broken,  is 
their  falsity.     If  the  covenants  are  true,  they  remnin  invio- 
late ;  if  they  are  not  true,  they  are  broken.     On  the  same 
principle,  if  they  are  entirely  false,  they  are  wholly  viola- 
ted ;  and  if  partially  untrue,  they  are  broken  but  in  part 
only.    All  this  is 'self-evident.     Although  the  covenantor 
should  have  had  the  actual  possession  of  the  premises,  and 
an  ideal,  or  imaginary  right,  founded  on  a  supposed  title 
that  was  merely  colourable,  yet  this  is  not  a  legal  seisin  iu 
fee ;  and  nothing  short  of  this  will  support  a  covenant,  that 
the  grantor  is  seised  in  fee  simple,  because  nothing  short 
of  this  proves  the  covenant  to  have  been  true.     This  con- 
struction necessarily  results  from  the  unequivocal  words  of 
Ae  covenantor,  and  the  unquestionable  object  of  the  cov- 
enant.    A  seisin  in  fact  of  an  estate  in  fee  simple,  if  the 
word  seisin  intends  any  thing  more  than  possession,  is  an 
expression  without  meaning,  where  there  is  no  seisin  in 
law.     In  the  nature  of  things,  there  is  but  one  species  of 
seisin  in  fee,  and  that  necessarily  is,  the  possession  of  an 
estate  conjoined  with  such  legal  interest  as  the  term  fee 
simple  denotes." 

I  cannot  but  accord  with  the  sentiments  which  are  here 
expressed  by  (3h.  J.  Hosmer.  If  we  depart  from  the  com- 
mon Jaw  in  giving  a  construction  to  these  personal  cove. 
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c*^»oj",  nanUij  which  are  usually  coBtaiued  in  a  deed  of  land,  we 
i8$8. '      may  make  them  mean  any  thing  or  nothing.    If  there  be  a 
ftiebtrdton   ^oc9\  law  in  Massachusetts  or  J^eto-HampshirSyhy  which  they 
expound  these  covenants,  that  law  is  no  authority  for  us. 

Judgment  of  the  County  Court  is  affirmed. 


Dorr. 
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^  jScA  "'  Farrbll  Carbigak  vs.  Joscra  Hull. 


1633. 


That  it  is  not  error  for  the  Court  to  initmet  tho  jury,  tbat  they  nay  infer  fraud 
in  the  eontraet  of  Defendant  and  Son,  who  wae  a  Bankrupt,  to  pay  Plaintiff 
Ibr  hifl  libor,  done  for  Defendant  when  Plaintiff  wai  a  atranger,  and  the  De- 
fendant and  hia  aon  knew  of  thia  Bankraptoyi  and  did  not  make  it  known  to 
the  Plaintiff. 


c.^ 


This  action  came  up  from  the  County  Court  for  a  hear- 
ing on  the  following  Bill  of  exceptions,  to  wit : 

This  was  an  action  of  Assumpsit  for  work  and  labor,  as 
(per  writ  and  declaration,  made  a  part  of  the  case,)  will  more 
fully  appear.  Flea,  gen.  issue  and  joinder  to  the  country. 
The  plaintiff  introduced  testimony,  tending  to  show,  that 
during  the  summer  or  fall  of  1831,  he  labored  for  the  do- 
fendent  on  his  farm  in  Danville,  about  three  months,  and 
here  rested  his  case. 

The  defendant,  thereupon,  stated  to  the  Court  and  Jury, 
that  he  relied  for  a  defence  upon  the  following  facts,  viz :«— 
that  some  time  previous  to  the  Plaintiff's  conunencing  said 
labor,  one  Sewall  Hull  contracted  with  the  plaintiff  to  pay 
him  therefor.     Thereupon  the  defendant  introduced  the 
several  depositions  of  Sewall  Hull  and  Lucy  Hull,  which 
are  made  a  part  of  this  case.     The  defendant  also  intro- 
duced other  testimony,  tending  to  prove,  that  the  plaintiff, 
during  his  time  of  service,  and  afterwards,  admitted  he  was 
employed  by  Sewall  Hull  and  not  by  Joseph  Hull,  and  here 
the  defendant  rested  his  defence.    The  plaintiff  then  in- 
troduced evidence,  tending  to  shew,  that,  when  said  sup- 
posed contract  between  the  plaintiff  and  said  Sewall  Hull 
was  made,  the  said  Sewall  had  then  lately  come  from 
Peru  to  Plattsburgh  in  the  State  of  New- York,  ready  to  be 
committed  to  jail   in   said  Plattsburgh  for  debt  and   was 
waiting  there  for  that  purpose,  and  was  poor,  and  wholly 
destitute  of  property :  all  which  was  well  known  to  the  said 
Joseph  Hull,  defendant,  who  was  father  of  said  Sewall 
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Hull,  and  was  preseat  when  said  supposed  contiact  wai  ^^^^'^' 
made,  at  said  Plattaburgh,  and  brought  the  plaintiff  hoooe  1833. ' 
(o  Danville  with  hkn^  to  labor  on  his,  the  defeiidant's  farm.  cwrigiA 
And  there  was  further  OTidence  tending  to  shew,  ihat  tifi 
fHakUiff'tPtu  a  young  IrUhman^  who  had  ju$i  arrived  in  this 
country,  and  was  seeking  employments  and  was  a  stranger  to 
Ar  defendant  and  his  son  SewdH;  that,  when  the  supposed 
tomtre^  was  nkodSf  the  plaintiff  had  no  knowledge  of  the  pov* 
erty  andinahiUty  tfthe  said  Sewall  U>  pay  the  plaintiff  his 
wages.  Upon  the  aforesaid  OTideooe  the  Couil  charge^ 
the  jury,  that,  if  they  found  the  contract  to  have  been 
made  by  Sewall  Hully  to  pay  the  plaintiff  for  his  labor,  and 
that  said  Sewall  was  then  indebted  to  said  Joseph  HuUy  yet, 
if  they  found  from  said  evidence,  that  said  Sewall  was  then 
a  Bankrupt,  and  bad  lately  moved  to  Plattsburgh  to  be 
conmiitted  to  jail  for  debt,  and  was  wholly  unable  to  pay 
the  plaintiff  his  wages,  or  any  part  of  them,  and  this  was 
well  known  to  the  defendant  and  said  Sewall,  at  the  time 
o/ioakiog  said  supposed  contract,  but  was  unknown  to 
the  plaintiff,  and  neither  the  defendant,  nor  said  Sewall, 
then  nor  subsequently,  made  known  these  facts  to  the 
plaintiff;  but  the  defendant  stood  by,  while  the  cpntract 
was  making,  and  then  brought  the  plaintiff  home  with  him 
and  set  him  to  work  on  his  the  defendant's  farm,  where  the 
plaintiff  performed  his  three  months  labor ;  the  jury  having 
found  these  facts,  have  a  right  to  infer  therefrom,  that  the 
said  supposed  contract  between  the  plaintiff  and  the  said 
Sewall  Hull  was  fraudulent  and  void.  And,  inasmuch  as 
the  defendant  received  the  labor  of  the  plaintiff  under  this 
contract,  the  law  will  imply  a  promise  on  his  part  to  pay 
the  plaintiff  for  bis  said  work  and  labor,  what  the  plaintiff 
deserved  to  have.  The  Jury  returned  a  verdict  for  the  plain- 
tiff. The  defendant  excepts  to  the  above  charge  of  the 
Court.  Exceptions  allowed  and  execution  ordered  to  be 
stayed. 

Argument  for  the  Defendant. — We  except  to  the  chaige 
of  the  Court  to  the  Jury. 

This  charge  assumes  the  Law  to  be,  that  the  fact  of  be- 
ing present  at  the  bargain  between  Plaintiff  and  Sewall 
Hull,  and  knowing  circumstances  affecting  the  ability  of 
said  Sewall,  to  fulfil  his  contract,  and  not  communicating 
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Caledoiiia,  them  to  plaintiiT,  though  making  no  misreprentations,  and 
1833.*      using  no  arts  to  divert  plaintiff  from   making  full  enquiry 
Ctrrifan     >"^^  them,  and  without  even  knowing  whether  they  were 
j^l,        not  already  as   well  known  to   the  plaintiff,  the  effect  of 
which  is  to  vacate  both  the  formal  contract,  made  between 
plamtiff  and  Sewall  Hull,   and  that  between   Sewall  and 
defendant,  by  virtue  of  which  plaintiff*s  labor  was  to  op- 
erate as  payment  from  Sewall  to  Joseph,  and  subject  de- 
fendant to  a  contract,  which  he  did  not  make,  to  pay  Plains- 
tiff  directly  for  his  labor ;  and  all  this  without  a  particte 
of  proof,  that  plaintiff  had  first  called  on  Sewall  and  had 
been  refused  payment. 

We  have  ventured  to  suppose,  that  the  Law  is  not  thu^. 
Atthoirgh  it  may  be  doubtful,  whether  this  form  of  action 
could  be  sustained,  if  defendant  had  been  gnilty  of  the 
grossest  misrepresentations,  by  which  plaintiff  was  de- 
ceived into  the  bargain,  without  the  means  of  being  un- 
deceived by  inquiry  in  the  neighborhood,  the  authoritiel^ 
being  contradictory  on  this  point — Camp.  4,  Thompson 
vs.  Bond;  3d.  Camp.  352,  jReadvs.  Hutchinson';  3d.  Tor- 
enton  274,  Hill  vs.  Perrot;  yet  wc  are  not  disposed  to 
dwell  upon  this  ground.  We  rather  choose  to  controvert 
the  main  position  in  the  charge,  with  respect  to  what 
would  constitute  fraud  in  such  case.  It  seems  to  be  a 
clear  principle,  that,  in  ordinary  sales  of  goods  and  chat- 
tels, when  opportunity  of  inspection  and  examination 
is  equally  enjoyed  by  the  parties,  the  fact  of  withholding 
a  knowledge  of  some  secret  defect  from  the  purchaser  by 
the  seller  is  not  a  legal  fraud,  so  as  to  entitle  the  former  to 
recover  in  any  form  of  action. — Long  on  salies,  123  ;  3 
Camp.  R  154,  Boglehole  vs.  Walters  and  Note  as  to  the 
phrase  *  all  defectSj*  do.  506  Lekneider  et  al.  vs.  Heathf 
do;  35 1  La  J^euvUle  tn.  J^ourscy  4  Taunt.  779,  Pickering 
vs.  Dawson;  1  Pick.  R  347  ictri^,  Adr.  vs.  Gouroge  et  o/l 
2  East.  314,  Parkinson  vs.  Lee,  and  note  (1)  ;  2  Dane, 
p.  542,  §1.1.  p.  554,  §9. 

The  rule  of  course  does  not  apply  in  those  cases  where 
the  opportunity  of  learning  the  facts  is  confined  to  one  par- 
ty, as  in  Case  of  insurance,  where  the  insured  are  relied 
upon  entirely  for  information,  and  arc,  tlierefore,  bound  to 
scrupulous   accuracy   in   communicating   it.     So  impor- 
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taat  is  the  means  of  knowledge  within  the  reach  of  the  ^^^^J*^' 
purchaser,  that  he  cannot  recover,  even   on  an  express       i^ss. 


warranty,  for  visible  defects.     3  BL  Com.  1 65.  Bid*  JV.     canigam 
P.  31 ;  2  Dane  p.  &43.  ^ 

We  contend,  that  the  present  is  a  stronger  case  than 
the  ordinary  one  of  sales  of  personal  property ;  inasmuch 
as  it  was  not  a  contract  between  plaintiff  and  defendant  at 
all ;  and  the  latter  in  no  way  became  connected  with  the 
transaction,  except  by  receiving  plaintiff's  labor.  Nothing 
short  of  unequivocal  proof  of  participation  in  a  fraudu- 
lent purpose  of  procuring  plaintiff's  labor  without  rewaiH^ 
ought  to  charge  him.  Even  upon  the  supposition,  that 
Sewall  Hull  intended  a  fraud,  it  by  no  means  follows,  that 
defendant  was  privy  to  it,  and  should  answer  for  it.  Then, 
as  to  the  poverty  of  Sewall,  was  it  not  a  fact  equally  ac- 
cessible to  plaintiff  as  defendant,  especially  as  plaintiff 
entered  into  this  contract  at  Plattsburgh,  where  Sewall  re- 
fiidedy  and  defendant  resided  at  Danville.  He  had  only  to 
make  inquiries  in  the  neighborhood,  to  have  learned  the 
facts ;'  and  in  analogy  to  the  case  of  sales,  if  there  had 
been,  what  there  was  not  in  this  case,  a  false  aifirmationf 
knowingly  made  by  defendant  the  plaintiff  would  not  be 
excusable  in  neglecting  to  make  the  proper  inquiries. 

The  circumstances,  that  plaintiff  was  a  foreigner  recent- 
ly arrived  in  the  country,  and  had  been  only  a  few  days 
in  Plattsburgh,  if  true,  though  the  only  evidence  of  them 
is  his  own  declarations,  as  stated  in  Lucy  Hull's  deposi- 
tion, could  make  no  difference.  A  few  days  or  even  a  few 
boars  would  be  amply  sufficient ;  and  especially  after  he 
had  appealed  to  defendant  to  know  whether  he  would  in 
any  event  be  responsible,  and  been  told,  that  he  would  not, 
he  seems  wholly  inexcusable.  If  he  should  fail  to  col- 
lect his  wages  of  Sewall  Hull,  which  it  does  not  appear  he 
eVer  attempted  to  do,  his  loss  ought  to  be  attributed  to  his 

own  negligence.  There  is  still  a  further  reason,  why  de- 
fendant's simple  neglect  to  disclose  facts  within  his  knowl- 
edge ought  not  to  be  taken  as  conclusive  evidence  of 
fraud,  or  indeed  any  evidence  of  fraud ;  which  is,  that,  even 
if  we  suppose  plaintiff  to  have  been  ignorant  of  Sewall's 
bankruptcy,  there  is  nothing  in  the  case,  which  goes  to 
shew  defendant's  knowledge  of  this  ignorance.  It  was 
natural  for  him  to  suppose,  aiki  he  probably  did  suppose; 
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^^Mmh*^'  ^^^  plaintiff  was  at  least  as  well  acquainted  with  it,  as  he 
1633.       hinself  was;  and,  if  so,  there  was  no  occasion  for  him  to 
c^g^     to  speak  of  circumstances  presumed  to  be  fully  known  to 
'£ll       ^'^  concerned.    The  defendant  has  been  cut  off  from  his 
defence  by  a  supposed  technical  fraudi  when  he  is  con- 
scious that  none  was  intended  by  him ;  and  he  only  de- 
sires an  opportunity  to  explain  the  whole  circumstances, 
which  he  believes  he  can  do  to  the  satisfaction  of  any  jury. 

Argument  for  the  plaintiff. — Fraud  vitiates  all  contracts. 

There  is  but  one  class  of  cases,  in  which  a  distinction 
has  ever  been  made  between  a  deceit  practiced  by  means 
of  a  suppression  of  truth,  and  a  fraudulent  misrepresenta- 
tion— and  even  in  that  class  of  cases  the  distinction  is  now 
obsolete.     I  refer  to  cases  of  sales  loith  all  faults. 

It  was  formerly  held,  that  in  such  cases,  the  vendor  was 
not  liable  for  any  defect  in  the  article  soM,  Unless  he  used 
some  artifice  to  conceal  it,  or  made  some  misrepresenta- 
tion with  a  design  to  deceive.  Hence  the  decision  of  the 
Court  in  the  cases  of  Baglehohys.  Walters^  3  Camp.  &ep. 
154,  and  Pickering  vs.  Dawson^  4  Taunton,  779. 

But  the  general  rule  of  law  upon  this  subject  is,  that, 
if  there  be  an  intentional  conceatment,  or  suppression  of 
material  facts  in  the  making  of  a  contract,  in  cases  in  which 
both  parties  have  not  equal  access  to  the  means  of  infor^ 
mation,  it  will  be  deemed  unfair  dealing,  and  will  vitiate 
and  avoid  the  contract.  2  Kent.  Com.  377  ;  8  Mass.  409, 
Peake's  cases,  115;  1  Starkie's  Rep.  434;  3  Barn.  <& 
Cress.  605 ;  Brod.  &  Bing.  289. 

There  is  no  distinction,  in  point  of  justice,  equity,  mo- 
rality ,-or  law,  between  a  fraudulent  concealment  and  4 
wilful  misrepresentation. 

The  transaction  must  be  fair  and  honest. 

The  jury  under  the  charge  of  the  Court  found  fraud  and 
no  power  of  words  can  so  bend  this  case,as  to  make  it  ap- 
pear otherwise  than  a  foul  attempt  on  the  part  of  the  de- 
fendant to  swindle  the  plaintiff  out  of  his  summer's  wages, 
to  get  the  benefit  of  his  sweat  and  toil,  and  then  compel 
him  to  whistle  to  the  winds  for  pay- 

HoTCHiNSOM,  C.  J. — ^The  instructions  given  to  the  jury 
in  this  case;  do  not  treat  the  case  as  involving  fraud  per  $e; 
but  as  a  case  of  evidence,  tending  to  prove  facts,  from  which 
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the  jury  might  infer  the  further  fact  of  a  fraudulent  inten-  ^^J^2?'^ 
tion  in  the  defendant  and  his  son  Sewall,  to  procure  the       i^^* ' 
plaint  iiF  to  Jabor  fbr-the  defendant,  with  bo  prospect  of  ever  ' 
getting  any  pa.y  for  his  labor.    Tlie  question  now  pre- 
sented, is,  whether  the  testimoBy,  if  believed,  proved  facts, 
from  which  -this  fraud  might  legally  be  inferred. 

It  seems,   that  the  plaintiff  had  but  lately  arrived  at 
Flattsburgh  from  Ireland,  when   this  contract  was  made;  . 
and  that  the  said  Sewall  Hull  had  then  lately  come  there 
from  Pe.ru,  with  expectation  of  being  committed  to  prison 
for  debt.    "The  testimony  is,  that  Sewall  was  then  a  Bank- 
rupt, and  this  well  known  to  him  and  to  the  defendant. — 
There  is  no  intimation  that  the   plaintiff  knew  it.    It  is 
said  the   plaintiff  had  the  means  of  knowledge.     What 
these  means  were,  or  could  have  been,  does  not  appear. — 
It  is  very  improbable  that  the   circumstances  of  Sewall 
were  nouch  known  at  Plattsburgh,  at  that  time.     It  does 
not  appear,  that  they  were  known  at  all.     Hence  any  in- 
qairy  by  the   plaintiff,  in  the  neighborhood,   might  have 
been  of  no  use.     It  is  pretty   certain,  that  the  plaintiff 
would  not  thus  have  gone  to  Danville  and  performed  this 
labor,  if  he  had  not  believed,  he  should  receive  his  pay. — 
All  these  considerations  presented  themselves  as  fully  to 
the  defendant  then,  as  they  have  since  been  presented  to 
the  Court  and  jury.     If  the  defendant  stood  by,  as  was  tes- 
tified, and   refused  to  become   holden  himself  to  pay  for 
the  plaintiff's  labor,  apd  heard  Sewall,  the  bankrupt,  make 
this  contract  with  the  plaintiff  for  his  the  defendant's  ben- 
efit, and  took  the  plaintiff  home  with  him  and  received  his 
labor,  the  defendant  all  this  time  knowing  of  Sewall's  to- 
tal inability  to  pay  the  plaintiff,  and  yet  did  jiot  undeceive 
the  plaintiff  by  informing  him  of  Sewall's  bankruptcy,  from 

all  this  the  jury  might  well  infer  the  fraudulent  intent  of 
Sewall  and  the  defendant  to  obtain  this  labor  of  the  plain- 
tiff, and  he  be  left  with  no  prospect  of  any  compensation 
for  it. 

The  verdict  was  in  favor  of  the  plaintiff,  and  the  Judg- 
ment of  the  County  Court  is  affirmed. 

Charles  Davis^  for  defendants 
Geo.  B,  Chandler^  for  plaintiff. 


28  CASES  IN  THE  SUPREHE  COURT 

Cawdoiiia.  Chester  W.  Bloss  va.  Joseph  W.  Kittbipgb. 


1833 


Thatjlh*  decision  of  the  County  Court  apon  a  motion  for  a  new  trial  can- 
not be  earried  up  to  the  Saprema  Court  by  eseeptiom  to  laeh  deeiaion. 
That,  when  one  of  the  tevcrai  pleaa  in  oj&et  is  defeetiTe  in  snbstanae,  and 
there  is  a  general  verdict  for  the  defendant  b  j  reason  of  damages  allowed  on 
inch  pleas  in  oflset,  the  jndgment  most  be  arrested. 

That,  in  saeh  ease,  the  action  is  not  thrown  oat  of  CouH,  bat  a  venirt  de 
navQ  is  awarded. 

That  a  count  upon  a  warranty,  made  after  a  sale  is  complete,  is  bad  after 
^verdict,  for  want  of  consideration. 

This  was  an  action  upon  a  note,  given  by  the  defendant 
to  one  John  Beckwith,  payable  to  him  or  order,  and  by  him 
endorsed  to  the  plaintiff.  This  note  was  given  for  ahorse, 
the  defendant  purchased  of  Beckwith.  TJie  horse  then  ap- 
peared sound,  and  was  warranted  sound ;  yet  he  so  soon  sick- 
ened and  died,  that  the  defendant  undertook  to  show  in  his 
defence,  that  the  disease  was  upon  him  at  the  time  of  the  sale. 
This  defence  was  presented  in  several  pleas  in  offset ;  the 
first  of  which  was  framed  upon  the  written  warranty ;  the 
two  last  were  general  counts ;  and  the  second  stated  the 
promise  as  follows.  ''  And  the  said  Joseph  W.  Kittridgc 
further  declares  and  says,  that,  on  the  day  and  year  last  a- 
foresaid,  at  Sutton  aforesaid,  in  consideration,  that  the 
said  Joseph  W.  Kittridge  had  bought  of  John  Beckwith, 
the  payee  of  said  note,  set  forth  in  the  plaintiff '3  declara« 
tion»  a  certain  other  black  gelding,  for  a  certain  other  sum 
of  one  hundred  dollars,  then  and  there  paid  to  the  said  John 
Beckwith,  the  payee  of  said  note,  and  before  the  endorse- 
ment of  the  same  to  the  plaintiff,  and  before  the  notice 
thereof  to  the  said  Joseph  W.  Kittridge,  and  before  the 
commencement  of  this  suit,  then  and  there  promised  tb". 
said  Joseph  W.  Kittridge,  that  said  last  mentioned  gelding 
was  sound,  yet  <Slc  :" 

The  general  issue  was  pleaded  to  these  pleas  in  offset, 
and  the  whple  case  was  submitted  to  a  jury.  They  return- 
ed a  verdict  in  some  measure  special.  They  assessed  the 
damages  on  said  pleas  in  offset  generally  at  a  greater  sum 
than  the  note  and  applied  the  amount  of  the  note  in  satis* 
faction  of  the  note,  and  found  for  the  defendant  to  recover 
his  costs.  After  verdict  and  before  judgment,  the  Plain- 
tiff filed  a  regular  motion  in  arrest  of  judgment,  relying  up* 
on  the  defects  in  the  second  plea  in  offset.  This  was 
pvenruled  by  the  County  Court,  and  exceptions  were  taken 
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to  their  decision.    The  Plaintiff  also  filed  a  motion  for  a  Caledowia, 
new  trial,  grounded  upon  sundry  affidavits  of  a  supposed      ^iSa.  * 

misbehaviour  in  the  Jury,  in  that  some  of  the  Jurors  con-       7 

versed  with  other  persons,  not  jurors,  upon  the  merits  of  vs. 
the  cause,  during  the  recess  of  the  Court,  and  before  their  ^'**"*^^*' 
verdict  was  returned  into  Court.  This  motion  was  over- 
ruled by  the  County  Court,  and  exceptions  were  taken  to 
this  decision ;  and  the  whole  cause,  with  these  motions 
and  exceptions  came  up  for  a  hearing  this  term  before  the 
Supreme  Court. 

Argument  far  the  plaintiffs  on  the  motio/i  in  arrest. 

Motion  in  arrest  on  the  ground,  that  the  2d  Count  in 
said  declaration  in  sett-off  is  bad,  and  the  verdict  being 
general  on  all  the  counts,  judgment  ought  to  be  arrested. 

The  2d  count  in  the  declaration  is  bad  because  it  does 
allege  that  the  warranty  was  after  the  sale  of  the  horse. 

1st  The  time  of  the  warranty  is  material.  5  Dane's 
Abt.p.  660;  Kirby,  91. 

A  general  promise  without  benefit  to  the  promissor  or 
loss  to  the  promissee  is  a  nudum  pactum.  1  Dane  Abt. 
109;  2  Strange,  933. 

The  declaration  must  allege  that  the  promise  or  war- 
ranty was  made  previous  to  and  at  the  time  of  the  sale. — 
Saund.  PI.  and  Ev.  450 ;  3  Bl.  Com.  166 ;  2  Comyn's  Con. 
229 ;  2  Croke  639. 

A  consideration  past  or  executed  is  bad  unless  it  is 
averred  that  Kittridge  had  bought  the  horse  at  the  request 
of  Beckwith.     1  Dane  Abt.  123;  2  Chit.  280. 

A  general  verdict  where  {here  are  several  counts  in  a 
declaration,  one  of  which  is  bad,  must  be  set  aside  and 
judgment  arrested.  2  Dane  Abt.  602 ;  3  D.  &  £.  659 ; 
1  Doug.  376;  1  Bos.  &  P.  389;  1  John.  R.  505;  1  Cain. 
R.  348. 

Jlrgument  in  favor  of  ike  defendant^  on  the  motion  in  ar- 
rest for  insufficiency  of  the  second  count  in  offsett. 

1.  The  count  is  technically  good. — 2  Saund.  P.  &  E. 
518. 

2.  If  defective  it  is  cured  by  verdict. — 1  Swift,  776,  7, 
89 ;  2  Saund.  P.  &  E.  514,  515. 

3.  Where  all  the  counts  in  declaration  are  for  the  same 
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^^SSSk"'  of  action,  and  one  of  them  is  good,  and  others  bad ,  and  cause 

1833. '  ageneral  verdict,  judgement  will  not  be  arrested. — Bayard 

Bi^„,  vs.  Makomby  2  John.  660 ;  Roe  vs.   Cfraiehousey  Ld.  Rayd. 

KitrndgB  ^"^^  ^^^  ^^'  ^'  ^^^y  3Bayiie'sIndex,430,21,431,37. 

Hutchinson,  C.  J.— *-The  motion-  for  a  new  trial,  founds 
ed  on  affidavits  in  the  County  Court,  and  biought  up  from 
the  County  Court  on  exceptions^  the  affidavits  accom- 
panying, has  been   argued  on  both  sides,  neither  seem- 
ing to  suspect   but   what  the    subject   is  fairly   before 
this  Court.     We   are   inclined   to  dispose  of  this  mo- 
tion, and  a  similar  one  in  another  cause,  in  the  outset. — 
This  motion  was  addressed  to  the  discretionary  power  of 
th^  County  Court.    Whether  they  decided  correctly  or  in- 
correctly, their  decision  cannot  be  reversed  by  writ  of  er- 
ror.    We  are  now  sitting  as  a  Court  of  errors,  and  can  op- 
ly  correct  those  errors  which  appear  of  record.    The 
decision  of  the  County  Court  may  have  turned  wholly 
upon  the  weight  of  evidence,  €md  we,  as  a  Court  of  errors^ 
cannot  weigh  the  evidence.    That  the  error  must  appear 
of  record,  and  depend  upon  the  weight  of  evidence,  has 
been  frequeittly,  and  uniformly,  decided  by  this  Court.-^ 
When  the  issue  of  fact  is  joined  to  the  County  Court,  as 
it  may  be,  by  the  agreement  of  parties,  the  party,  who 
would  remove  the  cause  here  by  ^^c^ptions,  must  procure 
the  County  Court  to  allow  a  Bill  of  deceptions  in   due 
form,  reciting  therein,  not  the  evidence,  but  the  facts  they 
find  proved,  adding  their  decision  upon   those  facts.     If 
this  motion  can  be  brought  up  at  all,  it  must  be  in  that 
way.    But  I  do  not  say  that  it  can  be  brought  up  at  all. 
We  decide  only  the  question  before  us. 

A  party  has  a  right,  by  statute,  to  apply  for  a  new  trial, 
either  by  a  motion  at  the  same  term,  in  which  judgment  in 
rendered,  or  by  a  petition  at  a  future  terns.  And  a  later 
statute  requires  all  petitions  for  new  trials,  in  cases 
tried  before  the  County  Court,  to  be  brought  before  the 
Supreme  Court.  Where  there  is  no  trial,  but,  by  some 
fraud  or  mistake,  judgement  is  rendered  by  default,  the  pe- 
tition to  set  aside  such  judgment  may  be  presented  to  the 
same  Court  where  the  judgment  was  rendered.  So,  by 
the  repeated  decisions  of  this  Court,  the  judgment  must  be 
final,  before  the  cause  can   come  up  on  exceptions.     If 
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there  be  judgment,  that  the  writ  abate,  that  is  a  final  judg-  CAtspomA, 
ment ;  for  it  puts  the  plaintiff  out  of  Court.    But,  if  a  plea      ^^^' 

in  abatement  is  overruled,  the  defendant  may  fife  his  ex- "^^ 

ceptioDs  to  that  decision,  and  let  them  rest,^  till  there  is  a  KittSS\ 
final  judgment  in  the  action.  If  final  judgment  is  against  *  *  **' 
the  defendant,  there  may  be  exceptions  ta  other  decisions 
iff  the  course  of  the  trial,  and  all  can  be  brought  up  at 
once.  If  the  final  judgment  should  be  in  favor  of  the  de- 
fendant, that  will  relieve  him  from  further. trouble  with 
legard  to  his  plea  in  abatement,  and  the  decision  upon  the 


We  now  proceed  to  notice  the  motion  in^  arrest  of  judg- 
ment. The  question,  raised  in  this  case,  is  presented  in 
rather  a  new  shape;  but  we  must  apply  those  princi* 
plesy  which  we  deem  most  clearly  applicable  to  the  ques- 
tion. 

The  defendant's  pleas  in  offset,  consisting  of  demands 
i^nst  Beokwtth,  the  payee  of  the  note,  sued,  and  pleaded 
against  Bloss,  the  endorser  of  the  note,  should  have  be- 
gun emd  ended  ad  a  plea  in  bar.    The  utmost  effect  of 
these  pleas  would  be  to  bar  the  action.    There  could  be 
no  recovery  of  a  balance  in  favor  of  the  defendant,  as 
there  might  have  been,  were  the  suit  brought  in  the  name 
ofBeckwith.    The  most  correct  mode  of  pleading  would 
be,  to  state  the  defence  according  to  the  operation  of  law 
upon  such  fects  as  compose  the^plea  or  pleas.    That,  in  the 
present  case,  would  be,  that  the  plaintiff  ought  to  be  bar- 
red, because,  dLC.  setting  up  this  indebtedness  of  Beckwith, 
the  payee  of  the  note,  to  the  defendant.     If  this  indebted- 
ness were  too  small  to.  balance  the  note,  let  the  plea  state, 
that  the  plaintiff  ought  to  be  barred  with  regard  to  so 
much,  a  part  of  his  claim,  because  &c.  setting  up  the  same 
indebtedness  of  thte  payee,  before  notice  of  the  endorse^ 
zncnt. 

But  this  is  a  point  not  suggested  by  Counsel,  and  we  lay 
no  stress  Upon  it  in  our  decisionb  Indeed,  the  specicd  nar 
ture  of  the  verdict  renders  the  pleas  effectual  to  bur  the 
action,  and  nothing  idora. 

The  matter,  chiefly  relied  iipon  by  the  plaintiff 's  coun- 
sel, is,  that  the  plainttffhas  been  defeated  by  assessment  of 
damages,  on  these  several  pleas  in  offset,  to  the  full  amount 
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^^iSfrc"^*  of  bis  note ;  and  that  these  damages  are  general,  and,  for 
1833.  ought,  that  can  now  be  ascertained,  they  were  assessea 
Bioii       equally  upon  all  the  counts,  or  wholly  upon  the  most  de- 

KittrTdM  fective  count ;  and  that  the  second  count  is  too  defective 
to  be  cured  by  the  verdict.  The  damages  are  clearly  as- 
sessed generally  as  the  plaintiff  contends,  and  the  posi- 
tion, he  contends  for  is  correct,  if  one  count  is  as  defec- 
tive as  he  contends  for.  The  position,  taken  by  the  de- 
fendant's counsel,  that  all  the  counts  are  for  the  same 
cause  of  action,  fails,  by  its  not  appearing  of  record  to 
be  the  case.  Indeed,  they  contain  the  usual  averments 
of  being  for  different  causes.  The  Court  that  tried  the 
cause  might  have  known,  perhaps,  that  all  the  evidence 
applied  exclusively  to  one  count,  which,  in  fact,  is  a  good 
count,  and,  for  that  reason,  might  have  refused  to  arrest 
the  judgment.  They  might  have  gone  further,  and  certi- 
fied upon  the  record,  that  all  the  evidence  applied  exclu- 
sively to  such  a  count,  describing  it,  and  this  court  might 
treat  that  as  a  part  of  the  record.  But  this  has  not  been 
done ;  and  we  have  no  guide,  but  the  pleadings  and  the 
verdict.  The  question  then  arises,  is  the  second  count  of 
the  defendents  plea  in  offset  thus  defective  ?  For  no  ob- 
jection is  started  against  any  other  count. 

The  objection  to  this  count  is,  that  the  consideration  is 
past.  That  is,  that  the  promise  or  warranty  of  soundness 
is  alleged  to  be  after  the  sale  of  the  horse.  If,  this  be  so, 
it  is  a  fatal  defect;  for  all  the  authorities  cited,  and  all, 
that  can  be  found,  agree  that  a  warranty  must  be  made  at 
the  time  of  the  sale,  making  a  part  of  the  contract  of  sale, 
or  it  is  not  binding;  because  wholly  without  consideration. 
It  is  contended,  however,  in  argument,  that  the  words 
then  and  there  connected  with  the  allegation  of  the  prom- 
ise, refer  to  the  time  and  place  of  the  sale  of  the  horse.— >• 
The  Court  are  unable  to  discover  that  this  construction 
can  be  correct.  At  the  time  when  this  promise  or  warranty 
was  made,  it  was  made  in  consideration,  that  the  defen- 
dant had  bought  the  horse  of  Beckwith.  Not  that  he 
would  then  buy,  but  had  bought.  That  is  had  before  that 
time  bought,  &c.  When  carefully  examined,  the  sense  is 
as  clear,  and  in  legal  effect  the  same,  as  if  this  count  had 
alleged,  that,  on  the  first  day  of  January,  in  consideration, 
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that  said  defendant  had,  on  the  30th  day  of  the  preceding  ^*"»SJ** 

December,  bought  the  horse  of  Beckwith,  he  Beckwith *_*_ 

promised,  &c.'  i3io«a 

Upon  this  construction,  the  promise,  contained  in  this  satridfe. 
second  count  or  plea,  is  without  consideration ;  and  the 
judgement  of  the  County  Court,  which  overruled  this  mo- 
tion in  arrest,  is  reversed ;  and  it  now  becomes  our  duly  to 
render  such  judgement  as  the  County  Court  ought  to  have 
rendered.  But  we  are  unable  to  determine  what  that  is 
without  the  intervention  of  another  Jury.  The^fore,  a  new 
trial  is  granted.  If  the  defendant  should  app}y  for  leave 
to  plead  anew,  the  Court  can  say,  on  what  terms  they  wiU 
permit  this  to  be  done.' 

It  will  not  do  to  drive  the  plaintiff  out  of  Court  for  a  de- 
iacdt  of  the  defendant  in  pleading.  Nor  would  it  do  to 
render  judgement  for  the  plaintiff  for  the  amount  of  his 
note,  notwithstanding  the  verdict.  For  the  defendant  has 
made  out  an  entire  defence ;  and  it  may  prove  tabe  a  good 
defence,  when  presented  upon  a  correct  state  of  pleadings. 

The  plaintiff's  council,  here  etpresaed  a  willingness  to 
have  the  judgement  ari'ested  in  loto,  and  the  action  go  out 
of  Court.  This  was  objected  to,  as  there  have  been  se- 
veral expensive  trials,  and  the  defendant  chose  to  risk  re- 
covering his  cost.  The  Court  refused  to  enter  such  judg- 
ments as  the  defendant's  counsel  required ;.  as  the  plaintiff 
might  become  nonsuit  if  he  chose. 

The  plaintiff's  counsel  then  asked  for  feave  to  become 
ncmsuit,  without  being  subjected  to  the  costs,  which  have 
been  occasioned  by  the  trials  upon  tliese  defective  plead- 
ings of  the  defendant. 

The  Court  permitted  the  nonsuit  with  no  costs  to  be  tax- 
ed against  the  plaintiff,   except  what  accrued  previous  to 

the  last  term  of  this  Court,  when  a  review  was  granted  by 
this  Court. 

J.  Maiiocksy  for  plaintiff. 

J.  Flttcher^  for  defendant. 


^ 
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^^SISt"/'  Hakvey  Moore,  vs.  Silas  Kelley. 


1633. 


That  the  petiettioQ  of  pemoniil  property  miift  be  chenged,  on  a  sale,  to 
reader  eaeli  sale  ralid  against  the  orediton  of  the  vendor. 

That  it  it  not  inflScient,  that  the  yendor  hat,  mored  from  the  premiiet, 
where  the  propert j  ie  kept*  if  tbe  tame  remain  vnder  the  eara  of  the  Te»- 
dor*i  lerraat,  and  the  lale  not  iKnewn  eroB  to  that  aerrant. 

This  caase  came  up  from  the  County  Court  to  be  exam* 
ined  upon  the  following  Bill  of  exceptions,  to  wit :  Tres- 
pass for  a  two  year  old  Steer  and  a  yearling  heifer. — ^Plea 
not  guilty  atid  trial  by  Jury. 

It  appeared  in  evidence,  that,  in  March  1829,  one  Sam- 
uel Moore  went  into  possession  of  a  farnr  in  Barhet,  belong-^ 
ing  to  one  Gibson,  under  a  verbal  lease  for  a  year,  Gibsoir 
stocking  the  iarm,  and  Moore  to  have  part  of  th^e  increase 
of  said  stock,  at  the  end  of  the  term.    That,  in  the  fall  of 

1829,  said  Moore  engaged  in  a  job  of  lumbering  at  Norths 
umberland.  New  Hampshire,  and,  for  the  convenience  of 
said  business,  took  hi&  wife  and  child,  and  part  of  his  fur- 
niture with  him  to  Northumberland ;  and  neither  he  or 
his  family  ever  returned  to  reside  on  said  farm.  That, 
upon  sa  leaving  said  farm,  said  Moore  agreed  with  one 
Whiting  to  take  charge  of  the  stock ;  and,  for  that  purpose, 
Whiting  moved  into  the  bouse,  which  Moor  left,  and  tend- 
ed, and  took  charge  of,  the  stock  on  said  farm,  till  about 
the  last  of  April  1830.  About  the  first  of  said  April  Moore, 
without  his  family  returned  for  a  temporary  purpose,  with* 
his  teams,  which  were  immediatelv  attached,  tie  came  to> 
a  settlement  aad  division  of  the  stock  with  Gibson,  and, 
in  his  share,  receiv«5d  one  of  the  cattle  sued  for,  the  other 
being  previously  the  property  of  said  Moore.  He  thereup- 
on sold  both  the  cattle  in  question  to  the  plaintiff,  in  satis- 
fection  of  a  sum  of  money,  which  the  plaintiff  had  paid  for 
him  to  a  third  person.  Said  Moore  claiimng  to  have  a  small 
quantity  of  bay  on  said  farm,  it  was  understood  between- 
liim  and  the  plaintiff,  that  the  latter  might  let  these  cattle 
remain  till  the  end  of  foddering  time,  and  be  fed  upon  said 
hay.  They  accordingly  did  remain  with  the  other  stock, 
and  were  fed  by  Whiting,  till  about  the  13th  day  of  April 

1830,  when  the  defendant  attached  them  as  the  property 
of  said  Samuel  Moor,  and  followed  up  said  attachment  by 
a  judgment  and  Bale  on  execution. 

At  the  time  of  said  sale  to   the  plaintiff,  the  year,  for 
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which  Samael  Moore  look  the  farm,  had  expired— and,  pre-  *^^"jrJ/** 
Tions  to  said  attachment,  Whiting  had  applied  to  Gibson       ^^•' 
to  take  said  farm,  but  no  agreement  was  made  between      Moore 
them  opon  the  subject  till  after  said  attachment.  Keii«y. 

There  was  evidence  tending  to  show,  that,  as  part  of 
the  contract  between  Gibson  and  said  Moor,  the  latter  was 
to  tend  the  stock,  and  feed  out  the  hay  on  said  farm  while 
foddering  continued  in  said  Spring  of  1830. 

The  defendant's  counsel  requested  the  Court  to  charge 
the  jury,  that,  if  they  found,  that  said  Moor  was,  by  his  con- 
tract with  Gibson,  to  tend  the  stock  on  said  farm,  till  the 
end  of  the  following  season,  and  that  Whiting  continued  to 
tend  the  stock  there  till  the  attachment,  in  consequence 
of  such  obligation  on  the  part  of  Moor,  the  sale  to  the 
plaintiff  should  be  regarded  as  fraudulent  and  void  in  law, 
as  against  the  creditors  of  said  Moore,  for  want  of  a  change 
of  possession. 

But  the  Court  refused  so  to  instruct  the  jury — but  charg- 
ed, that,  as  the  term  of  said  Moore  had  expired  and  he  had 
left  the  farm,  although  they  should  find  that  Whiting  con- 
tinued to  tend  the  stock  in  consequence  of  the  obligation  of 
Moor  to  do  the  same,  or  cause  it  to  be  done,  yet  that  was 
not  such  a  returning  of  possession  by  Moore  of  the  cattle 
sued  for,  as  would  render  the  sale  to  the  plaintiff  fraudu- 
lent in  point  of  law — and,  of  course,  the  plaintiff  would  be 
entitled  to  recover,  if  they  should  find  tho  sale  to  have 
been  made  for  a  full  price  paid  (explaining  such  consider- 
ations) and  not  with  any  design  to  deceive  and  defraud  th^ 
creditors  of  said  Moor. 

Verdict  and  judgement  for  the  plaintiff.  To  which 
charge  and  refusal  to  charge  the  defendant  excepts. — £:(- 
ceptions  allowed  and  passed  to  the  Supreme  Court- 

Argument  for  the  defendant. — ^The  -principle  is  well  set- 
tled in  this  state,  that  a  sale  of  personal  property,  to  be 
valid  as  against  attaching  creditors,  must  be  accompanied 
by  a  visible  substantial  change  of  possession.  Durkee  vs. 
Mahony^  1  Aiken,  116;  Boardman  vs.  Keeler,  do.  158; 
MoitYS.  McNeil^  do.   162. 

In  the  case  of  Barney  vs.  Brown,  Q  Vt.  Rep.  374,  and 
Sfolding  vs.  Austin,  2  Vt.  Rep.    555,  the  Court  relaxed 
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> 

^^m»cIl^'   thiA  rule,  so  far  as  to  say,  that  an  actaal  removal  of  the 
.  1833.        property  is  not  in  all  cases  necessary,  if  there  is  something 
noow,      equivalent  thereto. 

uJJJj  In  those   cases  there  was  a  substantial  change  of  pos- 

session. The  Bailee  was  notified  of  the  sale,  and  consen- 
ted to  hold  the  property  in  trust  for  the  purchaser.  This 
possession,  then,  became  the  possession  of  the  purchaser. 
But  not  so  in  the  present  case.  Samuel  Moore,  by  hi? 
contract  with  Gibson,  was  to  retain  his  possession  of  the 
stock,  until  the  end  of  foddering  time.  He  employed 
Whiting  to  take  charge  of  them,  for  Atm,  and  in  his  stead. 
Whiting's  possession,  then,  became  the  possession  of 
Moore,  and  Moore's  creditors  had  a  right  to  treat  the 
property  as  his,  until  there  was  a  change  of  possession. 
There  was  no  such  change.  Whiting,  without  notice  of 
the  sale,  continued  to  take  charge  of  the  stock  for,  and 
in  pursuance  of  his  contract  with  Samuel  Moore,  until 
they  were  attached  by  the  defendant.  There  was  no  prrvi- 
ty  between  him  and  the  plaintiff. 

The  possession  remained  precisely  as  before  the  sale. 
The  cattle  were  fed  from  the  same  mow  of  hay,  by  the 
same  individual  as  servant  of  the  vendor. 

Had  notice  of  the  sale  been  given  to  Whiting,  and  he 
had  consented  to  hold  the  property  in  trust  for  the  plain- 
tiff,  this  would  have  presented  quite  a  different  case* 

In  the  case  of  Barney  vs.  Browriy  the  Court  say,  that  it 
was  the  duty  of  the  creditor  to  make  inquiry,  and  ascer- 
tain the  ownership.  But  how  could  thajt  have  been  done 
ip  the  present  case  ?  No  human  being  knew  of  the  pre- 
tended ^ale,  sav^e  Samuel  Moore  and  the  plaintiff.  Moore, 
of  course,  would  not  be  consulted,  he  being  interested  to 
secure  the  property  from  attachment.  There  was  noth- 
ing to  isdijce  any  one  to  suspect,  that  the  plaintiff  bad  any 
thing  to  (}o  with  it.  Of  when),  then,  shoqld  the  enquiry 
jbeniade?  Most  naturally  of  the  individual^  in  whose 
possession  the  property  is  found.  His  answer  would  be, 
tbajfc  it  )yas  Samuel  Moore's,  and  that  he  was  keeping  it 
for  him. 

It  is  difficult'  |o  perceive,  that  the  circumstance  of 
Mopre's  term  having  expired,  for  which  he  took  the  fnrm, 
can  affect  the  case ;  inasmuch  as  the  term,  for  which  ho 
had  contracted  to  l^eep  the  cattle  of  Gibson,  had  not  yet 
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Cixpired*    Though  Whiting  was  no  longer  tenant  of  the  CAtADoi«A, 
iarni  under  Moore,  yet  he   still  continued  in  possession  of      18S3.  * 
the  stocky  in  pursuance  of  his  contract  with  Moore,  and  as* 
his  servant  and  bailee.     The  present  question  is  therefore 
altogether  independent  of  the  question,  whether  Whiting 
still  continued  in  possession  of  the  farm,  as  Moore's  ten- 
ant  or  not?    Yet  this  is  made  the  turning  point  in  the 
charge  of  the  Court  below. 

The  principle  of  fraud  in  law  is  intended  to  guard  a- 
gainst  collision  between  debtors  and  third  persons,  by 
which  the  property  of  the  debtor  is  secured  from  his  cred- 
itors, by  pretended  sales,  and  to  prevent  individuals  from 
obtaining  a  false  credit  as  the  owner  of  goods,  which  they 
have  secretly  transferred. 

Upon  the  principle  of  the  decision  below,  where  is  the 
creditor's  security  ?  If  he  attaches  the  property  of  hisr 
debtor  in  the  hands  of  his  servant,  a  third  person  may 
claim  it  by  virtue  of  a  secret  transfer,  known  only  to  him- 
self and  the  debtor,  unaccompanied  by  any  visible  de- 
monstrations of  a  sale.  In  this  way,  a  person  by  the  kind- 
ly aid  of  a  friend  may  put  all  his  property  out  of  the  reach 
of  process,  and  still  ostensibly  be  the  owner  of  his  thou- 
sands, and  in  good  credit  with  his  neighbors. 

In  fact  every  reason,  that  can  be  urged  in  favor  of  the 
general  rule  of  law  upon  this  subject,  in  cases  where  the* 
actual  possession  is  in  the  debtor,  may  with  equal  proprie- 
ty and  force,  be  urged  in  favor  of  applying  it  to  cases  of 
this  kind. 

In  fine,  we  know  of  no  better  rule  upon  this  subject, 
than,  that  laid  down  by  his  honor  the  chief  justice  in  the^ 
case  Mot  vs.  McJVeUy  that,  to  render  the  sale  of  personal 
property  complete  as  to  creditors,  there  must  be  a  change 
of  possession,  and  this  must  be  a  visible  substantial  change,* 
so  that  the  possession  will  no  longer  give  a  credit  to  the 
former  owner. 

The  Council  for  the  Plainiijf,  argued,  that  the  case  shows 
%  fall  and  complete  change  of  possession.  Samuel  Moore, 
the  former  owner,  had  not  lived  on  the  farm,  where  these 
cattle  were  attached^  during  the  preceding  winter.  He 
was  there  a  day  or  two,  at  the  clo?e  of  his  lease,  to  settle 
^18  afiairs',  and  divide  the  stock  with  Gibson,  and  sold 
these  two  creatures  to  the  plaintiff,  in  payment  of  a  preex^ 
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^^Mq^^  iMifig  debt,  and  then  was  off  agun  about  his  other  busU 
1833.  '     ness.    He  had  no  more  control  of  the  farm,  or  stock  Upon 
m^^      it,  after  the  first  of  April,  than  any  other  man.    And  this 
1^  ^      attachment  was  not  made  by   the  defendant  till  the  thir- 
teenth of  April.    The  principle  of  fraud  in  law  has  not 
been  extended  to  cases,  where  the  property  was  out  of  the 
possession  of  the  vendor  at  the  time  of  the  sale.    We  think 
the  charge  of  the  County   Court  was  correct,  and  their 
judgment  ought  to  be  affirmed. 

HuTCHiifsoN,  C.  J.  The  only  question,  raised  in  this 
case,  is,  whether  the  instructions  of  the  County  Court  to 
the  Jury  were  correct,  upon  the  subject  of  the  change  of 
possession  at  the  time  of  the  plaintiff's  purchase.  It 
seems,  that  Samuel  Moor,  the  debtor  had  not  taken  the 
peraonal  care  of  this  property  for  several  months  previous 
to  the  sale.  Of  one  of  the  creatures  he  only  became  the 
owner  at  his  settlement  with  Gibson,  at  the  expiration  of 
fais  lease  of  the  farm.  But  he  was  under  a  contract  with 
Gibson,  the  owner  of  the  farm,  till  the  season  of  foddering 
was  over ;  and,  when  he  went  to  Northumberland  to  at* 
tend  to  his  lumbering  concerns,  he  left  Whiting  to  take 
care  of  the  stock  in  his  stead.  Whiting  moved  into  the 
house  on  the  farm ;  and  what  he  did  tliere,  he  did  as  the 
servant  of  Samuel  Moore,  the  debtor.  And,  when  he 
made  this  sale  to  the  plaintiff,  it  appears  to  have  been  a 
part  of  the  contract,  that  plaintiff  might  suffer  the  cattle  to 
remain  in  the  care  of  Whiting  on  the  farm,  where  they  then 
were,  and  be  fed  upon  the  hay  of  S.  Moore,  the  vendor.^ 
Thus  they  continued  till  April  13th,  when  they  were  at- 
tached as  the  property  of  said  Samuel  Moore. 

The  case  exhibits  nothing,  that  shows  Whiting  to  be 
any  other  than  the  servant  of  Samuel  Moore,  in  all  this 
business.  There  is  no  intimation,  that  Whiting  was  in- 
formed of  this  sale  to  the  plaintiff;  nor  that  any  person 
whatever  knew  of  it,  or  had  reason  to  suspect  it,  except 
the  two  Moore's,  one  of  whom  was  the  vendor,  and 
the  other  the  purchaser  of  these  cattle.  As  to  any  cred- 
it which  might  attach  to  Samuel  Moore  from  his  own- 
ership of  those  creatures,  it  was  the  same  now,  as  if  he 
had  tarried  upon  the  farm,  and  foddered  them  himself,  in- 
stead of  employing  Whiting  to  do  it.  We  consider  the 
possession  not  sufficiently  changed,  to  entitle  the  plaintifF 
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to  bold  this  property  against  the  creditors  of  SomiwI  OAtmomnA, 
Moore,  his  vendor.  ^S?* 

The  judgement  of  the  County  Court  is  reversed,  and  a — Z 

new  trial  is  granted.  S^ 

G.  B.  Chandler,  for  defendant,  **"*^" 
L  Fktcher,  for  plaintiff. 


JosiAH  Shed  vs.  Seevy  Garfield  et  al.    Alsoy  Seevy  Calbdowa, 
GarfieitD  et  ak.  vs.  said  Josiah  Shed.    A  c&oss  Biu.»         W83 ' 

IN  CHANCERY,  " 

ThmtmBillofforecloMtreBMdiiotaUe|:«,thfttt]i«  mortga^rkaa  toy  (M* 
to  tbe  prenitet  mortgaged. 

ThftI  m  a«uvR9r  to  a  bill  in  ChwiMry,  whieh  k  wall  tikto  m  to  tono  poiat 
or  potnU*  therein  named,  but  not  well  taken  1m  toothers,  mast  be  orerroled  in 
toto. 

That  a  bill,  which  whollj  omits  the  interrogating  part,  is,  for  that  reason, 
Meetfre. 

That  A  demiirrcrr  to  a  disoorery  of  ottiry,  charged  in  a  bill,  ttratt  ho  allowed, 
talesa  tbo  ponon  demurring  waires  the  forfoitnro,  and  teoka  auky  lo  ho  loUor* 
ed  against  the  asorions  part 

That  the  Court  will  not  admit  a  plea  of  usury,  presented,  out  of  fine  with- 
out a  waiver  of  the  forfeiture. 

The  Orator,  Josiah  Shed,  brought  his  Bill  of  foreclosura 
to  the  last  tjerm  of  this  Court,  which  was  continued  for 
plea,  answer,  &c.  under  the  general  rule  of  this  Court. 
The  respondent  filed  a  demurrer  and  and  plea,  afWr  the 
4aie  had  expired.  The  orator  made  no  objeotioo  to  re<- 
Geiving  the  demurrer,  but  objected  to  the  Coarts  re- 
ceiving the  plea. 

The  demurrer  assigned  two  causes.  1st  That  the  Bill 
had  not  alledged  that  Garfields  wife,  who  had  executed  the 
mortgage  with  her  husband,  had  any  interest  in  the  land 
mortgaged.  2d.  That  the  Bill  was  defective,  by  including 
no  mterrogattvries  to  the  respondents  and  thereby  precluding 
them  from  their  answer  under  oath.  The  citation,  served 
upon  the  defendants,  called  upon  them  to  appear  and  an- 
swer to  the  Bill  in  the  usual  form.  These  defendants  al- 
so brought  their  cross  Bill  to  this  present  term,  reciling 
the  substance  of  the  original  Bill,  and  charging,  that  the 
note  therein  described,  was  usurious:  also  charging  sun- 
dry payment,  not  indorsed  upon  the  note,  secured  by  the 


4^  CASES  IN  THE  SUPREME  COURT 

^jS^*^"*  mortgage ;  and  praying  for  a  discovery  upon  bdth  points- 

1633.'  Josiah  Shed,  the  defendant  in  said  cross  Bill,  demurred 

^^^       to  ttiat  part  of  it,  wfaieh  songht  a  discovery  of  the  usury. 

GaiMd'  et  ai.  '^'^^^e  both  Came  on  to  a  hearing  together,  and  were  con- 

^"o.       cisely  argued  by  the  Solicitors. 

**«»«.  On  the  last  day  of  the  term,  the  decree  of  the  Court  was 

Shed  >iM 

A  CroM  Biu.  pronouuced  by  Hutchinson,  Chancellor,  as  follows.     The 
Court  discover  no  validity  in   the  first  cause  assigned  in 
the  demurrer  to  the  original  bill.     The  allegation,   that 
the  defendant  signed,  sealed,  acknowledged  and  delivered 
the  deed,  is  sufficient,  without  averring  any  title  in  the 
grantors.     They  are  estopped,  by  their  deed,  from  deny- 
ing their  title :  and  the  Orator  has  a  right  to  a  foreclosure 
against  them,  whatever  may  be  their  title,  or  claim  of  title. 
If  they  have  no  title,  at  the  giving^  of  the  mortgage  deed, 
the  decree  may  be  of  no   avail  to  the  Orator.     But  the 
grantors  have  no  right  to  object  on   this  account.    With 
regard  to  the  other  objection  to  the  original  bill,  it  appears 
probable,  that  both  parties  entertained  an  incorrect   view 
of  the  subject.     It  appears  probable,  from  a  view  of  the 
allegations  of  both  parties,  that  the  Orator  designedly  o- 
mitted  to  proposo  interrogatories,   through  fear,  that  the 
answers  of  the  defendant's  would  disclose  the  usury,  and 
the  oath  of  the  defendants  to  such  answer  would  be  ob- 
ligatory upon  the  mortgagee.     This  is  not  so.     The  Ora- 
tor might  propose  such  interrogatories  as  he  might  wish 
answered,  and,  if  the  answers  disclosed  usury  in  the  origin- 
al contract,  a  traverse  of  the  answers  would  drive  the  de- 
fendant to  their   proof;  and  their  oath  to  such  a  distinct 
matter,  set  up  in  defence,  would  not  aid  in  proving  the 
answers.     On  the  other  side,  too.  the  defendants  were  not 
deprived  of  their   privilege  of  answering  upon  oath   the 
matters  albged  in  the  Bill,  as  they  contend  in  argument. 
They  were  summoned  to  appear  and  ansviFcr  to  the  Bill. 
Their  answer,  upon  oath,  might  deny  every  material  alle- 
gation of  the  Bill,  and  put  the  Orator  to  the  necessity  of 
proving  the  whole.     Or,  they  might  set  up  any  defence 
they  pleased,  by  plea  or  answer.     It  seems,  by  the  second 
of  S wiil,  cited  in  argument,  that  the  practice  in  Connect- 
icut is  frequently  to  rely  upon  common  law  proof  in  Chan- 
cery proceedings,  and  not  call  upon  the  defendants  to  an- 
swer upon  oath.    This  practice  is  rather  sanctioned  by 
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the  reasoning  of  the  Chancellor  in  the  ease  cited  in  Cow-       1933. ' 
en,  by  these  defendants.    The  doctrine  there  laid  down  is,  — •—- — 
that  the  orator  need  not  appeal  to  the  oath  of  the  reapon-        tw. 
dent,  to  prove  such  facts,  as  he  can  prove  by  other  testi-    *  Awi* 
jnon'y ;  but  may  so  appeal  if  he  chooses.  '  *m.  **  ^  * 

But  there  are  cases,  in  which  the  discovery  sought,  and  ^  crMt^BiiL 
the  allegation  of  the  want  of  other  testimony  to  prove  the 
f>ajii,  necessary  for  relief,  alone  give  jurisdiction  to  a 
Court  of  equity.  In  such  cases,  an  omission  of  the  iirter-* 
rogatories  in  the  Bill  must  of  course  be  fatal,  and  we  do 
not  feel  willing  to  dispense  with  them  in  any  case.  They 
make  a  part  of  all  the  forms,  that  come  to  us  from  the  En- 
glish practice ;  and  that  practice  has  prevailed  in  this 
state  ;  and  is  almost  confirmed  by  our  statute.  If  the  de- 
murrer had  been  taken  for  this  defect  only,  the  same  must 
have  been  allowed.  But  this  demurrer  covers  other 
grounds  not  tenable.  The  first  objection  has  been  alrea- 
dy overruled.  And  a  demurrer  in  Chancery  must  either 
stand  or  fall  intire.  This  demurrer  is  overruled,  and  the 
defendant  must  answer  over. 

The  cross  Bill  charges  usury  in  the  original  contract, 
and  seeks  a  discovery  of  this  usury,  without  waiving  the 
penalty,  of  the  statute.  If  the  orators  had,  in  their  cross 
Bill,  waived  the  penalty,  and  merely  sought  to  avoid  iho  /  i^</- 
lisurioas  part  of  the  contract,  the  demurrer  must  Jiave  been 
allowed.  But  they  have  no  right  to  such  al  discovery,  as 
would  render  the  note  void  by  statute.  This  demurrer  is 
allowed,  and  the  defendant  in  the  cross  Bill  must  answer 
only  to  the  remaining  parts  of  it. 

A  question  was  now  raised,  whether  the  Court  would 
compel  the  orator  in  the  original  Bill  to  meet  the  pfe^, 
filed  after  the  time  for  such  filing  haid  elapsed.  The 
Court  refused  to  admit  the  plea,  saying  they  would  not  aid 
the  defendants  to  set  up  a  defence,  which  would  defeat  the 
whole  note,  when  they  had  neglected  to  plead  wilbin!  the 
rules.  If  they  would  claim  the  forfeiture  of  the  note,  they 
must  present  their  defence  according  to  their  rightj  and 
not  depend  upon  gaining  any  indulgence  from  the  Court. 
If  they  are  content  to  avoid  the  usurious  part  only,  they  are 
entitled  to  the  same  favorable  considerations,  in  present- 
ing their  defence,  which  are  usual  in  dispensing  with  a 
strict  compliance  with  the  rules  in  other  Chaacery  cases, 

Mes$rs.  Bloss  and  J.  Maiioduj  for  Shed. 
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^'^SorcV^'  Mattocks  v$,  Owen. 


1833. 


>  A  person  wbo  makei  a  charge  on  book  and  attempt!  to  aopport  itby  hia 
own  oath,  most  answer  all  material  qaestiont  in  relation  to  that  charge  or  the 
charge  will  he  uoaupported  and  dUallowed. 

If  a  psrty  enbrnitf  to  an  examination  under  the  direction  of  an  auditor  or  re- 
feree and  testifies,  it  is  no  objection  to  the  report  that  the  auditor  improperly 
rcqoired  him  to  testify.  His  testimony  may  be  considered  ai  an  admission  of 
a  fact  by  the  party. 

Where  a  person  is  illegally  imprisoned,  and  employs  the  person  who  im- 
prisons him  to  perform  a  serriee  for  the  purpose  of  relteTing  himself  from  that 
Mnprisonmeott  ttan  person  who  performs  the  serrica  cannot  naintaia  an  actio* 
to  recorer  a  compensation  therefor. 

Any  promise  founded  vpon  the  consideration  of  compounding  a  felony  is 
vcid. 

This  was  an  action  depending  in  the  County  Court  upoir 
an  appeal  from  a  Justice  of  the  Peace,  and  brought  on  cer- 
tain notes  endorsed  by  one  William  B.  Eastman  to  the 
Plaintiff,  amounting  to  .$85,99,  to  which  the  defendent 
plead  in  offset  his  account  against  said  Eastman,  arising 
before  notice  of  indorsement  containing  the  following 
item:  Febuary  4th  1829. — "Going  to  Gilmantown  for 
you,  to  get  your  brother  to  help  you  out  of  difficulty,  J25; 
The  cause  was  referred  to  Benjamin  F.  Deming,  Esq.  who 
reported  the  following  facts  in  relation  to  the  item  afore- 
f aid  which  was  the  only  matter  in  controversy. 

The  defendant  having  been  sworn  and  examined  in  re- 
lation to  tho  several  items  of  his  account,  testified  that  ho 
performed  tlic  service,  named  in  said  charge,  and  paid  the 
expenses  of  said  journey — that  he  was  employed  by  said 
Eastman  to  make  said  journey,  and  that  said  Eastman- 
promised  to  pay   him  therefor.     The  plaintiff  enquired  of 
the  defendant  the  circumstances  preceding  and  attending, 
said  charge  and  services,  and  particularly  as  to  the  facts 
hereafter  stated.     To  which   enquiry   defendant   object- 
ed,  which  objection   was  overruled,    and   the    following 
facts   appeared   by   the  testimony  and  admissions  by  the- 
defendant.     That  sometime     previous    to    the    services 
named  in  said  charge,  tho  defendnant  and  Doct.    Adams, 
of  Barton  signed^  a  note   to  the  Bank  of  Caledonia  as 
sureties  for  said  William  B.  Eastman  for  $600 — that  said 
Eastman  afterwards,   absconded  into    Uie  State  of  New 
York,  leaving  the   defendant   and  said  Adams  to  pay  said 
Ba^tk  Note  without  any  security  or  indemnity  whatever — 
tliat  by  the  procurement  of  the  defendant,  one  of  theGrand 
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Jurors  of  the  town   of  Barton  made  a  complaint   against  c-*"»o!»", 
saM  Eastman  in  writing  to  James  May  one  of  the  Justices        i^3.' 
of  the  Peace  for  Orleans  County,  charging  the  said  East-     Mattocki  ' 
man  with  having  some  time  before  feloniously  stolen   and       ^^^ 
carried  away  sundry   sheep  the  property  of  some  person 
therein  named,  and  charging  him  with  other  small  thefts 
— that  thereupon  said  Justice  issued  his  warrant  to  appre* 
hend  said  Eastman  directed  to  the  Sheriff  of  said  Orleans 
County  his  deputy,   or  either  constable  of  said   Barton, 
which  complaint  and  warrant  were  in  due  and  usual  form 
of  law — that  said  warrant  was  delivered  to  one  Fisk  who 
was  then  and  at  the  time  of  said  charge  a  legal  Deputy, 
Sheriff  for  said  Orleans  County ;  that  the  dafendant   ap- 
plied  to  the  States   Attorney  for  said  Orleans  County  by 
whose  advice  he  made  application  to  the  Governor  of  this 
State,    taking  a  letter  from  said   States  Attorney  to  scdd 
Crovemor — that   his  Excellency   Samuel  C.  Crafts,  then 
<3overnor  of  Vermont  annexed  to  said  warrant  his  official 
letter  to  the  Governor  of  the  State  of  New  Fork,  request* 
ing  him  to  cause  said  Eastman  to  be  apprehended  cuid  de- 
livered over  to  the  defendant  and   said  Fisk   who  went  in 
pursuit  of  said  Eastman,  the  said  Fisk  being  employed  by 
the   defendant.     The  defendant   did  not  present  to   said 
Coveriior  any   affidavit  in  support  of  the  charges  contain* 
«d  in  said  complaint^  nor  was  any  affidavit  made  nor  oath 
taken  before  any  one  in  support  of  said  complaint  previ- 
ous to  the  granting  said  official  letter,  nor  before  the  ar-- 
rest  of  said  Eastman — that  in  pursuance  of  said  letter  from 
the  Governor  of  this  State,  Lt.Gov.  Pitcher,  then  acting 
Governor  of  New  York  issued  a  warrant  to  the   Sheriff  of 
Rensselaer  County  to  apprehend  said  Eastman,  and  deliv- 
er him  over  to  the  defendant  and  said  Fisk — that  by  vir- 
tue of  said  warrrant  said  Sheriff  did  at  Troy  in  the  State 
of  New  York  apprehend   said  Eastman  and  deliver  him  to 
the  custody  of  said  defendant  and  said  Fisk,  who  after  put- 
ting him  in  irons,  in  company  transported  him  to  Cam- 
bridge in'this  State,  where  the  defendant  lefl   said    East- 
man in  custody  of  said  Fisk  and  returned  to  his  home  in 
Barton,  and  from  which  place  said  Fisk  transported  said 
Eastman  to  said  Fisk's  house  in  Irasburgh — that  late  in  the 
evening  after  the  arrival  of  said  Eastum^at  said  Irasburgh 
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^^"•n?'^'  the  defendanjt  aDd   snid  Doct.  Adams  repaired  to  said 
im^*       risk's  house  where  said  Eastman  was  then  held  in  custody^ 
M«tt«ckf     Said  Adams  then  advised  said  Eastman  to  send  for  hi« 
Oww.       brothers  residing  in  Gilmanton,  riew  Hampshire  td  heJjr 
him  out  of  his  difficulty  and  to  pay  the  sum  whiCh  said  Ad- 
ams and  the  defendant  had  been  compelled  to  pay  the 
Bank  or  were  then  liable  to   pay  as  the  sureties  of  said 
Eastman;  to  which  said  Eastman  consented,  and  a  letter 
was  drawn  up  by  said  Adams  and  subscribed  by  said  East- 
man, directed  to  the  brothers  of  said  Eastman  at  said  Gil- 
manton,  setting  forth  the  arrest  and  confinement  of  said 
Eastman,  and  rec^uesting  assistance  of  said  brothers  for  his 
relief,  and   soliciting  their  assistance  for  the  payment  or 
securing  of  said  Bank  debt,   and  for  the  payment  of  the 
time  and  expenses  of  the  defendant,  and  fiaidFisk  in  said 
journey  to  New  York  for  the  arrest  of  said  Eastman  ; 
which  letter  was  read  in  the  defendant's  hearing ;  and  in 
case  said  brothers  had  so  secured  said  claims  and  demands 
said  Eastman  was  to  be  released  from  said  Adams  and  the 
defendant,  or  so  far  as  they  were  concerned.    That  under 
these  circumstances  said  Eastman   did   request  the  defen- 
dant to  take  said  letter  to  his  brothers  at  Gilmanton,  and 
promised  to  pay  the  defendant  for  said  journey.     That  the 
defendant  did  perform  the  journey  Qamed  in  said  charge 
^hich  proved  unsuccessful,  said  brothers  of  said  Eastman 
refusing  to  interfere — that  afterwards  said  Eastman  was 
carried  before   Justice   May  on  said  complaint  and  war-* 
rant,  and  on  trial  by  Jury  before   said  Justice  was  con^ 
victed,  and  appealed  to  the  County  Court  in  which  cause 
the  State's  Attorney  entered  a  nolle  prosequi  and  then   fil- 
ed an  information  against  said  Eastman  for  the  same  of- 
fences, and  afterwards   entered  a  nolle  prosequi  as  to  that 
information.     The  Referree  disallowed  said  charge  on  the 
facts  above  stated. 

Whereupon  the  defendant  excepted  to  the  report  in  re- 
lation -tc  the  item  of  account  disputed,  in  as  much  as  the 
referee  aflqr  due  proof  of  the  same  compelled  the  defen- 
dent  contrary  to  his  consent  to  disclose  the  facts  detailed 
in  his  report,  and  in  drawing  his  conclusion  from  those 
facts  that  the  defendant  was  not  entitled  to  recover  for 
said  iten^,' although  l*l*^rforiiiance  of  the  serrices  therein 
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named  al  the  reque9t  of  sud  Eastman  was  satisfactorily  CAtnowiA. 
proved.  ^^» 

Upon  a  trial  of  the  exceptions  bj  the  County  Court  they "  M^ttoeki — 
were  overruled.     The  defendant   then  filed  exceptions  to       *  "^'^  * 
this  decision   which  w^je  allowed  and  the  cause  carried 
to  the  Supreme  Court 

Argument  for  plaintiff . — 1st.  It  is  objected  that  the  cred- 
itor ought  not  to  have  compelled  defendant  to  testify  to 
circumstances  relating  to  the  disputed  charge.  The  facts 
disclosed  were  material ;  and  clearly  a  party  who  offers 
himself  a  witness  shall  have  no  right  to  recover  upon  the 
truth  half  told,  when  a  disinterested  witness  must  tell  the 
whole  truth. 

2d.  The  charge  was  properly  disallowed,  because  the 
arrest  by  defendant  and  by  his  procurement  was  illegal 
(Act  of  Congress  Story's  Edition,  vol.  I.  p.  284»)  there  be- 
ing DO  indictment  nor  affidavit  of  guilt,  and  all  after  pro- 
ceedings while  in  custody  was  duress,  and  the  contract 
void. 

Sd,  The  case  shews  theicriminal  proceedings  were  with- 
out probable  cause,  got  up  by  defendant,  to  torture  East- 
man until  his  friends  would  buy  him  off  by  paying  up  his 
debts,  and  the  agreement  to  pay  defendant  for  going  to 
New  Hampshire  was  extorted  from  Eastman.  In  short 
defendant  was  guilty  of  fraud,  duress,  and  extortion. — 
Kng  n,  Southerton,  6  East.  134;  2  Skarkie,  431. 

4th.  The  consideration  of  the  promise  was  to  compound 
felony.  It  is  apparent  from  the  case  that  defendant  was 
to  drop  the  prosecution,  if  the  bank  debt  was  sued.  At 
least,  that  defendent  knew  that  Eastman  so  understood  it 
and  if  so,  defendant  was  bound  to  do  so.  And  if  he  intend- 
ed so  to  do,  it  was  a  fraud  upon  the  public ;  if  he  did  not 
intend  to  discharge  Eastman,  it  was  a  fraud  upon  him« 

5th.  Fart  of  the  object  of  the  journey  was  to  solicit  pay 
for  bringing  Eastman  from  New  York  in  irons  with  no  le- 
gal authority.  If  he  had  received  the  money  for  this  it 
would  be  recovered  back.  This  part  of  the  condition  be- 
ing bad,  it  destroys  the  whole.     1  Dane,  92. 

Argument  for  drfendant. — ^The  leading  objection  to  the 
report  and  acceptance  thereof,  is  that  awMwss  is  not  com- 
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c^"»<**'*»   pellable  to  testify  to  facta  tending  to  subject  him  to  crimi- 
1833.  '      nal  prosecution  even  for  a  fine  only.    This  is  well  establish- 
jii^„„^^,     ed  by  all  authors  on  the  subject. — Phillips,  205,  to  208  and 
notes. 

That  the  facts  disclosed  tend  to  subject  Owen  to  a  fine 
and  perhaps  imprisonment,  there  can  be  no  doubt. — 4 
Black.  218.  Will  it  be  contended  though  a  common  wit- 
ness is  thus  protected,  a  party  who  voluntarily  testifies  in 
his  own  cause  is  not  ?  The  reason  for  protection,  is  the 
sumetoarbid  mdictment;  otherwise  the  statute  to  testify 
in  his  own  cause  is  in  a  measure  defeated.  The  law  as  to 
common  witnesses  was  well  known,  when  the  statute  ad* 
mitting  the  party  to  testify  passed,  and  as  no  exception  is 
made,  none  can  be  presumed. 

A  Court  of  Chancery  thus  protects  a  party. — Foublan- 
que,  p.  710,716,717. 

And  a  party  in  an  action  on  account  in  Book,  especial- 
ly on  cross  examination,  stands  in  the  same  situation  as  a 
defendant  in  Chancery  disclosing  for  the  benefit  of  the 
opposite  party« 

In  relation  to  the  legality  of  the  charge  it  may  be  ob-* 
served,  that,  Owen  had  ceased  to  participate  in  the  sup- 
posed duresse  of  Eastman  when  he  left  him  at  Cambridge. 
When  he  met  him  again  at  Irasburgh,  he  was  in  the  law- 
ful custody  of  Fisk,  deputy  sheriff  under  the  warrant.— 
Fisk  was  bound  to  surrender  him  up  for  trial  as  he  after- 
wards did.  •  Therefore  when  Eastman  made  the  contract, 
to  pay  for  the  journey,  he  was  not  under  duresse  by  Ouen, 

It  is   well  settled   Law  that   if  a  debtor  is  arrested  by 
breaking  his  house,  the  suit  will  not  abate.     E.  W.  Judd's 
case  in  1800.     Trespass  will  lie  for   breaking  house   and 
perhaps  case,  but  not  trespass  for  the  arrest. 

So  of  witness  arrested  while  privileged,  process  does 
not  abate. — 5  Dane.  586.  Cameron  vs.  Lightfoot^  2  Black. 
1190,  Fletcher  vs.  Baxtery  2  Aiken,  231. 

The  opinion  of  the  Court  was  delivered  by  IVilliams  J. 
The  question  in  the  case  is  whether  the  referee  decided 
correctly  in  disallowing  a  charge  of  twenty-five  dollars 
which  the  defendant  made  against  Eastman,  the  payee  of 
the  note  on  which  the  suit  was  brought. 

In  the   first   place  it   is  very  questionable  whether  tb9 
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report  should  have  been  set  aside  if  the  referee  was  mis-  ^^SHS?** 
taken  in  his  view  of  the  law  in   relation'  to   requiring  the       1S33. 
defendant  to- disclose  the  facts  on  which  the  decision  was" 
made. 

There  is  however  no  doubt  but  what  the  referee  deci- 
ded correctly.  Either  the  whole  testimony  of  the  defen- 
dant should  have  been  disregarded,  in  which  case  the 
charge  was  wholly  unsupported,  or  the  whole  was  to  be 
received  and  the  decision  to  be  made  on  the  facts  disclos- 
ed by  him.  It  appears  that  the  defendant  made  the 
charge  against  Eastman  and  endeavoured  to  support  it  by 
his  own  oath — It  was  optional  with  him  whether  to  bring 
forward  the  account  and  swear  to  it  himself,  or  not — he 
was  not  compellable  to  do  so,  if  answering  all  the  materi- 
al questions  in  relation  to  the  charge  might  subject  bim  to 
a  criminal  prosecution,  but  he  could  not  bring  forward  this 
charge  and  support  it  by  testifying  to  part  of  the  transac- 
tion and  refuse  to  answer  questions  in  relation  to  the  other 
part.  In  tlie  case  of  Dandrid^e  vs.  Corden^  3  Car  & 
Payne,  11  a  witness  was  called  to  prove  that  a  bill  had 
been  accepted  for  a  valuable  consideration  who  answered 
that  it  was,  but  declined  stating  what  the  consideration 
was,  as  it  might  subject  him  to  a  qui  tarn  prosecntion-— 
Lord  Tenterdea  declared  that  he  would  not  compel  the 
witness  to  answer  to  the  question  put  in  relation  to  the 
consideration^  but  if  he  did  not  state  what  the  consideration 
was,  it  would  stand  as  if  there  was  no  consideration  at  all- 
in  the  case  of  Dixon  vs.  Vale  etal.  1  Car  &.  Payne, 
278,  Chief  Justice  Best  laid  down  thisrule,  that  if  a  witness 
being  cautioned  that  be  is  not  obliged  to  answer  a  qnetions 
which  may  criminate  him,  chooses  to  answer  it ;  he  can- 
not afterwards  object  to  answer  any  fiirther  questions  in  re- 
btion  to  that  transaction  on  the  ground  that  it  might  crimi- 
nate him  but  must  answer  all  questions  relative  thereto. 

The  same  question  was  also  deeided  by  Lord  Tenterden 
in  the  case  of  East  vs.  Chapman  reported  in  [1  Car  & 
Payne  570   and  Moody  and  Malkin  46. 

There  is  no  doubt  but  what  the  referee  was  right  in  re- 
quiring Mr.  Owen  to  relate  all  the  circumstances  connec- 
ted with  this  charge  of  twenty  &ve  dollars,  if  he  attempted* 
to  support  the  same  by  his  own  oath — 
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But  Airther  it  may  be  remarked  that  cvea  if  the  view  of 
the  referee,  on  the  question  before  mentioned  had  been 
'  evidently  wrong,  it  would  have  furnished  no  ground  for 
setting  aside  the  report. — ^If  Mr.  Owen  submitted  to  the 
decision  of  the  referee  and  gave  a  relation  of  all  the  facts 
connected  with  the  charge,  the  referee,  could  do  no  other- 
wise than  to  consider  them  as  true,  in  making  his  final  de- 
cision thereon. — ^His  relation  was  entitled  to  credit  as  an 
admission  of  facts  by  the  party  in  interest,  and  it  certainly 
was  no  less  entitled  to  credit  because  it  was  made  by  him 
unwillingly  and  on  oath. 

It  only  remains  to  consider  whether  the  referee  mistook 
the  law  in  rejecting  that  charge  on  the  facts  which  were 
before  him ;  and  we  are  very  decidedly  of  opinion  that  the 
defendant  had  no  claim  for  that  sum  of  Mr.  Eastman* 
Mr.  Eastman  was  illegally  taken  from  the  State  of  New- 
York,  and  the  defendant  was  guilty  of  false  imprisomnent 
in  arresting  him  there.  This  illegal  detention  was  contin- 
ned  up  to  the  time  that  the  defendant  undertook  to  go  to 
New  •Hampshire  to  procofe  his  brothers  to  assist  in  releas* 
ing  him  from  that  imprisonment,  and  one  object  of  that 
journey  was  to  enable  the  defendant  to  obtain  pay  for  his 
time  and  expenses  in  illegally  bringing  the  plaintiff  from 
the  State  of  New- York.  As  an  inducement  to  Mr.  Eastman 
to  en>pIoy  the  defendant  to  undertake  that  journey,  the  de- 
fendant stipulated  to  forbear  on  his  part,  any  further  pros- 
ecution of  the  plaintiff  for  the  fictitious  and  pretended  fel- 
ony that  he  had  procured  to  be  eharged  against  him.  The 
defendant  had  neithev  a  moral  nor  legal  right  to  any  com- 
pensation for  a  service  thus  undertaken  either  at  the  sug- 
gestion of  himself  or  Dr.  Adams,  or  both  for  the  purpose 
of  procuring  the  discbarge  of  Eastman  from  his  imprison- 
ment, and  for  the  purpose  of  paying  the  defendant  for  his 
trouble 'and  expense  in  the  illegal  and  unjustifiable  act  of 
taking  Mr.  Eastman  from  the  State  of  New- York,  and  car- 
rying him  to  Irasburgh— - 

Any  sum  which  Mr.  Eastman  m^ght  have  paid  either  to 
Owen  or  any  one  else  to  procure  his  discharge  fiK>m  that 
imprisonment  would  have  added  to  the  damages  which  he 
sustained  by  that  illegal  detention ;  and  we  surely  would  not 
permit  Mr.  Owen  to  recover  a  sum  of  money  which  the 
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Jury  wouM  have  been  under  obligation  to  regard  as  dam-  Cai«donia, 
ages  sustained  by  Mr.  Eastman  in  an  actian  ot  false   im-        isas. ' 
prisonment  brought  by  him  against  Mr.  Owen.  Mattockr  ' 

The  Judgment  of  the  County  Court  is  therefore  affirm-      ^»»- 
ed. 

Mr.  J.  Maitocksy  for  plaintiff, 

Mr.  TV.  McHtocks,  for  defendant. 
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Huntington  vs.  Coblbigh  and  MfiNKR  vs.  same.         CALSDomAr 

Mdrch, 

1633 
Under  the  «Utiite  pasred  iu  1823  direetbg  tike  mode  or  tttaehiog  reil  eata&e 

itMsiiffiei^ntfor  the  officer  to  Icere  a  certified  copy  of  the  attaehmeut  &e. 

with  the  Tovn  Cierk»  and  direct  him  to  record  the  aubstantial  part  and  pa>" 

aim  the  /eet  t'herefor. 

Soch  attachment,  when  the  inbttance  if  not  actoblly  recorded  it  good,  and 
treatea  a  lien  ag^alnit  eny  one  who  has  notice  of  sQch  attachment  Aroni  thtt 
Town  Clerk;  aad  haa  aeea  the  copy  on  Ate. 

A  Tarlaoce  ib  the  copy  left  with  the  Town  Clerk  from  the  original  in  a  tri- 
fling and  animportant  particniar,  does  not  destroy  the  efftsct  of  the  attach- 
ment.' 

This  was  an  action  which  was  tried  by  the  County  Court, 
and  came  into  this  Court  upon  the  following  Bill   of  ex- 
.  ^ept^ons. 

£j^tment  for  part  of  No.  5  in  the  6th  Range  Ist  Dlvr- 
8100  in  Burke. — ^Isaac  Fiske  original  proprietor. 

Plea  General  issue,  both  plaintiff  and  defendant  claiib 
title  under  Samuel;  Dallibee. 

The  pkintiif  to  support  the  issue  on  his  part  read  in  evi- 
dence lo  the^ury  bis  writ  of  attachment  against  said  Dal- 
Kb^e,  dated  February  1, 1827,  and  made  returnable  to  Cal- 
edonia County  Court,  at  their  April  Term  then  next  to 
be  holden,  and  pui'portiDg  to  have  been  served  on  the'  3d 
of  said  February,  by  attaching  the  land  in  question.  The 
plaintiff  also  gave  in  evidence  a  copy  of  said  writ  with  the 
officers  return  thereon,  which  copy  was  left  in  the  town 
Clerk's  office  in  said  Burke  on  the  3d  day  of  February  a- 
foresaid  by  the  officer  serving  said  writ.  The  plaintiff  al- 
so gate  evidence  to  the  Jury,  tending  to  shew  that  the  said 
officer  at  the  time  of  leaving  said  copy  in  said  town  Clerk's 
office  requested  said  town  Clerk  to  record  the  substance  of 
said  writ,  with  the  officers  return  thereon  as  the  law  di 
rects,  and  the  officer  then   paid   said  town  Clerk  twenty 
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cam»o»ia,  cents  for  recording  the  same.  And  the  said  town  Cleik 
1833. '  filed  said  copy  for  record ;  and  had  no  book  seperate  ftotn 
HttstiBston  ^^^  book  to  record  deeds,  wherein  to  record  the  substance 
Cobieri  and  ^''^^^^  ^"^'  and  ofBccr^s  return  :  and  no  such  book  was  pro- 
Min«r?t.  fane  vided  Until  January  1829.  When  the  book  was  provided, 
the  said  town  Clerk  recorded  the  substance  of'  said  writ  and 
officer^s  return  therein,  said  record  bearing  date  February 
3,  1827,  and  was  made  from  this  copy  of  said  writ,  left  in 
said  office,  and  filed  for  record  as  aforesaid.  A  copy  of 
this  record,  also  a  copy  of  the  record  of  the  judgment  in 
fiivor  of  the  plaintiff,  and  against  the  said  Dallibee  recov- 
.  ered  in  said  action  ;  also  the  original  execution  which  is- 
6ued  on  said  judgement,  and  officers  return  thereon,  show- 
ing that  the  same  execution  was  levied  on  the  lands  iit 
question  ;  also  copies  of  th6  reciords  in  the  County  Court 
Clerks  office  in  said  County,  and  in  the  town  Clerks  of^ 
fice  in  said  Burke,  were  given  in  evidence  to  the  Jury  on 
the  part  of  the  plaintiff.  The  .defendant  objected  to  all^ 
aind  every  part  of  the  aforesaid  evidence  ;  but  the  Court 
overruled  said  objections,  and  admitted  said  evidence* 
The  plaintiff  also  gave  in  evidence,  a  copy  of  adeedof  tfie 
lands  in  question,  executed  by  the  said  Dallibee  to  the  de- 
fendant in  this  action,  dated  February  13,  1828,  duly  ac- 
knowledged, and  recorded  before  the  day  of  said  execur 
tion.  The  defendant  also  gave  in  evidence  the  original 
deed  of  which  the  above  is  a  copy.  It  also  appeared  in 
evidence,  that  the  said  Cobleigh  when  he  pttrchased  said 
lands,  and  toolc  said'deed  of  the  said  Dallibee,  and  for  some 
time  before  had  full  knowledge,  that  said  lands  had  been 
attached  as  aforesaid  by  the  plaintiff;  and  that  said  action 
was  then  pending — the  said  Cobleigh  having  seen  the  copy 
of  said  attachment,  and  filing  in  the  town  Clerk's  office  in- 
said  Burke,  and  having  been  informed  by  said  town  Clerk 
that  said  lands  were  incumbered  with  said  attachment  but  is 
the  said  Cobleigh  relying  on  the  promise  of  the  said  Dalli- 
bee to  clear  off  said  incumbrlmce  vientured  to  purchaserand 
take  said  deedl  Under  the  direction  of  the  Court  in  view 
of  the  aforesaid  evidence,  the  Jury  returned  a  Verdict  for 
the  plaintiff.  The  defendant  excepts  to  the  admission  of 
said  evidence,  and  the  exceptions  are  allowed  by  the  Court. 
The  other  case  of  Miner  vs.  Qobhigh,  it  appears  was  the 
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jame  as  the  preceediog,  with  tlie  exception  thc^t  the  copy  ^^''jS^^' 
of  the  writ  left  with  the  town  Clerk  upon  which  the  same        '^ 


lands  were  attached  and  a  portion  set  off  on  the  execution   Hontington 
issued  upon  the  judgement  .thereon  rendered  was  defec-  cobHeWffc  anA 
tive  in  omitting  a  part  of  the  usual  declaration   on  Book.  Minor  w.»wiw^ 
To  wit :  *'  Render  to  said  Miner  the  sum  of  dol- 

**  lars  which  he,  the  said  Miner  sajs  is  justly  due. '' 

Jtrgument far  Plaintiff.-^ThQ  attachment  and  Icry  of 
the  defendant  is  regular  unless  defeated  for  want  of  a 
book  kept  in  the  town  Clerk's  office  for  the  purpose 
of  recording  the  substaQti|i.l  parts  of  writs  of  attachment. 

If  the  attachment  be  good  against  Dallibee,  it  is  good 
against  the  defendant,  his  grantee  to  the  estate,  with  all 
its  incumb/apces.  No  act  of  the  debtor  (the  grantee)  and 
a  third  person  can  change  or  defeat  the  plaintiffs  lien  on 

the  land- 

TJhe  case  resolves  itself  into  this  question.  Did  the 
plaintiff  gain  a  liep  by  virtue  of  his  attachment  of  the  land  ? 

This  question  depends  upon  the  construction  to  be  given 
to  .the  26  Sec.  of  the  Statute  of  1797,  and  the  Statute  of 
1823,  in  addition  thereto.  These  several  Statutes  have 
lieen  substantially  complied  with.  Every  thing  required 
by  the  Statute  of  '97  has  been  dooe.  So  far  as  that  Stat- 
ute extends  the  attachipeut  is  regular.  The  cause  then 
rests  upon  the  construction  of  tho  Statute  of  182S.  That 
Statute  is  an  addition  to  the  Statute  of  1797.  It  is  mere- 
ly directory,  jiot  changing  or  dispersing  with  any  thing  re- 
quired by  the  former  S.tatute,  nor  does  i:t  say  unless  the  re- 
quisitions of  the  last  act  be  complied  with,  the  attachment 
shall  be  void,  or  that  the  writ  shall  abate.  It  but  iin- 
jposes  an  additional  duty  upon  town  Clerics  and  Officers 
serving  writs.  Upon  passing  it  goes  into  effect  immedi* 
ately  without  any  special  promulgation.  Time  enters  into 
all  human  transactions.  It  required  time  to  promulgate 
the  law,  and  time  for  towns  to  preserve  books  for  such 
records, 

.^rgumen^ /or  Dc/incfaM^-»-The  objection  is  to  the  ser- 
vice, that  the  officer  as  appears  by^his  return  did  not  cause 
the  substantial  parts  of  said  writ,  together  with  his  return 
thereon  endorsed  to  be  recorded  in  the  town  Clerk's  officd 
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^^5«5r^'   of  the  town  where  the  land  lies  which  is  required  by  law. 
1^-        Compd.  Stat,  of  Vt.  p.  108.     To  create  a  lien  it  must  bo 

HaDtio^ton   cxprcss  contr^ct,  usage  of  trac^e,  or  where  there   is  ^ome 
Cobtoi^b,  wd  '^S^'  gelation  between  the  parties.    ?  Sauqd.  f.&E.\4^' 
Miner  w/mim  p;  637^  1  Edit.  1  B.  &  A.  58:2. 

And  if  the  lien  exists  in  the  present  case,  it  is  by  the  op- 
eration of  law  and  the  act  of  the  plaintiff  without  any  con« 
currence  or  consent  on  the  part  of  the  defendant,  or  of 
third  persons.  Therefore  the  plaintiff  must  show  jLhat  bo 
h|i8  performed  all  acts  incumbent  on  him  by  law  in  order 
to  create  the  lien  ;  and  in  this  view  the  acts  of  tfao  Sheriff 
are  his  acts,  and  the  service  of  the  writ,  in  other  words  cre- 
ating the  lien,  is  a  Statute  regulation.  Compd.  Stat,  of 
VX.  p.  64,  65,  108. 

Being  such,  the  question   is  a   matter   of  strict  right. 
1  Cowp.  29.     1  Burr  377.     4  Burr  2244.     1    Vt.   Rep. 
ToiDnsend  vs.  Jlthensy  p.  285.     2  Peters  Conn.  Rept.  153. 

And  if  the  plaintiff  does  not  comply  with  the  requisitions 
of  the  Statute,  he  should  take  nothing  against  the  defen-* 
dant  who  has  ;  for  if  the  law  ipay  be  relaxed  so  far  as  tQ 
lay  aside  that  which  the  legislature  saw  fit  to  make  the  sub- 
ject of  one  full  enactment,  and  trea(  it  as  surplusage  or 
nugatory,  it  is  fof  the  Court  to  assume  legislative,  rather 
than  judicial  power.  And  if  they  mav  dispense  with  the 
law  in  one  particular,  they  njay  in  another — therefore  if  it 
is  not  necessary  to  comply  with  the  law  of  1823,  requiring 
the  Officer  to  cause  the  substantial  parts  of  the  writ  to- 
gether with  the  return  thereon  to  be  recorded — by  the  same 
^node  of  reasoning  the  Uw  of  1796 — Sec.  26  Comp.  Stat, 
of  Vt.  p.  65,  which  points  out  the  mode  of  service  prior  to 
1823,  may  also  be  disregarded,  and  have  the  praying  out  of 
the  writ  operate  jto  create  a  lien,  or  even  further,  let  the  rea- 
son be  total  neglect  of  any  judicial  proceeding  whatever 
reserving  to  the  creditor,  the  naked  declaration  that  he  in- 
tended to  pray  out  a  writ,  and  attach  said  real  estate.  The 
cases  are  parallel,  and  whatVould  be  the  law  in  the  one 
would  be  in  Jlhe  ojther.  The  lien,  if  created  at  all,  is  by 
compliance  with  the  Statutes  above  referred  jto.  Was 
tljis  done  prior  to  the  defendants  perfecting  his  title  ?  No — 
for  at  that  stage  of  the  proceeding,  defendant  took  by  deed 
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from  Samuel  Dallibee,  duly  authenlieated  and   recorded,   ^^*'**f '^» 
and  acquired  thereby  a  perfect  title  to  the  premises — pro-        i«w.  * 
Tided  plaintiff  had  not  a  vested  lien  prior— ^and  if  he  had    Huntington 
not  no  subsequent  act  of  his,  could  ape  rate  against  the  ves-  cobierii  and 
ted  right  of  defendant.     To  shew  that  in  liens  by  attach- Miner  w/iamt 
ment  a  strait  forward  course  is  to  be  pursued.     See  Hall 
Admr.  of  Severance  against  Walbridge^  Sd  Aikens  Rep.  21 5, 
and  Murray^  et  al.  vs.  Eldridge^  2  Vt.  Rep.  388. 

The  former  was  where  a  lien  had  been  created  by  at- 
tacbmeni,  wbicb  in  the  opinion  of  Court  was  absolved  by 
a  subsequent  coQfe3sion  of  judgment.  The  latter  was 
where  there  was  a  similar  lien  which  the  Court  adjudged 
was  lost  by  the  parties  agreeing  to,  and  having  the  trial 
forthwith.  If  therefore  the  doing  of  these  acts  which  aro 
apparently  prejudicial  to  no  one,  but  seem  to  be  benefit 
ctal  rattier  than  otherwise  to  all  interested,  operate  to  dis- 
charge  a  lien.  We  may  well  ask,  shall  any  thing  short  of 
title  partioularity  of  the  Statute  regulations  acquire  it  ? 

But  if  the  Court  should  be  of  opinion  that  after  the  deed 
to  defendant,  plaintiff  might  proceed  to  perfect  his  lien  by 
causing  the  substantial  parts  of  the  writ  &c.  to  be  record- 
ed, another  question  arises,  whether  even  that  be  done. 
Indeed  whatever  record  was  made,  was  from  the  copy  lodg- 
ed at  said  town  Clerk's  office  by  virtue  of  the  act  of  1797, 
and  not  otherwise.  The  wording  of  thje  act  of  1 823  is 
"the  officer  shall  cause  the  substantial  parts  of  the  writ, '' 
naming  those  parts,  '^  togetlier  with  his  return  thereon  en- 
dorsed to  be  recorded  " — and  necessarily  this  being  apart 
of  the  service  it  is  incumbent  on  him  to  set  fortli  that  fact 
in  his  return. 

If  he  has  simply  left  a  copy,  has  he  caused  the  record* 
ing  to  be  done  in  the  contemplation  of  the  law  ?  Can  he 
in  truth,  if  he  has  done  no  more,  certify  that  he  has  ?  And 
if  he  does  so  make  his  return  is  it  not  false  ?  Most  assur- 
edly it  is  for  the  law  of  1797,  required  the  copy  to  be  left, 
and  the  recording  is  over  and  above. 

As  it  regards  a  record  from  a  copy  of  a  writ,  the  Court 
in  the  case  of  Stevens  vs.  Brown,  3  Vt.  Rep.  420,  decid- 
ed that  the  record  of  a  copy  of  a  dee(},  is  no  record  in  con- 
templation of  law, — if  so,  wherein  do  the  cases  differ.  In 
f\iheT  case  when  spread  upon  the  record,  it  js  a  copy  of  a 
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Cawwu,   copy.    Nor  is  it  like  an  execution^  for  the  law  of  1823,  to 

183S.  '     which   we  refer  applies  exclasively   to  Mesne  Process ; 

Hnatiortoa    whereas  the  law  contemplated  by  the   Court  in  Orleans 

CobUit  mnd  ^^Wty  relative  to  the  record  of  an  execution  applied  sole- 

Miatr  ^  Mia«  ]y  to  eXCCUtioUS. 

The  defendant  purchased,  knowing  that  there  was  no 
record  of  said  writ,  and  officers  return,  in  the  town  Clerk's 
office  of  Burke,  and  gave  a  full  and  valuable  consideration 
for  the  premises  ;  believing  that  the  dealings  between  the 
pdaintifif  and  Daliibee,  would  be  adjusted,  as  it  was  under- 
stood he  had  both  the  terms  and  means  of  settling  with 
piaintiflT's  Attorney,  so  that  there  could  be  neither  legaj 
nor  moral  claim  upon  the  defendant  in  jthis  transaction. 
But  on  the  other  hand  the  defendant  has  both  these  to  entiv 
Jtle  him  to  recover. 

The  opinion  of  the  Court  was  delivered  by  WiUiams  J^ 
The  plaintiff  claims  title  by  the  levy  of  an  execution  in  his 
fiLTor,  against  one  Samuel  Daliibee,  and  the  defendants 
title  is  a  deed  from  Daliibee  dated  13  February,  1828.-^ 
The  attachment  on  which  the  judgment  in  favor  of  the- 
plaintiff  was  rendered  on  which  the  execution  issued  was 
served  prior  to  the  date  of  the  deed.  The  question  is, 
whether  that  attachment  was  served,  so  as  to  create  any 
lien  on  the  land  in  question;  and  this  depends  on  the  con-^ 
struction  of  the  law  regulating  attachment ;  more  particu-^ 
larly  the  Statute  passed  in  J  823,  in  relation  to  attaching 
real  estate.  The  doings  of  the  officer  in  serving  the  writ 
of  attachment  as  well  as  the  knowledge  that  the  defendant 
had  of  the  proceedings,  appear  from  the  case  as  allowed  by 
the  Judges  who  sat  at  the  trial. 

Previous  to  passing  the  Statute  of  1823,  nothing  mare 
was  required  of  the  officer  serving  a  writ  of  attachment,  to 
create  a  lien  on  the  estate  than  to  leave  a  copy  of  the  writ 
with  a  description  of  the  land  attached  with  the  town  Clerk 
and  with  the  defendant  in  the  writ.  There  was  no  taking 
possession  as  there  is  when  personal  properly  is  attached — 
tearing  the  copy  with  the  town  Clerk,  was  the  attachment 
which  created  the  lien,  and  what  gave  notice  to  all  of 
the  incumbrance  thereby  created. 

ThiF  act  is  unrepealed,  and  the  same  ceremony  must  still 
b^  performed  in  attaching  real  estate. 
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But  from  some  incoaveniences  flUflfbred,  possibly  those  ^^m^*^* 
suggested  in  the  argoment,  as  that  tbe'copy  frequently  was       isn.  * 
lost  (though  it  was  the  daty  of  the  town  Clerk  to  keep  it,)  H„iiB^o«. 
Uie  Statute  of  1823,  was  passed.     The  object  of  this  Stat-p^^^JJ,^^^ 
ute  was  more  effectually,  to  give  notice  of  the  ineumbpaffi<:e  »»««r  i»* 
created  by  the  attachment,  and  more  effectually  to  preserve 
the  evidence  of  the  same.     The  officer  was   required   to 
cause  to  be  recorded  in  the  to^^n  Clerk's  office,  in  a  book 
to  be  kept  for  that  purpose,  the  subistantial  p^rt  of  the 
writ  and  the  ofltcer's  retumf  thereon.    This   Statute  was 
directory  to  the  officer ;  prescribed   no  consequences  as 
attaching  to  his  neglect  in  this  particular,  and  tvitbout  his 
doing   it,  so  far  the  parties  are  conewned,  the  service 
would  be  good  to  hold  them  to  appear ;  and  to  give  juris- 
diction to  the  Court  over  them. 

It  is  obvious  that  the  oflSeer  cannot  control  the  town 
Clerk  ;  he  has  neither  the  physical  nor  the  fegal  power  to 
compel  him  to  procure  a  book  to  be  kept  for  (be  purpose, 
ikor  to  record  what  is  requisite,  at  any  time  that  he  may 
wish.  The  Clerk  might  be'  engaged,  and  it  might  be  8cv«> 
eral  days  before  he  would  be  able  in  the  risguTar  course  of 
his  business  to  make  the  necessary  record.  It  is  therefore 
safficient  for  the  officer  to  do  as  he  did  in  this  case  ;  leave 
a  true  and  attested  copy  with  the  town  Clerk,  and  direct 
him  to  record  the  substantial  part  of  the  writ  as  pointed 
eat  by  the  Statute,  and  pay  him  his  fee  therefore.  As  the 
original  is  not  to  be  recorded,  but  only  the  substance  of 
die  same,  and  as  the  copy  is  to  be  authenticated  by  the 
certificate  of  the  officer,  the  Clerk  may  safely  record  what 
is  necessary  to  be  done  from  that  copy,  and  it  would  be 
fiable  to  none  of  the  objections  which  are  raised  against 
recording  from  a  copy  unauthenticated  by  the  certificate  of 
any  one  who  is  authorised  to  certify  the  same. 

It  may  then  be  enquired  what  is  to  be  the  efiect,  if  the 
town  Clerk  neglects  his  duty  in  this  particular.  Since  the 
Statute  of  1823,  the  record  of  these  attachments  are  to  bo 
made  in  a  book  kept  for  the  purpose.  To  this  book  per- 
sons are  to  resort,  who  wish  to  obtain  information  whether 
any  land  has  been  attached,  and  if  a  creditor  or  person  de- 
sireous  of  purchasing  finds  no  such  record  on  enquiry,  he 
may  safely  attach  or  purchase,  unless  be  has  other  notice 
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^^jloreS^^'   that  an  attachment  has  been  made.     Under  the  former  lavf 

^^^^'        he  was  compelled  to  take  notice  of  an  attachment  when  a 

HoaUBftoa    ^^PX  ^^^  ^^^^^  1^^^*     But  under  this  Statute  he  has  no  con- 

Cobieigh,  and  "^'uctive  notice,  unless  the  substance  is  recordied — but  he 

Miner  «t.  sam«  m^y  still  be  affected  by  actual  notice  of  an  attachment. 

Inasmuch,  however,  as  the  attachment  is  valid  when  the 
officer  has  left  the  copy  and  given  the  necessary  direction, 
although  the  substance  is  not  recorded — as  between  the 
parties  to  the  suit,  and  as  the  object  of  the  latter  Statute 
is  solely  for  notice  and  to  perpetuate  the  evidence  thereof, 
ft  purchaser  or  attaching  creditor  who  has  actual  notice  of 
any  such  prior  attachment,  must  be  postponed  and  take 
the  estate  on  the  lien  subject  to  the  first  attachnlent. 

Having  this  view  of  the  nature  of  an  attachment,  and  the 
service  thereof,  and  the  object  of  the  Statute  ;  as  it  is  found 
that  the  defendcuit  had  notice  of  the  attachment  of  the 
plaintiff,  being  informed  thereof  by  the  town  Clerk,  and  hav- 
ing seen  the  copy  of  the  attachment  and  the  filing  thereof 
in-  the  town  Clerk's  office,  previous  to  taking  his  deed,  and 
as  there  is  no  other  objection  to  the  attachment  or  service 
thereof,   the  title  of  the  defendant  iis  subsequent  to  that  of 

the  plaintiff,  and  the  plaintiff  must  recover! 

In  the  case  o{  Miner  vs.  the  same  defendant,  the  tillte  on 

both  sides  is  similar  to  the  one  which  we  have  been  con* 

sidering,  except  there  is  a  trifling  omission  in  the  copy  left 

with  the  town  Clerk  on  comparing  it  with  the  original. 
With  respect  to  this,  the  general  rufe  is,  that  if  the  copy 

is  so  wholly  defective  that  the  original',  if  like  it,  would  be 
altogether  void,  and  could  not  be  made  good'  by  amend- 
ment— it  is  no  notice  of  a  regular  attachm<?nt.  Those  who 
are  to  be  effected  by  it  mky  consider  the  original  as  simU 
lar  to  the  copy,  and  need  not  enquire  any  further,  but  may^ 
treat  it  as  void.  This  was  decided  in  the  case  of  Herring' 
vs.  Harmon  in  Orleans  County  March  Term  1832,  In  the 
present  case  the  variance  was  trifling  and  immatcfiat,  and 
the  original  writ,  if  like  the  copy,  would  not  have  been  li^ 
able  to  any  serious  objection.  A  lien  was  therefbre  crea- 
ted in  favor  of  this  plaintiff  also  by  the  attachment  and  the 
result  will  be  ihe  same  in  both  cases: 

The  judgment  of  the  County  Court* iri  Both  cases  must  be 
affirmed. — Judge  Royce  dissenting' — 
Messrs.  Fletcher  ^  Matiocks^  for  Plaintiff. 
Messrs.  Cahoon  fy  PaddQck^  for  Defendant. 
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Jabies  Scott  vs.  Russell  Stewart. 

Thtl  Mj  CMB<|r  CtmH  hM  jariiOielioB  OT^r  a  motiDa  or  petition  <o  0«t — 
■side  a  jadgcment,  rendered  by  default  before  each  Court,  notwithttandiif 
the  Uie  etatnte,  canyiof  petitiODs  for  new  iriah  to  the  Supreme  Coirt't. 

This  WM  a  petiUoQ  to  set  aside  a  judgracDt  obtained  by 
default,  through  some  mistake,  as  the  petitioner  contends^ 
and  to  lay  tlie  cause  open  for  a  trial.  The  judgment  wav 
rvodered  in  the  County  Court,  and  this  petition  was  pre- 
sented to  the  same  Court,  at  a  subsequent  term,  with  t 
regular  citation  to,  and  service  upon,  the  opposite  party. 
The  petitionee  filed  a  motion  to  dismiss  the  petition  on 
the  ground,  that  the  County  Court  has  no  jurisdiction  of 
such  a  petition  ;  but  that  the  Supremo  Court  has  exclu- 
sive jurisdiction,  by  virtue  of  the  17th  Sec.  of  the  Statute 
of  1835.  The  Coonty  Coart  overruled  this  motion  to  dis- 
miss, and  proceeded  to  examine  the  merits,  and  did  set 
Mde  the  judgment  and  open  the  cause  for  a  new  trial. — 
The  petttionee  filed  his  exception  to  this  decision,  up<m 
which  the  cause  came  to  this  Court  for  a  rehearixig 
upon  that  question  of  jurisdiction. 

The  Counsel  for  the  petitionee  have  now  contended  be-' 
fare  this  Court, 

1st.  That  County  Courts  have  not  original  jurisdictions 
of  jtetittons  for  a  new  trial ;  tt  being  given  exclusively  to  the 
Supreme  Court  by  a  statute  of  1825,  page  6,  sec.  17. 

2d.  The  facts  set  forth  \n  the  petition  do  not  disclose 
soflSctent  reasons  for  granting  a  new  trial.  County  oj  Es- 
sex rs.  Berry,  S  Vt.  Rep.  161.  The  Court  in  that  case 
adopted  the  language  of  Gross,  J.,  Murriott  vs.  Hampton^ 
7  D.  &  E.  265  and  say,  "  It  would  tend  to  encouragt  the  great- 
est  fiegKgenee,  if  we  vfere  to  open  the  door  to  parties,  to  try  their 
conies  again,  lee&nse  they  were  not  properly  prepared  the  first 
fime.^  And  m  Bateman  vs.  WHloe,  1  Sch.  &  Lef.  Lord 
Re^sfdMe*  said  "  A  biFl  for  a  new  triaF  was  watched  by 
equity  with  extrenje  jealo«sy ;  and  it  must  see  that  injus- 
Uee  has  been  done,  not  merely  through  tJie  inattention  of 
pairtU&J^ 

^gumeni  for  petitioner. — The  only  question  in  this  case 
is,  had  the  County  Court  jurisdiction^  And  the  defendant, 
to  take  away  the  jurisdiction  of  the  County  Court,  relies 

a 


SI 


I^JtAirtUir, 

JcMtkiry, 
1833. 
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^f^a^'*    on  the  17th  section  of  <he  act  of  1825 :  where  it  is  enacted 

1S33.        <(  That  all  petitions  for  new  trials,  in  causes  tried  before  any 

Scott       County  Court,  shall  be  presented  to,  and  determined  by, 

S(«wtrt.     ^®  Supreme  Court  in  the  same  County,  where  such  cause 

shall  have  been  tried." 

This  act  was  not  intended  to  abridge  generally  the 
common  law  right  of  the  County  Courts,  confirmed  by 
statute,  to  grant  new  trials ;  but  to  extend  the  jurisdiction 
of  the  Supreme  Court  to  causes  tried  in  the  County  Court ; 
leaving  the  general  jurisdicticm  of  the  County  Court  to  set 
aside  their  judgements,  rendered  through  inadvertence,  or 
when  there  was  a  want  of  proper  notice,  unimpaired.  2 
Sellon  357,  Compiled  Stat.  88,  3  Black.  Com.  387,  1  Sel- 
lon  482,  374. 

The  petition  is  not  for  relieffrom  a  judgement  in  a  cause 
tried  in  the  County  Court;  but  from  a  judgement  rendered 
on  default,  through  mistake  and  surprise.  Trial  is  tho 
very  thing  sought  for  by  the  petitioner.  His  case  is  not 
therefore,  on  any  construction,  within  the  letter  or  spirit  of 
the  act  of  1825. 

Hutchinson,  C.  J. — We  might  dispose  of  this  question 
by  merely   observing,  that  the  County  Court  granted  the 
prayer  of  the  petitioner,  and   the  original  action  is  now 
pending  before  the  County  Court,  and  ought  not  to  have 
been  brought   before   this  Court,  till   wholly  disposed  of 
there ;  when  all  the  exceptions,  taken  to  the  decisions  of 
the  County  Court,  might  come  up  together.    But  we  are 
disposed  to  decide  the  question  of  jurisdiction,  which  has 
been  presented  and  argued. 
*         There  is  a  material  difference   between   trials  and  de- 
faults ;  and   there  are  appropriate  terms,  known  ^in   law, 
applicable  to  each.     A  motion  or  petition  for  a  new  trial 
tcchnicaliy  appertains  to  a  case,  that  has  been  tried  by  the 
jury,  or  at  least  a  trial  of  the  facts.     Perhaps  the  issue 
being  joined  to,  and  tried  by  the  Court,  under  our  statute, 
would  be  as  if  tried  by  the  jury,  in  this  respect.     A  mo- 
tion or  petition  to  set  aside  a  judgement,  or  set  aside  a 
default  is   applicable    to  the  many  cases,   that  happen, 
through  fraud,  accident,  or  mistake. 
Before  the  Statute  of  1825,  a  statute  provided  for  tho 


OF  THE  STATE  OF  VERMONT. 


69 


granting  of  new  trials  by  the  same  Coort,  that  rendered 
judgement,  either  on  motion  the  same  term,  or  on  petition 
at  a  subsequent  term.  Those  provisions  were  applied  in- 
discriminately to  judgements  rendered  on  trial,  or  by  de- 
fault. 

In  1825,  when  all  jury  trials  and  issues  of  fact  were  in 
future  confined  to  the  County  Courts,  the  Statute  cited, 
made  provision,  that  the  party  wishing  for  a  new  trial 
should  not  be  confined  to  a  hearing  before  that  Court, 
which  had  once  decided  ^against  him ;  but  might  and 
must  call  the  opposite  party  before  a  different  tribunal. — 
The  wording  of  the  17th  section  cited^  shows  this.  All  pe- 
titions for  new  trials  in  causes  tried  before  any  County 
Court,  shall  be  presented  to  the  Supreme  Court  drx.,  in 
the  same  County  where  such  action  shall  have  been  tried. 
The  language  of  this  statute  and  the  occasion  of  its  pass- 
ing, show  it  to  be  not  intended  for  those  cases,  where 
judgement  may  have  [been  rendered  by  a  County  Court  by 
default,  said  Court  then  knowing  nothing  about  those 
facts,  which  are  afterwards  urged  as  a  reason  for  setting 
aside  the  judgement. 

Cases  have  been  carried  before  the  Supreme  Court  like 
this,  and  heard  upon  the  merits,  and  the  judgements  set 
aside,  and  the  causes  sent  to  the  County  Court  for  a  trial 
upon  the  merits,  and  the  attention  of  this  Court  never  call- 
ed to  this  question  of  jurisdiction.  But  we  are  now  fully 
satisfied,  that  the  jurisdiction  of  such  petitions  belongs  to 
the  County  Courts,  and  their  judgment  upon  this  motion  to 
dismiss,  is  affirmed. 

//.  J?.  Hubbetty  for  petitionee. 

Shehkn,  Smalley  ^  Mams,  for  petitioner. 


FaANKLiir, 

Janmanit 
1S33. 

Scott 

Stewart 
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^jjmumu''  Daniel  Foster  rs.  Eli  N.  Johnson. 

I  rkttt,  where  fire  seretiei  ef  en  iotolreot  principtl  eoefeis  e  joiet  Judgmeni, 
end  exefiution  issaep,  end  four  ere  committed  to  prison,  mad  give  sepmrete 
W>Dds  to  the  keeper  of  the  jail,  end  then  procure  the  property  of  the  fifth  to 
be  fold  tQ  satisfy  the  ori^ioAl  ezecatioo.  He  has  his  action  against  each  one 
to  recover  a  fifth  part  of  the  amonnt  paid. 

That  in  the  abore  ease  one  of  the  foar,  fhns  committed  abd  liberated  on 
bondtf  is  a  competent  witness  for  the  plaintiff  i^ainst  another*  who  is  defeft- 
danC. 

That  the  plaintiff  need  not  give  notice  and  make  demand  before  the  conoi,- 
nencement  of  hn  action,  when  the  defendant  caused  the  measures,  which 
Aoa^peiled  the  plaintiff  to  pay  the  money,  which  he  now  seeks  to  recover  back. 

Thitf  was  an  action  of  assumpsit,  which  comes  up  from 
the  County  Court  by  a  bill  of  exceptions,  too  prolix  to  be 
published.     The  plaintiff  obtained  a  verdict,  and  the  de- 
fendant excepted  to  the  decisions  and  charge.     The  facis, 
in  substnncc,   were  these.     The   plaintiff  and  defendant 
and  three  others  signed  a  note,  as  sureties   for  one  Isaac 
N.  Foster,  to   the   Bank,  at   St.  Albans,   for  $250.     Said 
Isaac  N.  soon  became  wholly   insolvent,  and   the  debt 
rested   on    his  sureties   only.     They   ccmfessed    a  joint 
judgement  for  the  amount,   and  execution  issued.    The 
defendanl  and  the  other  three  were  committed  to  prison, 
and  gave  separate  bonds  to  the  jailor ;  and  then  procured 
the  Execution  to  be  levied  upon  the  personal  property  of 
the  plaintiff;  and  the  same  was  sold  at  auction  to  satisfy 
the  execution  and   the  Sheriff's   fees  for  the  levy.     Tho 
plaintiff  brought  this  action  against  the  defendant  to  re- 
cover, and  did  recover,  one  fifth  part  of  the  amount,  inclu- 
ding said  levying  fees.     It  further  appears,  that   the  pris- 
on bonds  were   retained  by  the  counsel   for  the  Bank,  for 
no  other  purpose  but  as  security  for  tho  commitment  fees, 
therein  charged.     On  tho   trial,  Samuel  H.  Barlow,  who 
had  given  one  of  those    prison  bonds,  was  produced  as  a 
witness  for  the  plaintiff,  and  was  objected  to  on  the  ground 
of  interest,  but  was  admitted. 

There  was  no  proof  of  any  particular  notice  from  the 
plaintiff  to  the  defendant,  or  special  demand  by  the  plain- 
tiff, before  the  commencement  of  the  action. 

The  defendant  contended,  and  requested  the  Court  to 
charge,  that,  without  proof  of  a  more  direct  notice  to  the 
defendant,  or  a  demand  made  upon  him  for  contribution. 
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he  action  was  boI  supported ;  and  also,  that  the  plaintiff  ^Jj^^*' 
A'as  not  entitled  to   recover  for   any  part  of  the  oiEcers       i^^s. 
fees   on  said  execution.     But  the  Court  refused  so  to      j^^^J^J 
charge,  and  instructed   the  jury,  that  if  they  found  from     j^iSioi. 
the   evidence,  the  foregoing   facts,  (reciting  them)  they 
would  find  for  the  plaintiff  to  recover  an  aliquot  portion, 
according  to  the  number  of  sureties,  that  is  one  fifth  paK 
of  the  whole  sum  paid  by  the  plaintiff,  including  said  fees 
paid  by  him. 

< 

Argument  for  tlu  defendant, — 1st.  When  there  are  mofe 
than  two  sureties,  an  action  at  law  cannot  be  sustained  by 
one  surety,  who  has  paid  a  part  of  the  whole  of  the  debt 
against  his  co-surety,  to  compel  a  contribution.  In  such 
a  case  the  only  remedy  is  in  Chancery.  Collins  vs.  Pros- 
jer,  16  C.  L.R.J  4G. 

2nd.  At  all  events  this  action  cannot  be  sustained  with- 
out proof  of  notice  to  the  defendant  of  payment  by  the 
plaintiff  to  the  creditor,  and  a  demand  upon  the  defendant 
for  a  contribution.  * 

Common  report  is  not  sufGcient  notice  to  the  defendant. 
Saund.  P.  &  E.  2  vol.  160 ;  2  Saund.  R.  G2  a. 

3rd.  As  the  defendant  was  alone  liable  to  the  creditor 
for  the  committing  fees  in  the  execution  against  him,  the 
instruction  of  the  Court  to  the  jury,  that  the  plaintiff  was 
entitled  to  recover  of  the  defendant  one  fifth  of  the  offi- 
cers fees  paid  by  him,  was  incorrect. 

Argument  for  the  plaintiff. — 1st.  It  is  contended,  that  the 
verdict  in  this  case  has  placed  beyond  doubt  the  facts,  that 
Isaac  N.  Foster  is  insolvent,  that  the  note  in  question  was 
executed  for  the  sole  benefit  of  Isaac  N.  Foster  and  that 
the  other  signers  were  co-sureties  with  the  plaintiff. 

2nd.  It  is  difiicult  to  see  in  what  way  Barlows  interest 
would  be  affected  in  this  suit.  He  would  be  neither  a 
gainer  or  loser  by  the  event.  All  the  plaintiff  claimed  of 
the  defendant  was  one  fifth  part  of  the  amount  of  the  note, 
and  one  fifth  of  the  officers  fees  on  the  execution.  The 
defendant,  Johnson,  could  not  call  on  Barlow  for  any  part 
of  this  sum,  if  they  were  co-sureties.  Hence  Barlow  must 
pay  one  fifth  part,  and  Johnson  one  fifth ;  and  in  tliis  case, 
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rsAjrKLiir,    if  fifirlows  interest  was  to  be  questioned,  he  was  swearing 

18S8.  '     against  it;  therefore  there  can  be  no  objection  to  Barlow 

Foiitiir      as  a  witness,  if  called  by  the  plaintiflf.     Leavenworth  vs. 

johMon      ^^P^'  6  Pick.  R.  419;    1  Strange,  35,  Lockart  vs.    Gra- 

ham.  ' 

3rd.  It  is  contended,  that  it  was  not  necessary  that  Fos- 
ter should  notify  Johnson  of  the  payment  of  the  money. — 
Foster  and  Johnson  were  co-sureties  on  the  note.  John- 
son was  bound  to  pay  one  fifth  part  of  the  note.  This 
was  his  debt.  The  plaintiff's  paying  the  whole  sum,  did 
not  create  the  debt ;  but  t<hc  fifth  part,  that  the  plaintiff 
did  pay  had  become  the  debt  of  Johnson,  and,  upon  the 
payment  of  the  money  by  the  plaintiff,  the  law  raised  an 
assumpsit  in  the  defendant  to  the  plaintiff,  as  having  been 
psnd  by  the  latter  for  his  the  defendants  use,  and  at  his 
implied  request.  The  doctrine  as  established  in  the  books 
is,  that  a  legal  obligation  is  suffrciciit  ground  of  an  implied 
promise.  Wherever  there  is  a  promise,  then  most  clearly 
it  is  not  necessary  to  allcdge,  and  prove  notice.  Laws 
^  Plead  3G5;  17  Mass.  Rep.  4G4,  Bachddcr  vs.  FUk;  I 
East.  Rep.  217,  Birldtj  vs.  Prcsgrove ;  Covvper  Rep.  290. 

4th.  If  the  defendants  promise  be  made  to  depend  on  the 
performance  of  any  particular  act  to  be  performed  by  the 
plaint'ff  toa  third  person,  it  is  not  necessary  to  aver,  or 
prove,  notice  to  the  defendant  of  the  performance  of  such 
act,  for  he  is  bound  to  take  notice  of  it  at  his  peril.  Laws 
Plead.  17S;  do.  ISO  &  1. 

5th.  This  was  a  compulsory  payment ;  and  when  the 
plaintiff  in  consequence  of  the  default  of  the  defendant, 
has  been  compelled  to  pay  money  which  the  defendant 
ought  to  have  paid,  the  defendant's  consent  is  implied, 
and  consequently  no  notice  is  necessary.  Stark.  Ev.  102, 
Exallv.  Partridge,  5,  T.  R.  300. 

Cth.  Where  it  is  necessary,  that  notice  should  be  prov- 
ed it  is  necessary,  lint  it  should  be  alledged.  But  the  au- 
thorities arc  clear,  that,  indebitatus  assumpsit  will  lie  for 
contributioji.  No  notice  is  ever  alledged  in  indebitatus 
assumpsit,  it  is  not  necessary  to  prove  notice.  Swifts 
Dig.  698,  Com.  Dig.  Pleading  C.  74;  17  Mass.  Rep.  464. 

7th.  The  case  shows,  that  the  defendant  had   notice  of 
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the  payment  of  the  money.    The  defendant  contends,  that    *'»a»jei.ii», 
there  must  be  proof  of  a  personal  demand.     That  was  not       i«>33. 
necessary.     All  the  law  required  was,  that  Foster  should      Vimtn 
not  make  Johnson  his  debtor  without  his  knowledge  and 
consent.     In  this  case,  Johnson  not  only  had  knowledge 
of  the  payment  after  the  money  was  paid,  but  he   ordered 
the  officer  to  seize,  post,  and  sell,  the  property  of  the  plain- 
tiff,  on   the  execution.     This   alone  must  certainly  have 
been  sufficient  notice  to  the   defendant.     16  Mass.  Rep. 
5,  Cooper  vs.  Mowryy  16  Do.  161. 

8th.  It  is  contended,  that  the  plaintiff  can  recover  one 
fifth  part  of  the  ofHcers  fees  on  the  execution  of  the  defen* 
dant,  being  the  reasonable  expenses  incurred,  and  much 
more  so  when  he  has  been  compelled  to  pay  this  sum  l^ 
the  act  of  the  defendant.  17  Mass.  Rep.  169,  Hayden  vs. 
Cobot;  2  Stark.  Ev.  100. 

Hutchinson,  C.  J.  The  Bill  of  exceptions,  in  this  case» 
presents,  among  other  things,  the  ordinary  case  of  a  surety 
paying  money  for  an  insolvent  principal,  and  calling  upon 
a  co-surety  to  contribute  his  proportion  of  the  money  paid. 
But  the  defendant's  counsel  contend,  that,  there  being 
more  than  two  sureties,  one  has  no  remedy  at  law  against 
another,  but  must  resort  to  chancery.  The  case  cited 
from  the  16th  of  Com.  law  reports,  to  support  this  propo* 
sition,  yields  it  no  support.  That  was  the  case  of  a  sever- 
al bond,  and  not  joint,  nor  joint  and  several.  And  the 
point  decided  was,  that  the  breaking  off  the  seal  of  one 
obligor,  did  not  discharge  the  others. 

The  reason  why  one  of  three  or  more  partners  must 
seek  an  accounting  in  Chancery,  docs  not  exist  here.  In 
that  case,  nothing  can  be  more  uncertain  than  the  sum  to 
which  each  is  entitled,  until  the  accounts  are  adjusted. — 
Hcure  the  sum  is  as  easily  ascertained  as  in  any  common 
action  of  assumpsit.  Indeed,  it  is  a  mere  matter  of  com- 
putation.  We  have  no  doubt  but  that  the  action  is  well 
sustained  by  the  facts  stated  in  the  exceptions.  But  an 
objection  is  raised  to  the  competency  of  the  witness  by 
whom  these  facts  were  proved.  The  witness.  Barlow,  was 
one  of  the  co-sureties  who  had  given  his  separate  bond  to 
the  jailor.     We  ar<3  unable  to  discover  how  his  interest  is. 
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y«^™*.  effected  by  any  decision  of  this  cause  in  favor  of  either  par- 
!«»«•       ty.     The  witness  is  liable  for  his  fifth  part,  at  all  events. — 
J!it*^»      ^^  *^  defendant  is  liable  for  nothing  more  than  his  fifth 
;|^     part.     The  verdict  is  for  nothing  more,  excepting  what  is 
to  be  noticed  about  the   officers   fees.    If  the   plaintiff's 
recovering  would  relieve  the  witness  from  any  portion  of 
the  liability,  that  would  create  an  interest ;  but  the  coun- 
sel have  pointed  out  no  way,  in  which   any  such  effect 
would  be  produced.     Another  point  relates  to  the  plain- 
tiff's having  recovered  one  fifth  part  of  the  Sheriff's  fees 
which  the  plaintiff  in  part  paid,  by  sale  of  his  property  on 
execution.     It  is  said  the  other  debtors  are   liable  for  the 
fees  of  their  commitment,  and  ought  not  to  share  the  ex- 
pense of  the  sale  of  the  plaintiff's  property.     That  part  of 
the  fees  sometimes  termed  dollarage,  or  a  percentage  up- 
on the  amount  of  the  execution,  forms  a  joint  debt  against 
all  the  debtors ;  and  probably,  the   officers  would  not  be 
entitled  to  charge  this  twice  on  the  same  execution.     But 
as  the  debt  is  not  paid  by  a  commitment,  the  key  fees  of 
the  jailor  cannot  bo  a  proper   charge   against  those   not 
committed,  unless  immediate   payment   followed,  which 
prevented  further  pursuit  of  those  who  were  not  commit- 
ted.    The  fees  paid  by  the  plaintiff  in  this  case,   one  fifth 
of  which  is  included  in  the  verdict,  discharged  all  the  debt- 
ors in  the  execution  from  liability  to  have  the   same  cost 
ever  arise  against  them  on  the  same  execution.     It  is  fair 
to  consider  this  payment  of  fees,  like  the  payment  of  the 
judgement  described  in  the  execution,  as  made  for  the  ben- 
efit of  the  whole.     More   especially  is  it  fair  in  this  case, 
as  the  other  debtors,  after  suffering  themselves  to  be  conv- 
mitted,  procured  this  proceeding  against  the  plaintiff  on 
the  same  execution,  as  a  mode  of  relief  to  themselves. 

The  objection,  which  remains  to  be  considered  relates 
to  the  want  of  notice.  And  the  case  shows,  that  the  plain- 
tiff produced  no  evidence  of  his  having  called  upon  the 
defendant,  and  told  him  of  this  payment  of  the  csecution, 
and  demanded  a  contribution.  But  he  did  produce  evi- 
dence, that  the  four  who  were  committed,  were  united  in- 
procuring  this  payment  from  the  plaintiff  by  compulsory 
measures.  It  would  be  little  loss  than  mockery  for  the 
plaintiff  to  have  gone  to  the  defendant,  and  given  him  no- 
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tice  of  what  he  had  himself  been  doing.  Notice  never 
need  be  given,  or  proved,  of  that  which  is  equally  in  the 
knowledge  of  of  both  parties. 

The  judgment  of  the  County  Court  is  aflirmed. 

Smalley  fy  Adams^  for  the  defendant. 

Broxon  4'  Sheldon,  for  the  plaintiff. 
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Benjamin  IlATUAWAt  vs.  Ezekiel  O.  Goodrich. 

Tha  distiaotido  b^tweOD  tbb  retnrn  of  a  Sheriff  on  a  writ*  which  he  lerrej'* 
ftnd  the  retarn  of  a  collector  of  taxet  on  bis  rate-bill  or  warrant :  The  rettt(a 
of  tii«  Sberitfis  an  official  act,  done  under  the  oath  of  his  ofSce,  and  deserres  — i 
eredit;  b«t  the  r«ldrn  of  the  collector  is  not  an  official  act,  inasmndh  as  the 
law  doee  not  require  him  to  make  a  return  on  his  rate-bill,  or  warrant. 

The  collector  of  taxes,  who  is  sued  as  a  trespasser  for  making  distress,  maj 
plead  speciallyi  and  give  in  evidence  bis  rate-bill,  and  warrant,  and  adrer- 
tieemeet  of  the  distress  for  salo  ;  and  what  these  do  not  prove  he  may  show 
bj  parol  evidence. 

yBoi  thW  Collector* t  certifteates  shovdng  the  seizure,  and  sale  of  the  distress 
for  taxes,  are  not  legal  evidence /or  the  Collector, 

This  was  an  action  of  trespass  for  taking,  and   carrying 
away  a  Desk.     Plea  the  general  Issue   with  notice,  as  by  * 
the  declaration  and  pleadings  referred  to.     The .  issue  be- 
ing joined,  w|isput  to  the  Court  for  trial  by  agreement. 

It  was  admitted  that  tha  plaintiff  Qwned  the  Desk  m 
question  ;  and  that  the  defendant  took  the  same  as  charg- 
ed in  the  declaration.  It  was  also  admitted  that  at  the 
lime  of  said  taking,  and  for  several  years  previpus  thereto, 
the  defendant  was,  and  had  been  constable  of  and  collec- 
tor of  taxes  in  and  for  the  town  of  Swanton. 

.  The  defendant,  then  gave  in  evidence  sundry  tax  war- 
rants to  him.  directed,  for  the  collection  of  State  taxes, 
and  other  taxes  against  the  i()habitants.of  said  town  for 
several  years  previous  to  the  year  1827,  accompanied  with 
rate  bills,  and  assessments,  by  which  it  appeared,  that  the 
plaintiff,  being  an  inhabitant  of  said  town,  was  assessed  for 
several  years,  and  certain  sums  affixed  to  his  name  in  tlie 
rate  bills  aforesaid.  The  defendant  proved  that  in  the 
year  1825,  or  the  beginning  of  182(3,  the  plaintiff  left  the 
State,  and  continued  absent  uqtil  some  tinie  after  the  ta- 
king of  the  desk  aforesaid.  The  defendant  then  offered 
m  evidence  a  certificate  signed  by  him  of  the  seizure  of  said 
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*]/ *  w"'*  ^^^^  upon  sundry  taxes,  or  tax  warrants,  against  the  plaiil-^ 
1833.  *  tiff,  dated  April  16,  1827;  also  another  cerrt^a/6  signed  by 
Ufttkftw*/  ^'^^  ^f  ^^^  ^^^^  ^'  ^^*^  desk  at  public  auction  to  James 
Qoodfieb  P^^^^y  ^^  beifig  the  highest  bidder,  for  $12,60,  at  Swanton 
on  the  12th  May,  1827;  also  the  advertisement  of  the  desk 
for  sale  signed  by  him;  and  dated  20th  April,  1827,  all 
which  are  referred  to,  as  part  of  the  case.  To  these  pa- 
pers the  plaintiff  made  several  objections,  whereupon,  the 
defendant  offered  to  accompany  the  same  with  parol  testi- 
mony, and  thereby  to  prove  the  seizure  of  said  desk  on  ther 
16th,  the  advertisement  of  it  on  the  20th  of  April,  and  the 
sale  of  it  on  the  12tli  May,  1827,  for  the  sum  of  $10,02, 
upon  the  warrants  aforesaid,  and  to  satisfy  taxes  against  the 
plaintiff,  to  that  amount.  This  evidence  being  objected 
to,  the  Court  excluded  the  same,  with  the  certificates  and 
advertisement  aforesaid. 

And  no  further  evidence  being  offered  the  Court  gave 
judgement  for  the  plaintiff.  And  to  the  several  decisions 
aforesaid,  the  defendant  excepts — exceptions  are  allowed, 
and  execution  is  staid,  and  the  case  ordered  to  the  Su- 
preme Court. 

The  opinion  of  tlie  Court  was  delivered  by 
Baylies,  J. — In  the  case  of  Gijfford  vs.  Woodgate^  II 
East.  299,  Ld.  Ellenborough  says  "  faith  is  to  be  given  to 
the  official  act  of  a  public  officer  like  the  Sheriff,  even 
where  third  persons  are  concerned."  The  law  makes  the 
Sheriff  a  certifying  officer  of  his  own  doings  upon  precepts, 
which  are  put  into  his  bands  for  service;  therefore  his  re- 
turn, as  Sheriff,  is  conclusive  evidence  against  himself,  and 
it  \^  prima  fade  evidence  of  the  facts  certified  against  third 
persons.     2  Phil.  Ev.  226  ;  9  John.  R.  96. 

But  where  an  officer  is  not  required  by  law  to  certify 
his  doings,  and  he  makes  a  certificate,  what  credit  is  to 
be  given  it  ?  This  question  seem^  to  be  answered  by  the 
decision  of  the  Supreme  Court,  in  the  case  of  Daoi;  vs. 
Clements^  2  N.  H.  390.  In  that  case,  the  plaintiff  brought 
action  of  trespass  against  defendant  for  taking  plaintiff's 
steers.  Defendant  pleaded  in  bar,  he  was  surveyor  of 
highways,  and  took  the  steers  as  a  distress  for  non  pay- 
ment of  higliway  taxes.     Plaintiff  replied,  that  the  defcn- 
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dant  of  his  own  wrong  &c.  took  the  steers,  with  a  concla- 
sion  to  the  country,  and  issue  was  joined.  On  trial  by 
miy,  it  appeared  in  evidence,  that  the  defendant  was  duly 
chosen  surveyor  of  highways  in  Alton  for  the  year  1816  and 
had  in  his  hands  for  collection  highway  taxes  against  the 
plaintiff,  and  a  warrant  to  collect  the  same ;  and  to  prove 
his  proceedings  in  distraining  the  steers  to  be  regular,  he 
{[ave  in  evidence  Am  teriifitd  return  of  his  doings  indorsed 
on  said  warranU 

Richardson,  J.  C.  in  giving  the  opinion  of  the  Court, 
saysy  "  the  other  question  to  be  settled  in  this  case  is, 
whether  the  surveyor's  return  of  his  doings  upon  the  war- 
rant, was  competent  evidence  to  be  offered  by  him  to  the 
jury  to  prove  the  facts  stated  in  the  return ;  and  we  are 
clearly  of  opinion,  that  it  was  not  competent  evidence. — 
His  warrant  was  not  returnable  process ;  the  statute  has 
made  it  the  duty  of  surveyors  of  highways  to  settle  ac- 
/Counts  and  pay  over  any  balance  in  their  hands  to  the  se- 
lect men  or  town  treasurer,  but  has  not  made  it  the  duty 
of  the  surveyor  to  make  any  return  of  his  doings  upon  his 
warrant.  Where  the  law  has  made  it  the  duty  of  n  public 
officer  to  make  a  return  of  his  doings,  and  has  made  bitn 
respoasiMe  for  the  truth  of  his  return,  a  return  may  be  ev- 
jdeuce ;  but  this  is  not  the  case.  The  return  of  the  sur- 
veyor in  tliis  case  is  no  better  evidence  for  him,  than  his 
own  confessions,  and  declarations  would  be,  and  was 
clearly  incompetent  evidence  to  be  offered  by  him  to  the 
jury." 

There  is  a  plain  distinction  between  the  return  of  a 
Sheriff,  made  on  a  returnable  process,  where  the  law  re- 
quires him  to  certify  his  doings,  under  his  official  signa- 
ture, and  the  return  of  a  surveyor  of  highways  made  on 
his  warrant  to  collect  highway  taxes,  which  is  not  a  re- 
turnable process,  and  by  law  the  surveyor  is  not  required 
to  indorse,  and  certify  his  doings  thereon  :  The  return  of 
the  Sheriff  is  an  official  act,  done  under  the  oath  of  his  of- 
fice, and  is  deserving  of  credit;  but  the  return  of  the  sur- 
veyor is  not  an  official  act,  and  was  not  done  under  the 
oath  of  his  office;  therefore  his  return  is  not  to  be  credited 
like  the  sheriff's. 

If  we  exariine  the  act  (Slade's  Ed.  iOO,)  entitled  "An 
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act  regulating  the  collection  and  payment  of  rates/'  we 
shall  find,  that  by  the  third  section,  the  collector  of  state 
taxes,  in  any  town,  is  to  receive  a  warrant  from  the  Trea- 
suscr  of  the  State,  commanding  him  to  levy  and  collect  the 
tax,  and  pay  the  same  into  the  treasury,  by  the  time  pre- 
scribed by  the  act  granting  the  same.  The  collector  i» 
also  to  receive  an  Assessment,  or  rate  bill  of  the  tax  to  be 
collected  from  the  selectmen  of  the  town. 

Then  the  collector  shall  immediately  give,  at  least  six 
days  notice,  to  each  inhabitant  or  resident  of  such  town,  who 

is  taxed  in  such  assessment  or  rate  bill,  the  sum  at  which 

.  *> . 

he  is  assessed,  and  of  the  time,  and  place  he  will  attend  to 
receive  such  rate  or  tax,  before  he  shall  make  any  distress 
thereof. 

And  upon  the  neglect,  or  refusal  of  any  person  to  pay 
his  rate  or  tax,  the  collector  is  empowered,  and  required  to 
distrain  the  goods  and  chattels  of  such  person. 

Then  by  the  4th  section,  the  collector  shall  keep  such 
^distress  four  days,  and  if  the  rate  or  tax,  with  costs  and 
charges,  be  not  paid  in  that  time,  the  distress  shall  be  post- 
ed for  sale,  for  the  space  of  six  days,  in  some  public  place 
within  the  town,  and  then  shall  be  sold  at  public  vendue 
^o  the  highest  bidcjer. 

By  the  9th  section,  the  collector  may  collect  a  tax,  in 
hi^ rate  bill,  in  another  town,  as  well  as  in  his  own;  and 
shall,  and  may  levy  and  collect  a  rate,  or  tax,  or  such  part 
thereof  as  shall  be  due,  at  any  time  after  the  expiration  of 
his  year,  as  well  as  before. 

By  the  12th  section  of  the  act,  when  aay  town  sh^ll 
gratit  a  tax,  as  empowered  by  law,  it  shall  be  the  duty  of 
the  selectmen  to  make  but  a  rate  bill  of  said  tax,  appor- 
tioned to  the  several  pcrsoris  of  whom  the  same  is  to  be 
collected,  ds  the  law  directs,  and  apply  to  some  justice  of 
the  peace  of  the  same  county,  for  a  warrant  to  collect  said 
tax,  wlio  is  hereby  required,  and  empowered  to  issue  such 
warrant,  to  the  collector  of  taxes  for  such  town.  Andsqch 
collector,  on  receipt  of  such  rate  bill,  and  warrant,  shall 
have  the  same  power,  in  all  things,  in  collecting  such  tax, 
as  is  before  in  this  act  given  to  constables,  in  the  collec- 
tion of  state  taxes. 
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It  does  not  appear,  that  the  collector  of  state,  or  town   FftAMcLnr. 
taxes,  is  required  to  make  return  of  his  doings  on  the  rate     '^TssS?* 
bill,  or  warrant  in  his  hands,  by  virtue  of  which  he   made" 


the  distress ;  nor  does  it  appear  that  such  rate  bill,  or  war-         ••• 


rant  is  a  returnable  process.     I  conclude,  that  the  collec- 
tor in  making  his  defence  in  this  suit,  has  a   right  to  give 
in  evidence  to  the  jury  the  original  rate  bills  and  warrants 
in  his  hands,  to   show  his  authority  to  distrain  the   plain- 
tiffs desk  to  satisfy  the  taxes  which  the  plaintiff  owed.     So 
if  the  defendant  had  in  his  possession  the   original  adver- 
tisement of  the  desk  for  sale,  he   might  give  this  in  evi- 
dence, it  being  an  official    paper;  tut  If  he  had  not  the 
advertisement  in  his  possession,  he   might  give  parol  evi- 
dence of  its   contents,  and  of  its  being  posted  as  the  law 
required.     8  Mass.  Rep.  111.    Whatever  facts  in  defence, 
the  defendant  failed  to  prove  by  said   rate  bills,  warrants 
and  advertisement,  he  might  prove  by  parol  evidence  :  h' 
might  prove  by  parol,  that  the  plaintiff  was  not  an  inhal' 
itant,  or  resident^  of  the  town,  as   an  excuse  for  the  defen- 
dant's, not  giving  the  plaintiff  notice  of  the  taxes  before  the 
distress  was  made  ;  also  might  prove  by  parol  that  \h  eve- 
ry respect,  the  Defendant  complied  with  the  law  in  taking, 
Iteeping,  posting  and  selling  said  distress.     But  I  appre- 
hend,  that  the   Defendant's  certificates,   by  him    signed, 
showing  the  seizure,   and  sale  of  the  Desk,  were  not  legal 
evidence  in  the  cause ;  because  the  law  had  not  made  the 
Defendant  a  certifying  officer  of  these  facts ;  and  the  De- 
fendant is  not  to  make  evidence  for  himself  by  certificates, 
which  are  not  official.    But  as  the  Defendant  offered  parol 
evidence,  as  well  as  the  certificates,  and  the  Court  exclud- 
ed the  whole,  the  judgment  of  the  County  Court  is  reversed 
and  a  new  trial  granted. 

Hunt  4"  Btardsley  for  plaintiff. 

Brown  fy  partner  fpr  defendant. 


Goodrich. 
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Fkasiliw,  R/ICHEL    MaCKS    VS.   JoSIAH    BrUSU,   Jr. 

January, 


1S33. 


«  II  is  not  m  qnestion  of  law ;  but  matter  of  fact  for  the  aoditor  to  find,  wheth- 
er 60  cents  per  week  agreed  upon  between  A.  and  B.  as  the  wages  of  Jk.  for 
eleven  weeks  work,  was  by  agreement,  or  understanding  of  the  parties,  to  bo 
the  price  of  othor  labor  done  by  A.  for  B.  eight  months  afterwards. 

This  Court  will  alwayit  presame  the  auditor  did  his  duty,  unless  the  contrary 
appear. 

The  act  relating  to  actions  of  aeeouot  has  been  construed  to  require  the  au- 
ditor to  state  In  his  report,  what  items  of  account  ho  allowed,  and  what  items 
he  disallowed  ;  but  he  need  not  state  the  ground,  or  reason  of  allowing,  or  dis- 
allowing any  item,  unless  specially  requested. 

If  the  auditor  be  rt-questpd  to  report  the  ground,  or  reason  of  his  allowing, 
<^  dis»ilnwing  an  item  of  ttccount,  and  he  refuse  to'do  it,  this  may  be  set  forth 
in  exceptions  to  bis  report,  and  proved  by  affidavits :  All  which  would  (end 
to  show  partiality,  nufainiess,  or  corruption  in  the  auditor,  and  deserve  tb# 
eonsideratioo  of  the  Court 

This  was  an  action  on  Book  Account,  and  judgement  to 
account  was  rendered,  and  an  Auditor  was  appointed,  who 
reported  generally  that  the  plaintiff  recover  the  sum  of 
$3,38  cents  to  balance  book  accounts — and  also  reported 
specially  concerning  the  case.  Defendant  filed  exception^ 
to  the  report,  which  was  accepted,  and  judgement  render- 
ed thereon  by  the  County  Court;  to  which  judgement  the 
defendant  excepted,  and  the  case  is  brought  to  this  Court 
for  a  further  hearing,  and  correction  of  errors,  if  any  there 
be. 

Batlies,  J.  pronounced  the  opinion  of  tlie  Court.  I  shall 
notice  so  much  of  the  special  report  of  the  auditor, 
as  will  raise  the  points  which  were  litigated  by  the  parties 
before  this  Court.  I'he  auditor  reported,  "  That  as  to  the 
first  item  in  the  plaintiff's  account  for  91  weeks  work, 
commencing  15th  July  and  ending  first  of  October  1820, 
charged  at  76  cents  a  week,  $8,  25,  it  appeared  in  evidence, 
and  was  proved  to  the  auditor,  that  previous  to  the  15th 
July  1826,  the  plaintiff  agreed  with  the  defendant  to  labor 
for  him  at  the  price  of  fifty  cents  per  week,  $6,50.  "  As  to 
the  second  item  charged  in  the  plaintiff's  account ;  viz. 
"  To  labor  at  83  cents  per  week  commencing  June  5, 1827, 
and  ending  last  of  March,  1828,  $35,87. 

The  auditor  finds  that  the  defendant  agreed  with  the 
plaintiff  to  labor  for  him,  but  made  no  contract  with  the 
plaintiff  as  to  the  price  or  time  of  service."    "Tjiede- 
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fendant  conteDded  that  the  coDtract  made  before  the  first    I'fAKKLirf, 

January, 

Wofk  was  done  would  operate  to  fix  the  price  for  the  labor       i*>33. 
charged  in  the  second  item  of  the  plaintiff's  account ;  but      m^^ 
the   auditor  decided  that  the   contract  for  50  cents  per       u^\ 
week  related  only  to  the  eleven  weeks  of  work,  and  that 
the  plaintiff   was   entitled   to   recover    what   the     labor 
charged  in  the  second  item  of  the  account  was  reasonably 
worthy  and  allowed  the  plaintiff  for  42  weeks  at  83  cents 
per  week,  making  $34,86." 

The  auditor  after  stating  what  items  he  allowed,  says 
^  All  the  other  items  in  the  defendants  account  are  dis- 
allowed." 

The  defendant  assigns  his  reasons  in  writing  for  except- 
ing to  the  above  as  follows:  The  auditor  finds  but  one 
contract  respecting  the  price  of  the  plaintiff's  labor  was 
ever  made  between  the  plaintiff  and  defendant,  and  that 
was  previous  to  the  commencement  of  the  plaintiff's  servi- 
ces in  1826.  The  defendant  insists  inasmuch  as  the  au- 
ditor found  that  no  subsequent  contract  was  made  between 

the  parties,  he  ought  to  have  decided,  that  the  services 
leActered  by  the  plaintiff  subsequent  to  the  above  period, 
as  it  respects  the  price,  were  to  be  governed  by  the  fir^t 
<;ontract ;  but  the  auditor  decided  that  the  plaintif!  was 
entitled  to  receive  what  the  services  were  reasonably 
worth.  For  the  above,  and  other  reasons  appearing  on 
the  face  of^the  report,  the  defendant  excepts." 

Should  the  price  of  50  cents  per  week,  agreed  on  for 
eleven  weeks  work  performed  between  the  15th  July,  and 
Ist  of  October  1826,  be  the  price  for  work  performed  be- 
tween June  5,  1827,  and  last  of  March,  1828  ?  Here  were 
eight  months  after  the  first  work  was  done,  before  the  last 
was  begun.  I  know  of  no  principle  of  law,  which  requir- 
ed the  auditor  to  say,  the  50  cents  per  week,  agreed  on 
tor  the  eleven  weeks  work,  should  be  the  plaintiff's  wages 
per  week  for  his  last  services.  If  there  was  any  agreement, 
or  understanding  of  the  parties  to  that  effect,  it  was  a  mat- 
ter of  fact  for  tlie  auditor  to  find;  but  by  his  finding,  he 
negates  every  idea  of  such  agreement  or  understanding  : 
He  says  expressly,  the  contract  for  50  cents  per  week  re- 
UUedottly  i0  the  tieven  locelcs  work^  Now  the  Court  would 
not  sof  that  the  auditor  has  found  this  fact,  where  it  did 
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j^MTv*  ^^^  ^y^\^^ ;  especially  where  there  is  nothing  in  the  report, 
1633.       which  tends  to  lead  the  Court  to  such  a  conclusion. 


Macks 
Brush. 


The  defendant  also  insists  that  the  auditor  erred  in  re- 
porting  ''  All  the  other  items  in  the  defendant's  account 
are  disallowed,"  without  stating  upon  what  grounds  he 
disallowed  them. 

This  Court  will  always  presume  that  the  auditor  did  hi^ 
duty,  unless  the  contrary  appear  lipon  the  face  of  the  re- 
port, or  in  some  other  way.  The  Act  relating  to  actions 
of  account  says  "  where  the  auditor  or  auditors  shall  hjive 
adjusted  the  account,  or  accounts,  and  returned  the  same 
into  court ;  judgment  shall  thereupon  be  rendered"  dLc. 
This  act  has  been  construed  by  our  courts  to  require  the 
auditor,  to  state  particularly  what  items  he  allowed  ;  but 
no  decision  has  gone  so  far  as  to  require  the  auditor  to 
state  the  ground^  or  reason  for  allowing,  or  disallowing 
any  item  of  charge.  In  this  case  the  auditor  complied 
with  the  act;  that  is,  he  reported  what  particular  items  of 
defendants  account  be  allowed  and  disallowed.  If  the 
defendant  wished  the  auditor  to  state  the  ground  or  rea- 
son for  allowing  or  disallowing  any  particular  item  of 
charge,  the  defendant  might  request  the  auditor  to  report 
the  ground,  or  reason  for  such  allowance,  or  disallowance  ; 
and  if  the  auditor  refused  or  neglected  to  doit,  the  defen- 
dant might  set  forth  such  request,  and  refusal  in ,  his  excep- 
tions to  the  report,  and  prove  the  same  by  affidavits.  If 
there  had  been  snch  request  and  refusal  in  this  case,  it 
would  tend  to  show  partiality,  unfairness,  or  corruption  in 
the  auditor,  and  deserve  the  consideration  of  the  County 
Court,  to  decide,  whether  his  report  ought  not  to  be  set 
aside.  But  the  auditor  was  never  requested  to  repoft  the 
ground,  or  reason  for  disallowing  any  item  of  the  defen- 
dant's account ;  therefore  no  partiality,  unfairness,  o^  cor- 
ruption can  be  laid  to  his  charge.  Judgement  of  the 
County  Court  is  affirmed. 

Mdis  ^  Davis,  for  plaintiff, 
Hunt  fy  Beardsley,  for  defendant. 
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&i««iM6  &  BoouEy  «#.  AiiEXANDSB  Hatwabd,  Jb,  (III  Ecrof.)    '^'^"' 

1833. 
That  tbtt  omisfion  of  tn  ci  armii  In  an  action  of  trtipaii,  doet  not  Titiate  in  ■    ■ 

4Uf  vtato,  unlefi-aMt  by  a  tpocial  denamr. 

That  the  rcfa«al«f  the  Coiirt  to  receive  a  plea,  after  the  latt  cooiinnance, 
-or  6ie  taxiog  of  witoeiaes  trarel  and  attendance,  cannot  be  assigned  for  error* 
^urfeia  the  gronnds  of  deeuion  are  placed  npon  the  record  by  a  bill  of  ezoep- 

tiODf. 

Hutchinson  C.  J. 

This  is  a  writ  of  error,  bringing  up  the  record  of  an  ac- 
tion, commenced  by  said  Hayward  against   the  plaintiffs 
in  error,  and  originally  commenced  before  a  Justice  of  the 
Peace,  and  appealed  to  the  County   Court.     We   should 
mippose,  &om  the  papers  now  presented  to  us,  that   there 
was  much  warm  litigation  in  the  County  Court,  which  en- 
ded in  the  plaintifis  recovering  a  judgement.    To  reverse 
that  judgement  this  writ  of  error  is  brought.     In  nuUo  est 
trraium  is  pleaded.     The   arguments  of  counsel  are  too 
prolix  to  be  published.     The  lirst  error,  insisted   upon  is 
a  defect  in  the  declaration.    The  action  was  trespass  for 
taking  a  Chaise  and  harness :    and  the  defect  complain- 
ed of  as  error   is,  the  omission  of  the  word  force,  in^^the 
ttsual  expression,  with  force  and  arms.     There   exists,  in 
this  State,  neither  of  the  reasons,  which   ever  existed  in 
England  for  making  this  averment  in  a  civil  action  when 
first  introduced  in  England.     The  civil   action  was  also  a 
criminal  process;  and,  if  the  plaintiff  recovered  damages, 
a  fine  was  assessed  to   the  King.     Hence   the  vi  et  amis 
and  contra  pacem  were  apt  expressions,  in  reference  to  one 
part  of  the  judgement,  that  must  be  rendered  in  the  action, 
if  the  plaintiff  recovered  at  all.  When  the  Statute  5  W.  & 
Mary  C.  12,  abolished  this  fine,  it  created  a  substitute,  by 
requiring  the  plaintiff,  on  signing  judgement,  to  pay  a  fix* 
ed  sum,  which  he  recovered  back  in  his  judgement.     And 
the  Vi  et  armis  seems  as   necessary  to  secure   this  substi- 
tute, as  it  did  before  to   warrant  the  fine.     But,  by  the 
Statute  4  &  5,  Ann,  C.  16,  the  omission  of  vi  et  armis^  and 
tontra  pacem,  is  aided  except  on  special  demurrer.     See 
Goulds  pleadings,  p.  188-9, 

In  this  State,  there  never  has  been  a  fine  imposed  upon 
the  defendant,  nor  any  duty  collected  of  the  plaintiff,  in 
an  action  of  trespass,  any  more  than  in   an  action  of  80- 

wmMit }  and  there  never  has  been  any  reason  for  inserting 
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^janum'    ^^*®  expressions  in  our  writs  of  trespass,  except  preserr-* 
1633.        ing  a  reverence  for  ancient   forms ;  and,  when  the  reason 


Hiegina  and  ^^^  ^  '^^  coascs,  the  law  itself  ceascs,  in  many  cases,  at 
M°*  least-  Moreover,  the  practice  under  some  very  ancient 
Hajirard.  English  Statutes  is  so  interwoven  with  the  common  law, 
it  has  come  down  almost  as  a  part  of  the  common  law, 
and  has  become  a  part  of  the  common  law  in  this  state. 
On  one  or  more  of  these  grounds,  the  insertion  of  the  vi 
€t  armisy  in  civil  actions  of  trespass,  has  long  since  lost  its 
seeming  importance,  unless  the  omission  is  met  by  a  spe- 
cial demurrer. 

Another  error  is  assigned  upon  the  taxation  of  costs  hy 
the  County  Court.  The  error  is,  that  witnesses  are  taxed 
whose  certificates  are  not  signed,  or  not  sworn  to.  If 
there  were  a  bill  of  exceptions  allowed  by  the  judges  of  the 
County  Court,  showing,  that  these  witnesses  were  taxed 
without  the  consent  of  the  opposite  party,  and  without 
any  other  evidence  than  these  defective  certificates,  the  re 
might  be  some  weight  in  this  error  thus  made  apparent  up- 
on the  record.  But  no  such  error  now  appears.  The 
statute  does  not  take  aWay  the  power  of  the  Court  to 
hear  evidence  concerning  costs,  viva  voce,  and  allow  the 
travel  and  attendance  of  witness  without  any  certificates 
in  writing.  And  the  record  must  show,  that  the  County 
Court  made  some  wrong  decision,  before  their  judgement 
will  be  reversed.  Every  presumption  is  in  favor  of  the 
correctness  of  their  judgement,  in  an  action  regularly  be- 
fore them,  till  the  contrary  appears. 

The  error,  relied  upon,  which  is  most  intimately  con- 
nected with  the  merits  of  the  controversy,  is,  the  refusal  of 
the  County  Court,  at  their  April  Term  in  1828,  to  receive 
a  plea  in  bar,  then  offered  by  the  plaintiff  in  error,  bring- 
ing in  as  they  contended,  a  defence,  which  had  arisen  af- 
ter the  last  continuance  of  the  cause  in  December,  1827. 
It  is  now  contended,  that  two  actions  were  pending  before 
said  Court,  at  their  December  adjourned  Term  in  1827,  in 
favor  of  the  same  original  plaintiff,  and  against  the  same 
original  defendants,  for  one  and  the  same  trespass ;  and, 
that  judgement  was  recovered  in  one  at  said  December 
Term,  and  the  other  continued — and  that  they  claimed  to 
plead  in  bar  to  said  continued  action,  at  said  April   Term« 
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the  said  recovery,  and  the  satisfaction  of  the  judgement,    ^J^"^'* 
and  that  this  plea  was  rejected  by  the  Court,  by  reason  of       issa. 
its  being  offered  out  of  season.     This  plea,  thus  offered,  is  Higginiand 
copied  into  the  writ  of  error,  as  if  it  made  a   part  of  the       ^pf.'** 
record.     So  is  a  long  bill  of  exceptions,  that  was  never  al-    H»yw«rd. 
lowed  by  the  judges  of  the  Court — and  neither  of  them 
ever  became  a  part  of  the  record,  so  as  that  error  could  bo 
assigned  upon  them.    The  Clerks  writing,  that  the  plea  was 
offered,  and  rejected  by  the  Court,  by  reason  of  its  com- 
ing too  late,  does  not  make  it  a  part  of  the  record.     The 
party,  that  would  raise  any  question   upon  this   refusal  of 
the  Court  to  admit  the  plea,  must  get  the  judges  to  allow 
and  sign  exceptions  to  this  refusal,  assigning  their  reasons 
for  such  refusal ;  and  thus  making  all  appear  of  record. 
Then  the  Court  of  Errors  could  see  whether,  considermg 
the  subject  matter  of  the  plea,  and  the  time  when,  and 
the  circumstances  under  which  the  plea  was  offered,  the 
party  had  a  right  then  to  interpose  such  new  defence.     If 
the  plaintiff  seek  a   remedy   by  writ  of  error,  they  must 
show  themselves  deprived  of  a  right,  not  merely  denied  a 
motion,  addressed  to  the  discretion  of  the  Court. 

It  is  easy  to  perceive  good  reasons,  which  might  exist, 
why  this  plea  should  have  been  rejected.  The  plea  it- 
self describes  a  judgement  that  does  not  necessarily  ap- 
pear to  be  for  the  same  cause  of  action.  It  contains  an 
averment,  that  it  is  for  the  same  cause.  But  it  is  accom- 
panied with  no  affidavit,  as  the  English  rules  require.  If  it 
was  offered,  under  these  circumstances,  just  as  the  action 
was  called  up  for  trial  at  the  April  Term  of  1828,  the  Court 
did  right  to  reject  it. 

Again,  the  judgement  was  rendered  at  December  ad- 
journed term,  1827.  As  soon  as  it  became  a  complete 
judgement,  it  was  ready  to  be  used  as  a  bar  to  the  other 
suit,  and  this  before  satisfaction  of  the  same.  It  is  not  ea- 
sy to  see,  why  the  plea  in  bar  of  such  a  recovery  might  not 
have  been  plead  during  said  December  Term,  and  before 
this  last  continuance  of  this  suit,  to  said  April  Term.  If 
the  Court  saw  this  to  be  so,  there  was  not  a  right  to  have 
the  plea  received,  and  no  good  reason  why  it  should  be 
received,  if  not  offered  till  said  April  Term. 
A  defendant  has  as  good  a  right  to  present  a  defence  . 
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'Ia^"*'    ^^^^^  arises  after  the  action  is  peiKlingf  and  even  after 

1633.  '     plea  pleaded,  as  if  it  existed  before.     But  he  must  pro^ 

linint  and  s®"^  either  the  one   or  the   other  in   seascm,  according  to 

SosQo       ihe  rules  of  the  Court,  where  there   are  rules,  that  apply. 

Biyward.     j^nd  according  to  rules  of  fair  practice,  where  no  particu* 

lar  rule   applies  he  must  not  be  permitted,  as  a  matter 

of  right,  to  plead  so  late  as  necessarily  to  push-  the  actioof 

over  to  another  term,  and   plead  such  matters  only  as  baf 

has  known  for  weeks  and  months. 

We  discover  no  error  in  this  record,  and  the  judgement 
of  the  County  Court  is  affirmed,  with  additional  damaged 
and  costs. 

Read  fy  Beardsley,  for  plaintiff  in  Error. 
Smith  fy  Royce,  for  defendant  in  Error. 


Jantu  nif 
1833. 


William  H.  Wilkins  vs.  John  H.  BtrBTON. 

Tbftt  a  letter,  written  by  the  plaiatiff  to  A.  G.  making  propotitiom-  eridenC- 
ly  relating  to  transaetioos  of  B.  C.  there  being  no  luch  penoii  known  a» 
A:  C.  is  admiMible  to  the  Jury  ai  evidence  againit  the  plaintiff^  of  favti  ther»- 
in  recited. 

That  a  deed,  conveying  all  the  grentor's  right  to  certain  premiteti  aeqnired 
by  the  levy  of  certain  ezecotioni,  conveys  no  more,  than  the  grantor acqaired 
by  such  levy. 

That,  if  sneh  levy  be  for  an  undivided  half,  possettoii  ^taken  nirder  mob  dked' 
or  levy  will  be  considered,  jprima  facU  as  possession  of  half  only,  aad  thaitibr' 
the  benefit  of  the  other  owners. 

That  one  tenant  in  common  cannot  maintain  trespass  quareclautumjregit 
against  his  co-tenant  in  common,  while  such  tenancy  continues. 

That  there  may  be  a  tenancy  in  common  of  an  inchoate  asireU  as  of  ao  ab- 
solute title 

This  was  an  action  of  trespass  quare  datuum  fregii^  tried- 
in  the  County  Court  upon  the  general  issue,  and  brought 
up  to  this  Court  upon  a  very  long  Bill  of  exceptions,  ma- 
ny parts  in  which  will  be  sufficiently  understood  by  the 
argument  of  counsel  and  the  opinion  of  the  Court)  without 
a  particular  recital  here.  The  plaintiff  relied  upon  prov- 
ing about  twelve  or  thirteen  years  possession  in  himself  of 
the  premises^  upon  which  the  defendant  entered^  and' up- 
on proving  the  entry  of  the  defendant  at  a  pair  of  bars 
from  the  road,  with  timber  for  a  barn,  and  erecting  a^  bam 
there.  And  such  proof  he  furnished.  The  defendant  re- 
lied upon  showing  himself  entitled  as  tenant  in  common 
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with  the  plaintiff.     For  this  purpose  he  introdacedl  the  re>-     j 
cords  of  sundry  judgements,  esecutions,  and  levies  of  the       mos. 
same,  in  fiiTor  of  several  creditors  of  one  Nathcmiel  Burton,     wiiUinr 
who  formerly  owned  the  farm,  which  took  the  whole  fann,     bwWo. 
eack  creditor  levying  upon   an  undivided  portion  of  the 
whole  (ami.    These  were   objected  to  as  irregulai!,  and 
they  were  admitted  to  be  irregular  to  convey  title,  but  weie 
Admitted  in  evidence  to  be  followed  with  proof,  that  the 
plaintiff  and  defendant  both  held  under  them,  and  were 
thus  tenants  in  common.    Two  of  these  judgements  dec. 
were  in  favor  of  Tappan  and  Sewall,  and  one  was  in  fkvor 
of  Ebenezer  Wiswall.     The   defendant  produced  a  deed 
from  Wiswall  to  himself  dated  July  2d.  1830^  which  the 
pfadntiff  contended  was  void  by  reason  of  his  own  adverse 
possession.     And  he  produced  the   record  of  an  action  of 
account  still  pending  in  favor  of  said  Wiswall  against  the 
plaintiff,  with  evidence  of  the  plaintiff's  resisting  a  recover 
9y  in  said  suit.    The  defendant  then  produced  a  certified 
eopy  of  a  deed  from  Tappan  and  Sewall  to  one  Nehemiak 
W.  Kingman,  conveying  their  title  under  said  levies  tOr 
him ;  and,  also,  produced  a  letter  from  the  plaintiff  direct- 
ed to  Joseph  Wisundl^    tending  to   show,  that  the  plaintiff 
held  under  Kingman,  or  under  Tappan  and  Sewall,   and. 
proposing  arrangement  about  a  division  of  their  common 
interest  in  the  premises ;  together  with  evidence  that  there 
was  no  person  of  the   name  of  Joseph  Wiswall,  that  ever 
had  any  connec€ion  with  these   transactions.    These  se- 
verair  matters  were  objected  to  by  the  plaintiff,  but  admit* 
tsd  by  the  Court.    There  was  a  verdict  for  the  defendant ;; 
andi  exceptions  were   taken  by  the  plaintiff  to  the  above 
deciuons,.  and  to  the  charge  to  the  Jury  upon  the  same. 

Argument  for  the  plaintiff. — 1st.  The  plaintiff  in  this 
case  contends,,  that,  having  shown  an  uninterrupted  pos- 
session of  the  premises  from  the  year  1818,  up  to  the  com- 
mencement of  this  action  1830,  he  can  maintain  an  action 
of  trespass  against  any  intruder,  except  the  rightful  owner. 

2dL  It  is  contended,  that  the  Court  erred  in  admitting  as 
evidence  to  the  Jury  the  files  and  record  of  a  suit,  judg- 
ment and  execution,  and  levy  in  favour  of  Ebenezer  Wis- 
wall against  Naihaniel  Burton,  and  also  in  favour  of  Tap- 
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^Jmmu^*    pan  and  Sewall  against  said  Burton,  in  as  much  as  the  ie- 
1833.        veral  levies  are  wholly  defective. 

WiikiDf  ^^*  1''^?  deed   from   Tappan  and   Sewall  ought  not  to 

Bamn.      ^ave  been  admitted  in  evidence  to  the  jury. 

1st.  Because  it  did  not  appear  at  the  trial,  that  King* 
man  had  any  knowledge  of  said  deed,  had  ever  received  it, 
or  caused  it  to  be  recorded;  and,  if  said  deed  was  execu- 
ted and  recorded  without  the  knowledge  or  consent  of 
Kingman  ;  it  could  have  no  effect  upon  the  legal  rights  of 
Kingman,  or  upon  the  rights  of  his  tenants. 

2d.  The  levy  of  Tappan  and  Sewall  being  void,  the  deed 
conveyed  nothing,  and  no  evidence  was  offered  tending  to 
prove,  that  Kingman  took  possession  of  the  premises  by 
virtue  of  said  deed,  or  even  claimed  title  through,  or  un* 
der,  said  Tappan  and  Sewall. 

4th.  The  Court  erred  in  admitting  a  writing  purporting 
to  be  a  letter  from  the  plaintiff  to  Joseph  Wiswall,  to  go 
as  evidence  to  the  jury. — 1st.  Because   the  defendant  did 
not  show  that  it  was  ever  directed  or  sent  to  Ebenezer  Wis- 
wall ;  and  no  evidence  was  offered  to  show  that  it  was  ever 
in  his  possession. — Evidence  of  this  sort  was  necessary  in- 
asmuch as  the  whole  appearance  of  the  original  (which  it 
is  the  duty  of  the  Court  to  inspect)  affords  no  presumption^ 
that  the  letter  was  ever  delivered  to,  or  received  by,  said 
Wiswall. — 2d.  The  letter  from   Wilkins  to  Wiswall  (sup- 
posing it  to   have  been  intended  for  Ebenezer  Wiswall) 
dated  February  lllh  1S24,  was  not   legal  evidence  to  re- 
but the  testimony  offered  by  the  plaintiff  to  show,  that,  in 
1830  when  Wiswall  deeded  to  the  defendant,  the  plaintiff 
held  adverse  ;  because  the  evidence  offered  by  the  plaintifT 
was  the  acts  and  declarations  of  the  plaintiff's  four'years 
subsequent  to  the  date  of  the  letter  in  question.     And,  if 
the  showing  of  the  plaintiff  legally  tended  to  prove,  that  he 
held  adverse  to  Wiswall  in  1830,  then  nothing  said  or  done 
by  the  plaintiff  from  four  years  previous  could   qualify  the 
character  of  the  acts  shown  on  his  part.     Suppose  that  in 
1824  the  plaintiff  admitted  the   right   of  Wiswall,  does  it 
follow,  that,  at  no  time  subsequent,  the  plaintiff  could  do 
and  say  that,  which  in  law  and  fact  would   amount  to  an 
ouster — a  refusal  by  one  tenant  in  common  to  admit  the 
other  to  enter  is  an  ouster.     If  one  tenant  forbids  entry 
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and  says  you  must  get  it  by  law  if  you  can — (this  is  an  ous-    ^^J^"*^* 
ter,— 1  Mass.  R.  228,  332  ;  Cowper,  2J9.— Now  in  1828  ;       ^833?' 
the  plaintiff  says  and  does  all  that  amounts  in  IsLw  to  an  ous-     vi'iikini 
ter  of  Wiswall.     It  is  asked  again  how  do  his  declaration^y     Bortoa* 
made  four  years  before,  qualify,  or  give  character  to,  that^ 
which  the  law  says  amounts  in  itself  to  an  ouster. 

The  propriety  of  admitting   this  in  evidence  cannot  be 
made  to  depend  upon  the   sufficiency  or  insufficiency  of 
the  showing  of  the  Plaintiff  as  to  his   holding  adverse  to 
Wiswall  when  he  deeded  to  Burton  the  defendant.     The 
Jury  were  to  decide  upon  the  sufficiency  of  the  evidence 
offered;  and,  if  they  have  found,  that  the  showing  of  the 
plaintiff  on  this  point,  independant  of  any  other  evidence, 
was  sufficient  to  show,  that  he  held  adverse — then,  surely, 
this  either  was   wholly   inadmissible  on  the   ground,  that 
although  Wilkins  might  at  a  former  period  have   admitted 
the  right  of  Wiswall,  not  knowing  but  his  levies  were  good 
and  valid  against  Burton,  still  he  was  at  liberty  at  any  time 
subsequent,  on  being  informed,  that  they  were  void,   to 
resist    the   claim   of   Wiswall  and   hold  adverse.      The 
plaintiff  was  not]  under  any  legal  necessity  of  showing, 
that  such  person  as  Joseph  W^iswall  existed  in  order  to  ez« 
elude  the  letter,  it  being  a  well  settled  principle,  that  eve* 
ry  writing  shall  be  construed  according  to  the  plain  com* 
men  import  of  the  words  thereof. 

The  Court  erred  in  deciding,  that  the  letter  was  intend* 
ed  for  Ebenezer  Wiswall  and  directed  to  Joseph  Wiswall 
by  mistake.  If  it  be  a  question  of  law  whether  a  letter  is 
written  or  directed  to  the  proper  individual,  then  no  doubt 
the  Court  are  the  proper  tribunal  to  decide  that  question. 
But,  if  it  be  matter  of  fact,  then  it  should  be  left  to  the 
Jury. 

The  plaintiff  contends,  that  the  Court  erred  in  charging 
the  Jury,  that  Wiswall  and  Tappan  and  Sewall  became> 
between  themselves,  tenants  in  common  by  means  of  their 
said  levies.  If  the  levies  were  so  far  good  as  to  divest  Na- 
thaniel Burton  of  the  property  embraced  in  said  levies, 
and,  consequently,  to  vest  the  title  in  Wiswall  and  Tap* 
pan  and  Sewall,  then  no  doubt  the  charge  of  the  Court 
in  this  particular  was  right 
But  if,  as  is  contended  by  the  plaintiff,  the  levies  were  to 


f». 
Button.^ 
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PsAiii[Lit«,   ^)}  intents  and  purposes  void,  so  that  nothing  passed  by 

1833:  '     virtue  of  them  from   Nathaniel  Burton  to  Wiswall  and 

wiikios     Tappan  and  SewaU,  then  it  cannot  be  true,  that  Wiswall 

and  Tappan  and   Sewall   became   tenants  in  commonyiff 

meoTis  of  their  lepies. 

Tenants  in  common  are  such  as  hold  by  several  and  dis- 
tinct titles,  but  by  unity  of  possession ,  1  Chitt.  Blackstonc, 
136;  3Bac.  Abr.  188.  Now,  to  suppose,  that  two  or  more 
persons  can  be  tenants  in  common  without  any  title  to  ihe 
land  or  thing  claimed^  is  a  proposition  absurd  on  the  face  of 
it ; — and  no  authority  can  be  found  to  support  such  pos* 
sessions,  9  John.  Rep.  270. 

And  if  said  levies  were  absolutely  void,  and  Tappan  and 
Sewall  and  Wiswall  went  jointly  into  the  possession  of  the 
premises,  (which  was  not  the  case)  they  could  not  have 
been  tenants  in  common  because  they  would  have  been 
'dissiezors;  and  dissiezors  cannot  sustain  that  relation  to 
«ach  other,  3  Bac.  Abr.  190,  202,  203;  Salk.  423.  From 
which  authorities  it  seems,  that  disseizors  may  be  joint  ten- 
ants, but  it  is  clear  that  they  cannot  be  tenants  in  com- 
mon.— But  in  this  case  the  defendant  does  not  claim,  that 
Wiswall  and  Tappan  and  Sewall  were  joint  tenants,  well 
knowing  that  there  never  was  that  unity  of  time,  title,  in- 
terest, and  possession,  which  is  indispensable  to  consCitut0 
a  joint  tenancy. 

6th.  The  Court  again  erred  in  charging  the  Jury,  that 
<<  the  legal  presumption  was  that,  if  the  plaintiff  entered 
«nd  heM  possession  under  the  title  acquired  by  Tappan 
mad  Sewall  through  their  levies  aforesaid,  be  also  took  and 
held  such  possession  for  the  benefit  of  Wiswall;  or  at 
least,  that  his  possession  was  not  intended  to  be  hostile 
and  adverse  to  the  right  of  Wiswall."  Now  on  the  sup- 
position, that  the  levies  were  good  and  valid,  there  is  no 
«uch  legal  presumption.  If,  as  the  Jury  have  found,  the 
plaintiff  entered  into  possession  under  the  title,  which 
Kingman  derived  from  Tappan  and  Sewall,  and  that  title 
purported,  as  it  did  on  the  face  of  it,  to  convey  all  the  in- 
terest in  the  land  described  in  said  deed,  there  the  law 
presumes,  that  the  plaintiff  entered  into  possession  as  sole 
owner  of  the  whole,  and  not  for  the  benefit  of  Wiswall  or 
any  other  person.     13|  John.  Rep.  406. 
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Sul  on  the  suppomtiooy  that  the  levies  are  void,  then,  fj^mum"* 
surely,  thejre  is  no  legal  presumption,  that  the  plaiotiflT      IW.  ' 
took  and  held  possession  for  the  benefit  of  WiswalL  wiVkim 

If  the  plaintiff  took  possession  without  title,  he  was  lia-     s^^b. 
ble  any  moment  to  be  sued  by  N-  Burton !  Burrows  114, 
Atkins  case. 

7.  Among  the  evidence  offered  by  the  plaintiff  to  show, 
that  be  held  adverse  to  Wiswall  in  1830,  was  a  writ  and 
the  proceedings  and  pleading  thereon  in  favor  of  Wiswall 
against  Wilkins^  which  writ  was  entered  at  the  County 
Court  in  April  1828 ;  in  which  Wiswall  declared  against 
Wilkins  in  an  action  of  account  alleging  that  Wilkins 
was  a  tenant  in  ccmimon  with  him  of  the  premises  whereon 
the  bam  has  since  been  erected.    Wilkins  plead,  that  he 
was  not  bis  Bailiff  and  receiver,  issue  had  been  joined  on 
said  plea,  and  two  trials  and  two  verdicts  of  Jury  in  Ifivor 
of  Wilkina  had  been  had,  before  the  deed  from  Wiswall  to 
Burton.    The  foregoing  is  the  evidence  which  the  Court 
charged  the  Jury  was  not  of  much  weight,  to  prove  that 
WiUuna  in  1830,  at  the  time  Wiswall  deeded  to  B^rton, 
wa»  resisting  the  title  of  Wiswall,  and  holding  adverse.— « 
B)r  the  ibregoing  evidence,  it  appears,  that  Wilkins  not  on* 
ly  denied  a  tenancy  in  common  with  Wiswall,  but  put  this 
denial  on  record ;  and  not  only  so  but  he  defended  sue* 
cessfoUy  against  the  only  ground,  on  which  Wiswall  reli* 
ed  for  arecovery  to  wit,  that  he  was  a  tenant  in  common. 
If  the  evidence  legally  tended  to  prove  the  fact,  that  Wil- 
kins was  holding  adverse  to  Wiswall,  then  the  Court  should 
have  left  it  for  the  Jury  to  weigh,  without  instructing  theto 
**  thai  it  woi  not  eatiiUd  to  much  weight.^* 

Jtrgtment  of  Defendants  Counsel. — ^The  levies  of  the  ex- 
ecution adverted  to,  although  defective  and  void,  as  a- 
gainat  jsfud  Burton,  were  properly  admitted  by  the  Court, 
to  show,  thj^t  whatever  interest  was  acquired  by  Burtons 
creditors,  under  the  levies  aforesaid,  was  a  common  inter- 
est. 

They  were  by  virtue  of  said  levies  constituted  tenants  in 
cQmmon  of  the  premises,  and,  as  between  themselves,  one 
cannot  insist  on  any  defects  in  the  levies  as  against  the 
other. — Wiswall  vs.  fFilkinsy  decided  Jan.  Term,   1831  in 

11 
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this  County;  Chip.  Rep.  369,   BtuXvs.  Whitney;  13  Masiv* 
^Rep.  629 ;   6  C<mi.  Rep.  166,  Lee  tt  al  vs.  Hinmmn. 

wiikint        The  point  once  established,  that  the  several  creditors  of 
BtitoB.     Nathaniel  Burton  are  to  be  regarded  as  tenants  in  com- 
mon of  the  land  in  question,  all  who  derive  title  through 
them  must  be  considered  as  sustaining  the   same  relation. 
3  Vt.  R.  281,  Brgoks  vs»  Chaplin  ;  16  John.  Rep.  179. 

Hence  it  follows,  that,  if  the  deed  from  Ebenezer  Wit- 
wall  to  defendant  is  a  valid  instrument,  (on  which  we  shall 
have  occasion  to  remark  hereafter)  and  the  title  of  the 
plaintiff  is  derived  from  Tappan  and  Sewall,  the  plaintiffa 
and  defendants  must  be  considered  tenants  in  common  of 
the  premises;  and  this  action  cannot  be  sustained. 

2d.  We  will  next  consider,  whether  the  deed  from  Wi*- 
wall  was  a  valid  instrument.  This  must  be  determined  by 
an  inspection  of  the  deed  itself^  and  the  facts  developed  at 
the  trial  of  the  issue. 

1st.  Our  ground  of  objection  to  this  deed,  takea  and  'wr 
sisted  on  at  the  trial,  was  the  pretended  adverse  poeaesaion 
of  the  plaintiff,  at  the  time  of  its  execution — and  the  plain- 
tiff was  permitted  to  introduce  evidence  for  the  purpose  of 
establishing  that  fact. — ^John.^^Rep.  102,  Jaiwin  vs.  J«y. 

Whether  the  plaintiff  was,  or  was  not  in  adverse  posaea- 
sion  of  the  premises,  was  a  queation  of  fact  for  the  jury  to 
find  under  the  charge  of  the  Court,  and  we  insist,  that  sub- 
ject was  property  submitted  to  the  Jury ;  for  the  Court  ex- 
pressly charged  them,  '*  that,  if  upon  the  whole  they  should 
**  find,  that,  at  the  date  of  said  deed,  the  plaintiff  was  in 
**  possession,  claiming  to  hold  the  share  or  portion  of  Wia- 
"  wall  adversely  to  him  and  denying  his  title  thereto,  then 
"  said  deed  to  the  defendant,  was  to  be  treated  as  void, 
"«nd  the  plaintiff  was  entitled  to  recover.  And  if  they  did 
**  not  find  such  adverse  possession  then  said  deed  to  take 
'^  effect  and  the  defendant  was  entitled  to  their  verdict'* 
upon  a  previous  supposition,  that  this  deed,  together  with 
the  other  evidence  in  the  case,  made  out  a  tenancy  in  com- 
mon between  the  plaintiff  and  defendant. '  Hence  we  in- 
sist, that  the  finding  by  jury,  settles  the  question,  that  the 
plaintiff  was  not  in  possession  of  the  premises,  claiming 
and  holding  the  same  adverse  to  the  title  of  Wiswall  at  the 
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Barton. 


line  tb«t  the  deed  was  executed ;  uolesB,  upon  anothe 
point  connected  with  this  subject,  the  Court  misdirected  HiSI^ 
(he  Jury.  Upon  that  point  the  Court  instructed  the  jury  wiMtuT 
'<  that  the  legal  presumption  was,  that,  if  the  plaintiff  en- 
^'teredand  held  possession,  under  the  title  acquired  by 
'*  Tappan  and  Sewall,  through  their  levies  aforesaid,  he  al- 
«'  so  took  and  held  such  possession  for  the  benefit  of  Wis- 
**  wall ;  or,  at  least,  his  possession  was  not  intended  to  be 
'^hostile  and  adverse  to  the  right  of  Wiswall."  When  a 
person,  being  tenant  in  common  with  others  of  a  piece  of 
land,  enters  into  possession,  we  understand  the  legal  in- 
tendment to  be,  that  he  holds  possession  as  well  for  his 
cotenantB  as  for  himself,  and  would  be  liable  to  his  co- 
lenants  for  their  proportion  of  the  rents  and  profits  without 
any  special  agreement  to  account  therefor,  and  that,  in 
order  to  rebut  that  presumption,  it  does  require,  in  the 
language  of  the  Judge  *'  strong  and  convincing  evidence,'* 
16  Mass.  Rep.  1,  Kng  vs.  Goodunn  ;  2  Blk.  Com.  150;  17 
Mass.   Rep.  283 ;  1  East.  568,  Peaceable  vs.  Read  et  al. 

But  again,  upon  this  part  of  the  case,  the'  plaintiff  pit^ 
tends,  that  the  Court  improperly  admitted  a  letter,  written 
by  the  plaintiff^  and  purporting  to  be  addressed  to  Joseph 
WiswaMf  which  the  defendant  offered  to  rebut  the  plain- 
iUPn  evidence  of  adverse  postessioa. 

Two  objections  have  been  made  by  the  plaintiff  to  this 
document.  1st.  That  it  was  irrelevant*  3d.  That  it  con- 
tained an  offer  of  compromise.  The  first  is  overthrown  by 
the  whole  tenor  of  the  letter,  for  it  was  competent  and 
highly  proper  for  the  defendant  to  introduce  evidence  to 
show  the  character  of  the  plaintiffs  possession.  And  the 
eecond  objection  cannot  prevail,  when  we  consider  the  a- 
mount  of  what  was  offered,  which  was  the  concessions  and 
acknowledgements  of  the  plaintiff,  aside  from  and  discon- 
nected with,  any  offers  of  compromise ;  and  the  hct,  that 
the  same  letter  contained  an  offer  of  compromise,  cannot 
interpose  to  shut  out  proper  and  material  evidence  incor- 
porated in  it. 

One  question  only,  upon  this  subject  remains.  Did  the 
Court  err  in  undertaking  to  decide  that  the  letter  in  ques- 
tion was  intended  for  Ebenezer  Wiswall  ?  This  point  it  be- 
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came  necessary  for  the  Court  to  settle^  and  whic'h  was 
properly  within  their  province  before  the  evidence  could 
*"  go  to  the  Jury,  and  they  pronounced  upon  it  from  sudi 
evidence  as  they  had  before  them  ;  and  whether  it  was,  or 
was  not,  sufficient  to  establish  that  point  in  the  opinion  of 
this  Court,  is  now  wholly  immaterial.  This  Court  willnot 
undertake  to  judge  over  the  heads  of  the  court  below  on 
that  subject. 

Sd.  Was  the  title  of  the  plaintiffderived  from  Tappan 
and  Sewall  ?  is  the  next  point  we  propose  to  consider — 
and  this  question  is  to  be  determined  by  the  admissibility 
in  evidence  of  the  deed  from  Tappan  and  Sewall  to  King- 
man ; — for  if,  by  virtue  of  that  deed,  a  tenancy  in  common 
was  created  between  Kingman  and  WiswaH^  the  phih* 
tiff  holding  under  Kingman's,  atid  Wiswall's  deed  to  de- 
fendant, would  constitute  the  plaintiff  and  defendant  -ten- 
ants in  common  of  the  premises  in  question.  The  princi- 
pal objections  to  this  deed,  on  which  the  plaintiff  relies  are 

first,  to  the  form  of  its  execution,  and  Secondly  that  it  was 
insolvent. 

1st.  The  deed  was  executed  in  the  State  of  New  York, 
and,  if  an  acknowledgement  was  taken  there,  it  is  to  be 
presumed,  that  it  was  taken  agreeably  to  the  laws  of  that 
state.  If  so,  it  is  admissible  in  evidence  in  our  Courts. 
1  Vt.  Rep.  336,  MidHAury  College  vs.  Cheney. 

Sd.  It  becomes  necessary  for  the  defendant,  to  intro- 
duce this  evidence  in  order  to  connect  the  chain  of  tille 
from  Tappan  and  Sewall  to  the  plaintiff,  and  to  make  out 
a  t^iancy  in  common,  between  plaintiff  and  defendant,  and 
this  clearly  shows^fsufliiciently  its  relevancy. 

If  this  deed,  then,  was  properly  admitted  in  evidence, 
the  question  of  Kingman  being  tenant  in  common  with 
Wiswall,  is  set  at  rest  by  the  finding  of  the  Jury ;  for  it 
must  have  been  solely  on  the  ground,  that  the  defiandant 
had  satisfactorily  shown  himself  tenant  in  common  with 
plaintiff  that  the  Jury  gave  their  verdict  in  his  favor. 

If  then,  as  the  jury  must  have  found  the  fact,  the  plain- 
tiff and  defendant  were  tenants  in  conmion  of  the  land  in 
question ;  they  have  each  an  equal  right  to  the  possessioin 
and,  the  one  cannot  sustain  an  action  against  another  for 
an  entry  into  the  premises  and  using  and  occupying  the 
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HxTTomnnoSf  C.  J. — Tbit  breaking  aad  entering  the 
plwntiff's  close,  as  proved  on  trial,  was  the  bringing  on 
timbers  and  erecting  a  barn  on  the  premises  in  possession 
of  the  plaintiff.  The  questions,  raised  on  the  Bill  of  ex- 
eepciens,  allovred  in  the  County  Court,  relate  to  the  ten- 
ancy in  common  of  the  pliiintiff  and  defendant.  There  is 
DO  intinntion,  that  the  defendants  acts  were  inconsistent 
with  this  tenancy  hn  common.  No  expressions  proved  or 
offered  to  be  proved,  tending  to  show,  that  he  would  wish 
to  exclode  the  plaintiff  from  any  part  of  the  premises.  It 
must  be  taken  as  an  entry  consistant  with  his  claim  of  ten- 
aney  in  cOnunon. 

The  levies  of  snndry  executions  were  ofierod  by  the 
defendant,  showing,  that  (Sundry  creditors  of  Nathaniel 
Sortoa  had  this  whole  Arm  set  off  to  them  as  tenants  in 
coflBmon;  and  this  to  be  followed  with  other  testimony 
bringing  down  such  tenancy  in  common  to  plaintiff  and 
defendant.  These  were  objected  to  but  admitted.  For 
various  seasons,  these  levies  are  too  defective  to  convey  ti- 
tle from  N.  Burton  to  said  creditors ;  but  they  were  cor- 
rectly admitted  to  show  the  character  of  tbe  possession  ta- 
ieen  ander  these  levies,  which  has  ptobably  grown  into  a 
p^fect  title.  For  it  does  not  appear  that  Nathaniel  Bur- 
ton or  any  other  creditors  have  ever  interfered  to  hold  a- 
gainst  these  levies.  These  levies  gave,  to-  each  creditor, 
a  seisin  of  on  undivided  interest  through  the  whole  farm ; 
mriiing  their  poesession  a  t^mncy  in :  eommon.  They 
m^^  be  tenants  in  common  of  an  inchoate  rig^t,  as  well 
as  one  tbat  is  perfect.  This  has  been  decided  in  a- suit 
before  this  Court,  heretofore,  wiiich  I  suppose  related  to 
these  aame  premises.  The  deed  from  Tappan  and  Sewall, 
two  of  these  creditors,  to  Kingman  was  correctlf- admitted. 
Thiedeed  dees  not,  as  was  contended  by  the  plaintiff 's 
counaelf  convey  the  whole  land,  bit  only  their  interest  in 
it.  This  deed  so  refers  to  the  levies  as  to  give  it  the  same 
operation  as  if  it^  in  terms,  conveyed  the  undivided  portion, 
deecribed  in  the  levy  to  them. 

The  letter  firvMn  the  plaint^  to  Joseph  WiswaU  was  cor- 
rectly admitted  as  evid^ice,  to  efaow,  that  the  pkantiff 
held  imder  Tappaa  aad  Sewall.  The  object  of  the  testi- 
mony was,  to  prove  the  feet  by  the  conoession  of  the  plain- 
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'SmS^'   tiff,    llie  fubjeet  matter  of  dra  letter  tenas  to  prove  dm 

1883.  '     flict.    There  appearing  to  be  no  such  person  ai  Joee|ih 

wiikiu     Wiswall,  and  the  actual  tituation  of  Ebeneaer  WiemUl 

BwtM/     ^^^  ^^  ^°^  ^^  the«e  levying  crediton,  calculated  to  ia-^ 

vite  f uch  a  letter,  the  jury  might  well  infer  that  Ebeneior 

Wiswall  was  the  person,  to  whom  the  letter  was  intended 

to  be  addressed,  and  the  word  Joseph  written  by  mistahe 

merely.     More  especially  is  this  the  case,  when  the  let* 

ter  is  produced  by  Ebeneser  Wiswall ;  or,  what  is  tfan 

same,  by  the  defendant,  to  make  out  his  title  under  said 

Ebenezer  Wiswall. 

But  the  plaintiff's  counsel  contend,  that  the  Cowt  dem«> 
ed,  that  this  letter  was  intended  for  Ebenezer  Wiswall, 
and  not  Joseph ;  and  did  not  leave  that  question  to  the  ju* 
ry.  We  do  not  so  understand  the  exceptions  upon  this 
point.  The  testimony  is  stated,  which  tends  to  show, 
that  Ebenezer  was  intended;  then  the  case  adds,  the 
Court  admitted  the  letter  on  the  ground,  that  it  was  in-* 
tended  for  Ebenezer  Wiswall,  and  wrongly  directed  by 
mistake.  Their  meaning  must  have  been,  that  there  was 
sufficient  testimony  of  that  fact  to  go  to  the  Jury  with  the 
letter.  Just  as  when  the  execution  of  a  note  is  disputtdt 
it  is  not  permitted  to  be  read  to  the  jury  till  the  Court 
have  heard  evidence  go  to  the  jury,  tending  to  prove  the 
execution.    Then  the  note  is  read. 

This  letter  being  admitted,  and  the  defendant,  having 
produced  a  deed  from  said  Ebenezar  to  himself,  dated  in 
the  year  1830,  showing  his  right  to  hold  as  tenant  in  com'-' 
mon  of  the  whole  premises,  the  plaintiff  offered  to  show, 
that  he  held  adverse  to  WiswalFs  title,  at  the  date  of  Wis- 
walPs  deed  to  the  defendant.  For  this  purpose  he  read  the 
record  of  an  action,  before  that  time  tried,  in  fiivor  of  said 
Wiswall  against  him  the  plaintiff,  charging  the  plaintiff  as 
Bailiff  and  receiver  to  said  Wiswall  ot  the  rents  and  prof- 
its of  the  lands  included  in  said  several  levies.  Wilkins 
had  plead,  that  he  was  never  Bailiff  and  receiver  and  issue 
was  joined,  and  two  verdicts  for  him,  (Wilkins,)  the  deiSui* 
dant,  in  that  action.  The  charge  of  the  Court  upon  this 
evidence  is  objected  to.  This  evidence  Wto  left  to  the 
jury,  for  them  to  weigh,  accompanied  with  the  observation 
from  the  Court,  that  it  was  of  very  little  weight  upon  the 
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prataoi  iflBoe.    It  is  objected  now«  in  arguoieat,  that  this  y*jg«y> 

WM  giTiag  an  opinion  upon  the  weight  of  evidence.     We       issa.  * 

do  not  practice  giving  our  opinion  to  the  jury  upon  the 

weight  of  evi<tence ;  nor  are  we  prepared  to  decide  such  a 

proceeding  to  be  error.    But  aureiy  it  cannot  be  error  in 

thie  caae,  where  the  obeervation  made  by  the  judge  was 

strictly  correct.    The  issue,  in  that  case,  was  not  formed 

upon  the  fact,  whether  Wiswall  and  Wilkins  were  tenants 

in  common ;  which  would  have  been  the  proper  fact  to  put 

in  issue,  if  the  action  was  brought  under  our  Statute,  and 

Wiswall  relied  upon  his^J^ancy  in  common  with  Wilkins, 

as  a  ground  of  recovery ;  but  the  issue  was  formed  upon 

the  fiewty  whether  the  said  Wilkias  was  Bailiff  and  receiver 

of  said  Wiswall.    This  might  have  been  decided  in  favor 

of  Wilkins  on  the  ground,  that  no  rent  and  profits  had 

been  received  \  or  for  want  of  some  contract  to  bind  him 

as  Bailiff  and  receiver  to  the  said  Wiswall.    This  was  so 

very  light  testimony  on  the  question  of  tenancy  in  com* 

mon,  or  of  adverse   possession,  raised  in  this  actioo,  it  is 

even  donbtful,  whether  it  was  admissible  at  all,  as  evi* 

deace  upon  such  issue.    That  being  an  action  as  Bailiff 

and  receiver,  it  must  be  tdcen  to  be  a  charge  that  the  de** 

fendant  was  so  by  appointment ;  and  the  question  of  (eiH 

aacy  in  common  could  not  legally  arise.     Will.  Rep.  S08| 

fVheeUr  vs.  Home, 

Reait  for  plaintiff. 

&mt  Sf  Beard$ley^  for  defendant. 


Ebenczer  Wiswall  vs.  William  H.  Wilkins. 

Whers  leTeral  erediton  esiead  their  czeeatioM  oftoh  vpott  mn  nndirUiv^ 
■wiMf  of  tlMir  d«btofi  1ftttd»  Ui*/  k««ofli»  UBftDtt»  ui  eooimon  thweof. 

VVkeraoa*  of  ••Ycntl  eotonftftls  U  ia  Um  o«eBpai»tyef  landii  he  ttaatba 
«oaaid«ra4  MfpotMMlof  not  oolj  for  bimtelf,  bot  for  Cho  otbera»  aUhoagh  tbero 
doofl  net  appaar  to  ba  ao^  eontract  or  agreamant  between  tbem. 

A  eoteaaat  io  pofsetfton,  not  deoying  the  right  of  other  cotenants  to  a  parti- 
cipatioa  ia  the  profite,  it  Itabla  to  ba  called  to  aceount  by  each,  tborafer. 

This  was  an  action  of  account  against  the  defendant  as 
Bailiff  and  Receiver  of  the  plaintiff  in  respect  to  the  issues 
and  profits  of  certain   lands  in  St.  Albans;  to  which  the 
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FBARniir,   defendant  pleaded  that  he  was  nerer  bailiff  and  receiret — 

id3i.        on  which  plea  issue  was  joined. 
lyjg^u         The  case  which  Ihe  plaintiff  ondertook  to  establish  was, 

WiHtiM.  ^^^^  ^y  ^^^  "^^y  ^^  ^^  execution  in  his  favor  against  one 
Nathaniel  Burton  made  in  1811,  he  acquired  a  title  to  an 
undivided  half  or  moiety  of  the  lands  mentioned  in  the 
plaintiff^s  Declaration ;  that  the  defendant  or  those  under 
whom  he  holds,  at  or  about  the  same  time  acquired  a  title 
to  the  other  half  or  moiety  of  said  lands,  by  other  levies 
of  executions  against  the  said  Burton ; — and  that  thd  de- 
fendant either  owning  said  last  half  or  moiety,  or  being 
tenant  of  the  same  under  the  owner  had  for  many  years 
enjoyed  and  occupied  the  whole  of  said  lands,  taking  all 
the  profits  thereof  to  himself. 

The  plaintiff  having  introduced  evidence  showing  a  ti- 
tle in  said  Burton  previous  to  the  levies  of  said  executions, 
offered  in  evidence  the  levy  of  the  execution  in  his  favor 
against  said  Burton,  made  on  the  9th  day  of  October,  l&l  1 . 
The  defendant  took  several  objections  to  said  levy.  1st. 
Thatit  did  not  appear  by  the  officers  return  that  he  made  any 
demand  of  payment  of  the  execution  of  the  judgment  debt- 
or, or  that  the  latter  neglected  or  refused  to  expose  goods 
and  chattels  to  satisfy  said  execution.  2d.  Because  an  undi- 
vided interest  in  each  of  said  lands  was  extended  and  set  off. 
3d.  That  the  appointment  of  appraisers  was  not  legally 
made — and  4th.  That  the  oath  to  the  appraisers  was  not 
legal  or  not  legally  administered — ^and  because  it  did  not 
appear  that  said  appraisers  were  resident  in  the  town  of 
St.  Albans — Whereupon  the  Court  decided  that  the  levy 
was  defective  and  did  not  pass  any  title  to  the  plaintiff. 

The  plaintiff  then  offered  to  show  the  title  and  possession 
of  the  defendant  to  the  other  half  of  said  lands  accordiog 
to  his  preliminary  statement  aforesaid,  originating  in  sun- 
dry levies  in  favor  of  Tappanand  Sewall,  and  other  credit- 
.j)Ta  of  Burton;  contending  that  upon  the  proof  of  such  ti- 
tle and  possession  the  defendant  should  be  legally  regard- 
ed as  a  tenant  in  common  with  the  plaintiff — it  not  being 
shown  that  Burton  had  ever  contested  the  title  of  the  plain- 
tiff. But  the  Court  decided  that  the  evidence  ofiered 
would  not  entitle  the  plaintiff  to  a  verdict,  unless  it  were 
also  proved  that  the  defendant  had  enjoyed  and  occupied 
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&e  moiety  claimed  by  the  plaintiff  by  contract  or  licenu  of  r*A»iLi», 
the  plaintiff  and  la  subjection  to  his  supposed  title — and      issi. 
BO  evidence  of  such  contractor  licence  being  offered,  the    wiiwlu"^ 
Court  directed  a  Terdict  for  the  defendant — which  was  re- 
turned accordingly  and  judgment  rendered  thereon.    To 
all  which  decisions  and  directions  of  the  Court  the  plaintiff 
accepted ;  and  the  case  now   comes  up  to  this  court  for 
consideration. 

D.  Read  for  ptaintiff, —  Jst.  The  plaintiff  contends  that 
\he  defendant  is  estopped  from  denying  the  title  of  the 
plaintiff,  as  they  both  derive  title  from  the  same  comrAon 
source.  1  Chip.  E.  36Q,  Sush  vs.  Whiting ;  2  Stark.  Evi. 
386,  387. 

Hence  the  levies  of  the  executions  although  they  might 
be  illegal  and  void  as  against  iBurton  should  have  been 
admitted  by  the  Court  to  show  a  tenancy  in  common  be- 
iween  the  parties.     9  John.  R.  174,  11  do.  461. 

2d.  When  undivided  moities  of  lands  are  set  off  on  ex- 
ecution to  different  creditors  they  are  legally  regarded  as 
tenants  in  common.     6  Con.  R.  165  ;  13  Mass.  R.  529. 

3d.  Tinder  the  third  section  of  the  act  relating  to  ac- 
tions of  account,  one  tenant  in  common  Can  charge  anoth- 
er '^  as  bailiff,  for  receiving  more  than  his  jtist  proportion 
of  any  estate  or  interest"  without  any  appointment^  contract 
or  tuxnce  to  that  effect.  Stat.  142 ;  Swift  Dig.  580,  do. 
581,  do.  582;  Co.  Lit.  172,  do.  200;  1  Chitty.  PI.  482-3. 
Willis  R.  208. 

J.  Smithy  for  defendant. — ^Defendant  contends  that  the 
levy  of  the  execution  in  favor  of  the  plaintiff  against  Na- 
thaniel Burton,  was  void,  and  properly  rejected  by  the 
County  Court  for  the  several  causes  mentioned  in  the  bill 
of  exceptions ;  also  the  levy  of  the  execution  in  favor  of 
said  Tappan  and  Sewall  against  said  Burton. 

The  plaintiff  having  failed  to  show,  either  a  legal  title 
to  the  moiety  of  land  described  in  his  declaration,  or  that 
the  defendant  enjoyed  or  occupied  the  same  by  contract, 
or  licence  from  the  plaintiff,  the  County  Court  did  right  in 
directing  the  Jury  to  return  a  verdict  for  the  defendant. 


90 


CASES  IN  THE  SUPREME  COURT 


1833. 


WitwftU 
Wilkint 


^janiSi^*  Paddock,  J. — In  this  case,  the  plaintiff,  Wisivall  cairsr 
on  the  defendant  to  render  an  account  for  the  rents  and 
profits  of  certain  lands  and  tenements,  of  which  the  Plain- 
tiff claims  to  be  a  joint  tenant  with  the  defendant. 

It  appears  that  in  1811,  the  plaintiff,  together  with  the 
defendant  and  others  under  whom  the  defendant  claimed 
to  hold,  levied  their  executions  on  the  houses  and  lands  of 
one  Burton  their  debtor ;  the  levies  were  all  made  by  the 
same  officer,  and  on  the  same  day,  who  returned  thai  he 
put  each  of  the  creditors  in  possession. 

The  levy  of  all  the  executions  appear  to  be  defective; 
and  had  Burton  resisted  the  right  thereby  acquired  by  his  . 
creditors,  there  cannot  be  a  doubt  but  the  levies  would  all 
have  been  declared  void.  But  from  his  silence,  it  is  to  be 
presumed  that  he  acquiesced  at  the  time,  and  has  ever 
since  been  content,  and  now  it  is  too  late  for  him,  to  dis- 
turb them,  for  the  title  has  become  perfect  in  his  creditors,, 
the  statute  of  limitation  having  run  in  their  favor. 

The  question  then  is,  whither  by  the  levy,  the  execution 
creditors  became  tenants  in  common ;  and  of  that,  there 
can  be  no  doubt,  as  each  execution  was  extended  upon  an 
undivided  portion  of  the  whole  lands  levied  upon,  they 
could  hold  in  no  other  manner ;  and  although  it  does  not 
appear  that  there  was  any  contract  entered  into  between 
the  plaintiff,  defendant  and  the  other  clainuints  that  the 
defendant  should  occupy  and  enjoy  the  premises,  yet  he 
must  be  regarded  as  possessing  not  only  for  himself  but  for 
his  co-tenants ;  nothing  appearing  from  the  case  that  he 
had  ever  ousted  them  of  their  possession,  by  setting  up  a 
title  in  himself  or  denying  their  right  to  possess,  or  a  par- 
ticipation in  the  rents  and  profits.  The  presumption  is, 
that  he  has  occupied  by  the  mutual  consent  of  all  concern- 
ed, and  is  liable  to  be  called  to  account  by  each  of  his  co- 
tenants.     Wood  fall's  Landlord  &  Ten.  89- 

This  being  the  view  which  the  Court  have  taken  of  the 
case,  the  judgment  of  the  Counjy  Court  must  be  reversed, 
and  a  new  trial  granted. 
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LuTUER  Darling  vs.  Caleb  F.  Hall,  ^^^f' 


A  charge  on  Book,  omitted  by  nittake  in  a  settUment  batween  the  parties 
tvaj  properly  bo  eaiHed  to  a  new  aeoottnt,  and  in  an  a4Jaatmeot  of  thtir  anb* 
-M^aoDt  doal  it  woold  bo  tbo  daty  of  the  aaditor  to  allow  it  if  just,  notwith- 
otaodiog  tl&o  aettlcmoBt. 

This  was  an  action  on  Book,  in  which  the  Auditors  re- 
ported a  small  balance  due  the  plaintiff.  The  defendant 
took  exception  to  the  report  in  the  County  Court,  but  that 
Court  overraled  the  -exception,  and  rendered  judgment 
on  tile  report.  Whereupon  the  defendant  took  exception 
to  their  decision,  and  brought  the  matter  before  this  Court, 

The  only  question,  worthy  of  notice  arose  out  of  a  charge 
in  the  plaintiffs  account,  dfa  quantity  of  corn,  which  the 
auditor  disallowed,  but  reported  with  respect  to  it,  that  it 
was  delivered  by  the  plaintiff  to  the  defendant,  but  prior 
to  a  settlement  of  all  book  accounts,  which  had  intervened 
between  the  delivery  and  the  subsequent  account,  to  re- 
cover which  the  action  is  brought.  They  also  found,  that 
the  com  had  never  been  accounted  for*  The  County  Court 
reversed  their  decision  with  respect  to  this  item,  and  al- 
lowed the  charge. 

Hunt  and  Beardskiffor  the  defendant,  insisted,  that  this 
chaise  could  not  be  recovered  in  an  action  on  book,  but 
Aat  tiie  party  was  driven  to  his  special  action  on  the  case. 
l%at,  although  the  charge  might  have  been  omitted  by 
mistake,  yet  a  recovery  in  this  form  of  action,  was  barred 
by  the  settlement.  They  cited  Kirby's  Rep.  1 27  j  2  Conn. 
Rep.  481. 

H.  E,  Huhbell,  contra,  contended,  that  a^party  is  not 
precluded  from  charging  on  book,  that  which  is  a  prop- 
er subject  of  book  charge,  notwithstanding  there  has  been  a 
settlement  on  book  between  the  parties  if  such  item  was 
omitted  in  the  settlement.  He  cited  Austin  vs.  Berry  etal 
3  Vt.  Rep.  68. 

Phelps,  J. — The  fact  that  a  settlement  had  intervened, 
subsequent  to  the  delivery  of  the  corn,  creates  a  presump- 
tion that  the  charge  has  been  accounted  for.  Yet  that 
presumption  may  be  rebutted,  and  it  seems  in  this  case  it 
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was  80.  There  is  nothing  certainly  in  the  nature  of  an 
adjustment  of  Book  Accounts,  which  operates  to  bar  a 
claim  not  brought  into  the  adjustment.  If  then  the  pre* 
sumption  of  fkct  is  removed,  the  claim  remains  unaffected, 
by  the  settlement;  and  if  the  party  have  any  remedy,  it  is 
difficult  to  conceive  why  he  is  not  entitled  to  that  which 
was  originally  the  appropriate  one. 

This  is  no  more  than  the  common  case  of  an  item  omit-* 
ted  in  posting,  which  is  very  properly  carried  to  a  new  ac-» 
count.  Where  the  account  continues  to  run  between  the 
parties,  as  in  this  case,  there  seems  to  be  no  reason  why  an 
omitted  item  may  not  be  adjusted  in  it.  Had  there  been  no 
further  account  between  the  parties,  the  case  might  per^ 
haps  be  different. 

The  case  of  Austin  v$.  Berry,  appears  to  us  in  point.— ^ 
The  agreement  in  that  case  originated  perhaps  in  a  sup- 
position, that  without  it,  the  settlement  would  bar  every 
remedy.  At  all  events  the  effect  of  that  agreement  would 
only  be  to  save  the  right  of  the  party,  without  reference  to 
the  remedy.  Aside  of  that  agreement  the  cases  are  par-» 
allel. 

The  danger  to  be  apprehended  from  relying  on  the  par- 
ty's own  oath,  is  no  greater  than  what  is  every  day  experi- 
enced, in  the  great  latitude  already  given  to  this  species  of 
testimony.  The  question  whether  it  shall  be  removed 
rests  with  the  Legislature,  but  under  the  existing  law,  th<i 
only  safeguard  is  in  the  caution  and  sagacity  of  triers. 

Judgment  affirmed^ 
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9osTOir  Tm  and  SrcRsorm  Fockdbt,  ««.  JcouTttAN    fbakkuit, 

SpOONEB.  18SS. 


That  tliere  is  bo  i Qch  pegja^n  reman  naiura  mmy  b«  pUa^in  abmtonABt*  TfP*  Foandrx 
ttd  the  tame  mmy  b«  pUaA&Dftr.  SpoMcr. 

The  rale  is  the  same  where  the  pleietiff  raes  es  m  corporation. 

la  saits  hj  a  eorporatioa  if  the  defeadaat  meaM  te  iatitt  ea  the  want  of  a 
•orporate  capacity  in  the  plaintiff  to  rae,  he  moit  do  it  by  plea  in  abatement 
or  bar. 

The  rale  that  a  plea  in  abatement  mast  give  the  plaintiff  a  better  writ*  hoe 
ralatioa  only  to  thoie  eafoe  where  the  defendant  can  g:ire  aad.the  plaintiff  hare 
a  better  writ 

It  ifl  not  a  criterion  in  all  caietto  determine  whether  a  matter  it  to  be  pIead<s'C^^ 
ia  abatement  or  bar  to  determine  whether  it  can  be  to  pUad|ai  to  giro  the 
plaUliff  a  betltr  writ  ^ 

Tliis  was  an  action  of  assumpsit.  The  declaration  was 
silent  as  to  any  act  of  incorporation.  The  defendant  plead 
in  abatement  that  there  never  was  a  person  in  being  call- 
ed or  known  by  the  name  of  the  Boston  Type  &  Stereotype 
Foundry.  To  this  plea  there  was  a  demurrer,  upon  which 
a  judgement  of  respondeas  ouster  was  rendered.  To  this 
jadgement  the  defendant  excepted.  After  a  final  judge- 
ment rendered  for  the  plaintiff  at  the  County  Court,  the 
case  was  brought  into  this  Court  for  decision  upon  the  ex- 
ception. 

Counsel  far  the  plaintiffs  contended  that  when  the  de- 
fendant denies  the  existence  of  such  a  person  as  the  plain- 
tiff, it  must  be  done  by  way  of  a  plea  in  bar,  and  not  by 
plea  in  abatement.  This  is  not  a  case  of  misnomer  of  the 
plaintiff  which  only  goes  to  the  writ»  but  the  plea  alleg- 
es that  there  is  no  such  person  in  being  as  the  plaintiff.  If 
this  be  true,  then  neither  this  or  any  other  action  can  be 
sustained.  The  plea  goes  to  defeat  totally  and  forever  a 
recovery.  1  Bos.  &,  Pull.  40,  Mayor  tf  Burgenet  oj  Staf- 
fird  vs.  Bolton;  1  Chit.  PI.  445 ;  2  Starkie,  224 ;  4  T, 
Rep.2327. 

Counsel  for  defendant. — ^In  this  cause  the  defendant  con- 
tends that  the  county  Court  erred  in  deciding  that  the 
plea  was  insufficient,  as  the  plea  in  abatement  was  a  pn^ 
erplea.  Com.  Dig.  Title  Abatement,  16;  and  authori- 
ties there  quoted. 
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r«A«suiiv       2.  That  if  the  plea  was  wrong,  yet  the  declaration  be- 
^"^P*    ing  bad,  the  plea  was  sufficient ;  it  beipg  a  rule  in  law 
' fp^Mt^that  a  bWlplca  is  good  enough  for  a  bad  declaration. 

3^o«Bef^  Williams,  J. — In  this  case  the  defendant  plead  in  a- 
batement  that  there  was  no  such  person  or  corporation  as 
the  Boston  Type  &  Stereotype  Foundry.  This  plea  was 
demurred  to,  and  a  judgement  of  respondeas  ouster,  render- 
ed. To  this  judgement  the  defendant  excepted.  After  a 
final  judgement  rendered  for  the  plaintiff,  the  cause  is 
brought  here  for  a  decision  on  the  question  of  law  arising 
'^*  on  the  exception,  and  presents  the  enquiry,  whether  the 
fact  set  forttf  in  this  plea,  was  the  proper  subject  of  a  plea 
in  abatement. 

There  can  be  no  doubt,  but  that  the  fact,  if  verified  is 
an  answer  to  the  suit.  In  every  action  commenced  in  a 
Court  there  must  be  a  party  against  whom  a  judgement 
may  be  rendered,  and  an  execution  issue.  The  defendant 
is  not  compelled  to  answer  to  a  suit,  unless  it  is  prosecuted 
in  the  name  of  a  person  either  natural  or  artificial  against 
whom  he  may  have  a  judgement,  and  an  execution  to  ob- 
tain satisfaction  of  the  same.  He  is  not  under  the  necessity 
of  resorting  alone  to  the  recognizance,  which  a  plaintiff 
must  procure  on  praying  out  a  writ,  in  order  to  collect  his 
cost  if  he  obtains  a  judgement  therefor ;  as  the  recogni- 
zance is  only  an  accumulative  security  for  the  same. 

This  position  is  so  obvious  that  it  has  not  been  contro- 
verted, but  the  only  objection  taken  to  the  plea  is  that  the 
fact  should  have  been  plead  in  bar.  And  if  it  is  true,  not 
only  that  it  could  have  been  plead  in  bar,  but  that  it 
could  not  be  plead  in  abatement,  the  objection  is  well 
taken.  It  does  not  follow  however  that  because  the  de* 
fendant  might  have  avuiled  himself  of  this  defence  by  plea 
in  bar,  therefore  he  cannot  avail  himself  of  the  same,  by 
plea  in  abatement.  As  a  general  rule,  matter  in  bar  can- 
not be  plead  in  abatement,  but  to  this  rule  there  are  excep- 
tions, and  the  case  under  consideration  comes  within  the 
exceptions.  The  nonjoinder  ofa  person  Who  ought  to  have 
been  made  a  plaintiff  may  be  plead  in  abatement,  and  ad- 
vantage may  also  be  taken  of  it  under  the  general  issue.  In 
replevin^  the  defendant  may  plead  property  in  himself  or  a 
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stranger  either  in  abatement  or  bar.    Certain  personal    ^fAnzLui, 
disabilities  which  entirely  defeat  the  soit,  may  be  plead  in       1833. 


abatement  or  bar,  as  outlawry  for  felony,  attainder,  alien  ^^^  FounAry 
enemy.   Corerture  is  only  pleadable  in  abatement  inasmnch     g^ooiiev 
as  it  does  not  destroy   the   cause  of  action,  but  only  pre- 
cludes the  person  from  maintaining  the  suit. 

It  would  seem  from  the  principles  on  which  pleas  in 
abatement  are  founded,  that  the  defence  relied  on,  by 
the  defendant  could  only  be  taken  advantage  of  by  a  plea 
in  abatement,  as  it  merely  denies  that  there  is  any  right  in 
those  claiming  to  prosecute,  or  that  there  is  any  such  per- 
son as  the  plaintiff;  leaving  the  contract  to  be  enforced 
by  those  from  whom  the  consideration  proceeded.  The  au- 
thorities, however,  show  that  it  is  a  proper  subject  for  a 
plea  in  abatement  or  bar. 

That  there  may  be  a  plea  in  abatement,  to  the  disability 
of  a  plaintiff,  denying  his  existence,  shewing  that  there  is 
no  such  person  in  rerum  natura^  as  that  at  the  commence- 
ment of  the  suit  he  was  a  ficticious  person  is  recognized 
in  1  Com.  Dig.  tit.  abatement,  E.  16;  1  Chitty  pleading.s% 
435-6 ;  GuUd  vs.  Richardson,  6  Pick.  370 ;  Doe  vs.  Pen^ 
field  J  19  John.  308.  That  the  same  matter  may  be  plead 
in  bar,  we  find  in  Bro.  Abr.  Misnomer,  93,  as  quoted  in  the 
case  of  the  Mayor  ^  Burgesses  of  Stafford  ys*  BoUon ;  Bos- 
&  Pull.  40,  44. 

These  authorities  are  decisive  in  favor  of  the  present 
plea  and  against  the  position  assumed  by  the  counsel  for 
the  plaintiff,  viz.  that  the  defendant  could  only  avail  faim^ 
self  of  this  defence  by  plea  in  bar,  unless  a  difierent  rale 
should  prevail  when  a  suit  is  brought  by  a  corporation,, 
although  there  is  nothing  in  the   declaration  in  this  case 
firom  which  we  can  directly  infer  that  the  plaintiff's  were  SQ-* 
ing  as  a  corporation.  That  there  is  no  difference  however  in 
this  respect  may  be  learned  from  Bro.  Abr.  <&  the  ease 
from  Bos.  &  Pull,  before  mentioned  where  as  it  respecta 
this  plea  in  abatement,  viz.  that  there  is  no  such  person  in 
rerum  naiura  or  no  such  body  politic,  both  corporations  and 
natural  persons  are  considered  as  equally  entitled  to  the 
benefits  of  the  same.     The  only  ground  upon  which  it  can 
be  urged  that  there  should  beany  difference  in  a  suit  in 
the  name  of  a   natural  or  artificial  person  is  this  ;  there 
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'SSiSi^,'   ^®  "^^"^  decisions,  that  where  a  corporation  sues  eithei' 

>^>>-  '     on  a  contract  or  to  recover  real  property,  they  must  on  trial 

Typ«  Foudrx  under  the  general  issue,  prove  that  they  are  a  corporation. 

fip^B«r.    ^  ^^^^  ^^^'  ^^'  ^^-  ^^^'  ^^^*    I^  ^*  ^  general  rule  that  a 
plea  which  denies  what  the  plaintiff  is  bound  to  prove  on 

the  general  issue  is  bad,  on  special  demurrer*  But  if  this  is 
an  objection  to  the  plea  under  consideration,  it  is  equally 
fatal  to  a  plea  in  bar  denying  that  there  is  any  such  cor- 
poration ;  and  that  nul  tiel  corporation,  is  a  good  plea,  is 
admitted  by  Kyd,  in  his  treaties  on  corporations  284,  and 
in  a  note  to  1  Saun.  340.    Further  it  was  decided  in  the 
case  of  the  proprietors  of  Kenebtck  vs.  CaU^  1  Mass.  483, 
that  the  plea  of  the  general  issue  admitted  the  existence  of 
Jthe  proprietors  as  named  in  the  writ.     It  was  also  said  by 
the  Supreme  Court  of  the   United  States,  in  the  case  of 
Conrad,  plaintiff*  in  error,  against  Atlantic  InsQrance  Com- 
pany, 1  Peters.  450,  that  by  pleading  to  the  merits  the  de-^ 
fendant  necessarily  admitted  the   capacity  of  the  plaintiff 
to  sue.    In  a  more  recent  case.  Propagation  Society  vs. 
Clark  et  a{,  3  Peters.  408,  on  a  point  made  and  presented 
to  the  Court,  it  was  decided  that  if  the  defendant  meant  to 
insist  on  the  want  of  a  corporate  capacity  in  the  plaintiff 
to  sue,  it  must  be  insisted  on  by  a  special  plea  in  abate- 
ment or  bar,  p.  501. 
^^/  It  ha/also|been  objected  to  this  plea  as  a  plea  in  abate* 
■-'  '  ment,  that  pleas  in  abatement  must  in  all  cases  give  the 
plaintiff  a  better  writ,  t.  e.  must  be  so  plead  as  to  enable 
the  plaintiff  in  a  subsequent  suit  to   avoid  the  error  com- 
mitted in  the  first.    This  as  a  general  rule  is  undoubtedly 
true.    It  obviously,  however  has  relation  to  those  cases 
only  where  it  is  in  the  power  of  a  defendant  to  give  and 
where  the  plaintiff  can  have  a  better  writ.    As  where  the 
plea  is  founded  on  some  fact  of  which  the  defendant  is  pre* 
sumed  to  have  knowledge.^^It  cannot  apply  to  those  cas-** 
es  where  a  plaintiff  cannot  have  a  better  writ.    In  the 
case  of  outlawery,  attainder,  alien  enemy,  and  in  other  cas-* 
es  where  the  right  of  action  is  suspended  on  account  of 
the  disability  of  a  plaintiff  to  sue,  he  cannot  have  a  better 
writ  while  the  disability  exists.     It  is  sufficient  in  a  plea 
in  abatement  for  any  of  those  causes  to  set  forth  the  fact 
without  attempting  that  which  is  impracticabte./lt  will 
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befowid  that  it  is  by  no  means  a  criterion  to  test   in  all    ^X^^^^'* 
eases  whetker  a  matter  must  be  plead  in  abatement  or  bar,       ^^^• 
lo  determine  whether  it  can  be  so  plead  as  to  enable  the  type  FMsdrr 
plahitiff  in  a  subsequent  action,  to  obviate  the   facts   set     gp^^; 
forth  in  defence.    As  we  find  from  the  authorities  that  the 
subsequent  matter  of  this  plea  is  proper  for  a  plea  in  abate* 
meaty  and  if  thai  which  is  set  forth  is  true,  no  better  writ 
can  he  made  in  the  name  of  the  plaintiff,  the  writ  must 
abate. 

.  The  judgement  of  the  County  Court  must  therefore  be 
feversed,  and  judgement  entered  that  the  writ  abate. 

Smiik,  for  plaintiff. 

Siivenst  for  defendant. 


ISSJ. 


BrAINARD   &   NeWTOW   vs.    BdRTOM    &     WlTHET.  r«Aii«Liw, 

A  to  ■tlntaJB  tTMpws  •gMut  B.  for  taking  »  pononal  cbattol*  m««t  proTO, .« 
ikat  at  tlie  tamo  of  toking,  bo  had  an  actual  or  eonttruetwe  po$u»*ion  of  tbo 
chatlol ;  And  also  a  gtntrai  or  fuai{fUd  proportf  is  tho  tano. 

If  A.  loaao  land  to  B.  for  tbo  root  of  $iO  per  aonam,  and  B.  agreof  that  A. 
fbaU  bftro  a  bold»  or  iioo  on  tbo  orops  raifod  o*  tbo  promisot  aoUl  tbo  rout  It 
paid.^t  is  merely  an  txteutory  contract,  and  by  it  A.  acqvircs  no  general^  nor 
ffuU^ed  property  In  the  crop*  before  they  are  railed  and  delirered  to  him 

Wboro  n  eonotabie  makoa  aji  iafperTect  rctom  npon  a* writ,  which  is  delirer- 
«nd  to  tbo  Jostieo  of  Pcace»  who  signed  it»  it  becomes  a  part  of  bis  files,  and 
by  lenro  of  snob  Justice  of  Peace,  the  constable  may  amend  bis  rotsni,if  sncb 
amoadmettt  will  aot  afoot  tbo  intorost  of  third  persons,  and  bo  oontistent  with 
tkotmtb. 

lo  aotioa  of  trespass  by  A  against  B.  for  csvr/ing  off  a  ebattei,  Bw  onder  tbo 
general  issoe  may  giro  in  evidence,  that  at  the  time  of  taking,  tho  chattel  was 
it  the  aetaal  possession  of  C.  and  he  bad  the  general  property  in  the  same ; 
sbewisg  those  fisetn  will  defeat  A's.  roooTory^withovt  showing  that  the  cbattof 
was  taken  on  legal  process  against  C.  when  it  was  carried  off. 

Tbo  Court  is  bound  to  giro  an  opinion  to  the  yxty  apoa  a  qneslion  of  lowr 
npoa  re^nost,  if  it  bo  pertinent  to  the  issue;  but  not  if  it  ioTolre  a  question  of 
tact. 

This  was  an  action  of  Trespass  originally  commenced 
at  the  County  Court,  and  there  tried  on  the  general  issue. 
Upon  the  trial  of  th^  case  before  the  jury^  the  opinions 
and  charge  of  the  Court  were  made  the  subject  of  a  Bill 
of  exceptions,  upon  which  the  case  now  comes  up  to  this 
Court  for  further  adjudication.  Most  of  the  facts  set 
forth  in  the  Bill  of  Exceptions  are  sufficiently  stated  in  th 

13 
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'[fan'*""'    ^pi°'o"  of  the  Court  for  a  full  apprehension  of  the  case* 

^^^'  '         Here  it  will  be   necessary  merely  to  state  that  the 
BrsiBftrd  and  property  for  which  this  suit  was  commenced  was  taken  by 
Newton      ^^Q  fy{  tiig  defendant's  as  agent  and  the  other  defendant  as 
Burtooand    constable  of  St.  Albans,  by  virtue  of  a  writ  of  attachment 
and  also  an  execution  in  favor  of  one  John  H.  Burton^ 
which   were  shown  in  justification.     But  being  object- 
ed to  by  the  plaintiff  they  were  excluded  by  the  Court  on 
the  ground,  that  they  were  not  legally  served.     The  defen- 
dants then  moved   the  Court  for  leave  to  the  officer  to 
amend  his  returns,  which  was  refused. 

The  briefs,  not  having  been  furnished  the  reporter,  the 
arguments  and  names  of  counsel  are  necessarily  omitted. 

Baylies,  J. — The  plaintiffs  have  brought  their  action 
of  Trespass  against  the  defendants  for  taking  thirty  bushels 
of  ears  of  corn,  which  the  plaintiffs  allege  was  their  proper- 
ty and  in  their  possesion  when  talcen.  The  defendants 
pleaded  the  general  issue,  not  guilty^  with  notice  of  spe-* 
cial  matter  to  be  given  in  evidence. 

The  plaintiffs  to  maintain  their  action  were  bound  to 
show,  that  at  the  time  when  the  injury  was  done,  they  had 
either  the  actual  or  constructive  possession  of  the  ears  of 
corn  ;  and  also  iiad  cither  a  general  or  qualified  property 
in  the  same.     I  T.  R.  480 ;  4  T.  R.  490. 

Now,  do  the  facts  in  the  case  show  any  such  possessioo^ 
or  property?  In  substance,  the  facts  are,  that  one  Briant 
was  the  owner  of  40  acres  of  land,  with  buildings  thereon 
in  St.  Albans,  which  land  and  buildings  he  leased  to  the 
plaintiffs  in  April  1 830,  for  one  year ;  and  soon  afler,  the 
plaintiffs  leased  the  same  land  to  Flanders  and  Burbank 
for  the  same  term,  they  to  pay  $50  rent,  and  "  the 
plaintiffs  to  have  a  hold  or  lien  on  the  crops  raised  on  said 
premises,  until  the  rent  was  paid.  Flanders  and  Burbank 
took  possession,  and  agreed  on  a  division  of  the  land  be- 
tween them,  so  that  Burbank  was  to  pay  $30  and  Flan- 
ders $20  of  the  rents.  Soon  after  Flanders  took  possession, 
he  called  on  Newton,  one  of  the  plaintiffs,  and  told  him, 
that  he  could  not  carry  on  his  part  of  the  farm  on  account 
of  his  creditors  troubling  him,  and  asked  Newton  what  ho 
should  do?  Newton   told   him  to  let   out  his  part   of  the 
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Farm,  and  do  the  best  he  could.     Flanders  then  let  out  two    Funkliit, 

January, 

acres  to  one  Wilder,  who  agreed  to  plough,  and   plant  the        i83i. 
land  with  corn,  and  hoe  the  same.     The   crop  was  to  be  u^ftingrd  and 
divided  standing  in  the  field,  and  each  to  harvest  his  share.      Newton 

,  vs. 

The  crop  was  divided  in  the  field,  and  each   harvested  his    Burton  «od 
own :  Flanders  put  his  share  into  a  crib  on  the  premises, 
nigh  his  house,  and  mixed  his  other  corn  with  it.     Wilder 
never  knew  that   the  plaintiffs    claimed  any  part  of  the 
corn  raised  by  him  on  the  two  acres. 

The  foregoing  facts  are  insufficient  in  the  law  to  show 
that  the  plaintiffs  had  either  an  actual  or  constructive  pos- 
session of  the  corn ;  or  had  a  general  or  qualified  property 
in  it,  when  the  defendants  took  the  corn,  as  the  property 
of  Flanders. 

But  the  plaintiffs  rely  mainly  upon  the  aforesaid  words, 
*^  the  plaintiffs  to  have  a  hold  or  lien  an  the  crops  raised  on 
said  premises  until  the  rent  was  paid,*^  to  entitle  them  to  re- 
cover in  this  action;  inasmuch  as  the  corn  was  raised  on 
the  premises,  and  the  rent  had  not  been  paid.  Here  I 
would  observe  that  the  word^,  relied  on  by  the  plaintiff's, 
do  not  constitute  a  mortgage,  or  pledge  of  the  crops;  for, 
at  that  time,  the  contract  was  made,  the  crops  were  not 
raised,  and  could  not  be  mortgaged,  or  pledged  :  the  tvords 
relied  on,  constituted  an  executory  contract,  by  which  the 
plaintiffs  were  to  have  a  hold  or  lien  upon  the  crops,  when 
raised,  by  their  being  put  into  the  plaintiffs  hands  as  se- 
curity for  payment  of  the  rent.  This  case  is  analogous  to 
many  otiier  executory  contracts,  where  the  thing  contract- 
ed for  is  not  in  existence,  and  nothing  passes  by  the  con- 
tract, till  the  thing  does  exist,  and  is  actually  delivered, — 
See  MucJdow  et  at  vs.  Mangles,  1  Taunt.  319;  Robinson 
vs.  McDonnell,  2  B.  &  A.  134;  Stringer  vs.  Murray,  2  B. 
&  A.  248  ;  Bonsey  vs.  Amce,  8  Pick.  336. 

In  the  case  at  bar,  the  facts  do  not  show,  that  the  corn 
in  question  was  delivered  to  the  plaintiffs ;  therefore  they 
have  failed  to  show  possession,  or  property  in  the  corn, 
and  cannot  recover. 

The  defendants  in  the  course  of  the  trial,  moved  the 
County  Court,  that  the  officer  have  leave  to  amend  his  re- 
turn on  a  certain  writ  of  attachment,  which  was  offered  in 
evidence;  and  also  to  amend  his  return  on  a  certain  writ 
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FsAirsus.  of  execution,  which  was  offered  in  evidence.    On  these 

1833.       two  writs  the  officer  took  the  eorn  in  question,  and  imper- 

Brainard  and  fectly  oiade  his  retums.     But  the  writs,  with  the  returns 

Noirton     theroon,  belonged  to  the  files  of  the  Justice  of  the  Peace> 

Vortonmnd  who  Signed  them,  and  to  whom  they  had  been  returned; 

*^'     therefore  they  should  not  be  altered  without  the  consent  of 

such  justice.    So  the  County  Court  were  right  in  refusing 

leave  for  the  officer  to  amend  his  returns. 

But  it  scemt^  if  the  application,  for  the  officer  to  amend 
his  returns,  had  been  made  directly  to  the  Justice  of  the 
Peace,  who  signed  the  writs  he  might  with  propriety  have 
permitted  the  amendments^  if  they  would  not  efiect  the 
interest  of  third  persons,  and  would  not  he  false :  The  offi- 
cer however  would  be  answerable  for  their  falsity.  1 1 
Mass.  Rep.  413,  480. 

Let  us  enquire,  what  evidence  the  defendants  might 
give  under  the  General  Issue^  which  was  pleaded?  We 
have  stated,  that  it  was  incumbent  on  the  plaintiffs  to 
show,  either  an  actual  or  constructive  possession,  and  also  a 
general  or  qualified  property  in  the  corn,  when  it  was  ta- 
ken; therefore  any  thing,  which  would  tend  to  disprove 
those  facts,  the  defendants  might  give  in  evidence  under 
the  General  Issue :  they  might  prove  undjer  this  Issue,  that 
Flanders  had  the  actual  possession^  and  general  property  in 
the  corn  when  it  was  taken.  If  the  facts  were  so,  then  the 
defendants  did  not  trespass  upon  the  plaintiffs  rights  in  ta- 
king the  corn,  and  they  cannot  maintain  their  action*  So, 
that  the  pretended  conveyance  of  the  corn  from  Flanders 
to  the  plaintiffs  was  made  to  delay,  and  defeat  the  credi- 
ors  of  Flanders,  and  was  void  as  it  respected  them ;  and 
that  defendants  took  said  com  by  legal  process  to  pay, 
and  satisfy  a  bona  fide  debt  of  said  Flanders*  might  all  be 
given  in  evidence  under  the  General  Issue. 

The  defendants  requested  the  Court  to  charge  the  Jury, 
<<  that  if  Brainard  and  Newton  rented  the  farm  to  Burbank, 
and  Flanders,  at  a  rent  of  fifty  dollars  a  year  as  above  sta- 
ted with  an  agreement  at  the  same  time,  that  Brainard  and 
Newton  should  have  a  hold  or  lien  on  the  crops  raised  on 
said  premises,  until  the  rent  was  paid,  and  that  this  was 
the  only  title  the  plaintiffs  had  to  the  corn,  in  question, 
that  the  plaintiffs  were  not  entitled  to  recover  in   this  ac- 
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tioo/'    This  was  a  plun  request,  not  involving  any  ques-  ^^vklih. 

ti<Hi  of  fact,  and  was  pertinent  to  the  issue,  and  the  Court  t«s8. 

was  bound  to  meet  it  by  a  full  expression  of  their  opinion  BnUamrd  and 

of  the  law  to  the  jury ;  but  it  seems  the  Court  carefully  a-  Wewto« 

voided  the  expression  of  any  such  opinion,  which  is  error.  '^^  '^^ 

The  judgement  of  the  County  Court  is  reversed  and  a  ^' 
new  trial  is  granted. 


Martin  Wires  vs.  Wm.  P.  Bbiggs.  r«A»Ktiir 

Ao  Atton^j  who  pUeet  hk  aa««  m  toeh  ob  tk«  back  of  a  writ  wbioli  ho  4t-  *^^^' 

Uron  to  an  oiicor  to  torvo,  doe«  oet  Uurtby  make  bimielf  liable  for  the  offi-  -*—*<->—*- 
eert  fees. 

\  Dictom.  Where  an  officer  has  been  aeenstomed  to  make  ehargct  to  as  at- 
torney for  lerrices  of  clients  writs  doUrered  by  said  attorney,  who  had  previ- 
only  settled  saeh  ehari^es  without  qoestioning  their  legality*  the  law  may  im- 
ply  a  promise  to  pay  sobsequeot  charges  of  a  similar  na(vre» 

This  was  an  action  on  Book  account,  and  from  the  au- 
ditors report  the  following  facts  appeared.  That  the  de- 
fendant was  an  attorney,  and  prayed  out,  two  writs  from  a 
Justice  of  the  Peace,  in  favor  Lansing  King,  against  Da- 
vid  Wilcox,  upon  which  his  name  as  an  attorney  for  said 
King  was  indorsed ;  that  he  placed  the  writs  in  the  bands 
of  said  King,  who  inclosed  them  in  a  letter  to  H.  Stowell 
of  Cambridge,  requesting  him  to  hand  them  to  a  legal  of- 
ficer to  serve  and  return ;  that  said  Stowell  delivered  them 
to  the  plaintiff  a  Sheriff's  deputy,  by  whom  they  were  le- 
gally served  and  returned ;  that  judgments  were  render- 
ed in  the  suits,  and  executions  issued,  upon  which  the  de- 
fendants name  was  indorsed  in  the  same  manner  as  upon 
the  writs,  and  came  to  the  hands  of  the  plaintiff  through 
the  same  channel  of  communication,  by  whom  they  were 
legally  served  and  returned ;  and  that  in  each  case  the 
plaintiff  charged  his  fees  to  the  defendant*  From  these 
iacts  the  plaintiff  contended  that  the  defendant  was  liable 
for  the  fees  charged  him  aforesaid.  The  auditor  allowed 
tbem  to  the  plaintiff,  and  upon  a  reference  of  his  report  to 
the  County  Court  his  decision  was  confirmed.  But  ex- 
ceptions being  taken  to  this  judgment  of  the  County  Cotlrt 
by  the  defendant,  the  caso  now  comes  here  for  a  final  ad- 
jodtcation. 
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less. 


Wire« 
Brifgt. 


Batlibs,  J. — The  law  respecting   principalj  and  Agent 
is  applicable   to  this  case.    ''  In  general   where  a  man  is 
^  known  to  act  merely  as  an  agent,  where  the  principal  is 
known,  and  there  is  no  express  engagement  by  the  agent, 
nor  circumstances  from  which  it  may  be  inferred  that  the 
credit  is  given  to  him,  the  rule  is,  that  the  agent,   though 
the  person  immediately  making  the  contract,  is  not  sub^ 
ject  to  personal   responsibility.     It  is  laid   down  by  very 
old  authority,  that  if  a  servant  by  express  words   do  not 
bind  himself,  if  the  thing  come  to  the  use  of  his  master,  he 
is  not  liable  at  all.     No   rule  of  law,   it  has  been  said,  is 
better  ascertained,  or  stands   upon  a  stronger   foundation 
than  this,  that  where   an  agent  names  his  principal,  the 
principal  is   responsible,  and   not  the   agent.     Paley   on 
Agency  289.     A  lawyer  by  endorsing  his  name  as   an  at- 
torney on  the  back  of  a  writ,  which  he  delivers  to   an  offi- 
officer  to  serve,  docs  not  thereby  make  himself  liable  to 
Such  officer  for  his  fees :  By  the  endorsement  he  makes  it 
known  to  the  officer,  and  to  all  other  persons  concerned, 
that  he  acts  as  agent,  or  attorney  of  the  plaintiff,  who  is 
principal,  and  liable  for  fees.     From  the  endorsement  on 
the  writ,  the  law  does  not  imply  a  promise  on  the  part  of 
the  lawyer,  that  he  will  pay  the  officer  his  fees  for  service. 
This  point  was  decided  by  this  Court  in  Washington  Coun^ 
ty,  March  Term,  182G,  in  the  case  of  Hutchinson  4-   Cush- 
man  vs.   Frederick   Richardson   in     Error.     And   that  de- 
cision must  be  the  rule  to  govern  us  in  this  case,  notwith- 
standing the  New    York  cases,  which    are    referred  to  by 
plaintiffs   counsel  in  5  J.  K.  252;  and  9  J.  R.  I  M.     It  is 
true,  that  in  some  cases  the    law  may  imply  a  promise  on 
the  part  of  n  lawyer  to  pay  fees  for  the  services  of  client's 
writs;  as  where  the  officer  had  been  in  the  constant  prac- 
tice of  charging  his  fees    for   such   services  to  the  lawyer, 
who  from  time  to  time,  had  settled  such  charges   without 
questioning    their    legality: — from   such  practice  the  law 
may  imply  a  promise  to  pay  for  subsequent  services.     But 
in  the  case  at  bar,  there  is  no  evidence,  that  such    practice 
existed  between  the  parties  before  the  plaintiff  made  his 
charges  on  book  against  the  defendant.     And  as    there  is 
nothing  in  the  case  from  which  the  law  can  infer  a  promise 
on  the  part  of  the    defendant  to  pay  the  plaintiff  his   fees 
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cbtt'ged  on  book  against  the  defendant ;  and  as  there  was  ^«amxli»» 

no  express  promise  to  that  eflfoct,  the  judgement  of  the  uSS7' 
County  Court  for  the  plaintiff  is  reversed ;  and  judgement 


Brigfg*. 


is  rendered  by  this  Courtj  that  the   defendant  recover  his      „  v». 
costs. 

Hubbell  if  Stoweliy  for  plaintiff. 

Bunt  fy  Beardaleffj  for  defendant. 


WiLLARD    GOBDON    VS.    LuTUER    TaBOR.  Ghaho  Uht, 

January, 


That  it  it  Bot  Qfliisl  for  the  Coort  io  this  Sttte,  to  iiitiiBftt«  to  the  Jury  t»y , 
opiaiOB  «pQ«  the  weight  of  «Tidoiico. 

That  the  Court**  exeludiog  eTtdenee  oSered  by  the  pUlotMr*  eftet  he  had 
ffeeoMiced  bimielf  tftereoo,  Beyiof  it  wan  too  late,  which  evideDce  was  not 
pertioeat  to  the  issue,  is  no  ground  for  a  new  trial. 

That  the  Court  intimated,  that  the  plaiotilF  had  not  wa4c  out  a  prima  focia 
case,  and  afterwards  submitted  to  the  jury  what  evidence  thorc  was,  is  ha 
proned  for  a  new  trial. 

That  the  Court  instruct  tho  jury  to  decide  the  cause  upon  the   consideration 
oftwo  matters  only,  where  there  are  sercrifl  otben,  that  shoeld  bave  beea 
coapled  with  them  for  their  cooiidorntion,  u  a  ground  for  granting  a  no  nr  trial. 

This  cause  came  up  from  tho  County  Court  upon  the 
following  Bill  of  exceptions,  to  wit : 

This  was  a  special  action  on  tho  casein  form  of  assump- 
sit, brought  by  the  plaintiff,  against  the  defendant  for  im- 
moderately driving  the  plaintiff's  horse.  The  plaintiff  in 
support  of  his  declaration  introduced  testimony,  tending  to 
prove,  and  insisting  that  he  had  proved,  the  following  facts. 
That,  some  time  in  the  latter  part  of  Sept.  1830,  the  de- 
fendant applied  to  the  plaintiff  for  the  purpose  of  hiring  a 
certain  horse  of  the  plaintiff,  to  go  a  journey  from  Grand 
Isle  to  Topsham  in  this  State;  that  the  plaintiff  consented 
to  let  the  defendant  have  his  horse  ;  that  the  defendant  did 
take  the  plaintiff's  horse  and  started  his  journey  ;  that  the 
defendant  went  to  Tobias's  wharf  in  Grand  Isle,  and  there 
took  the  Steam  Boat,  and  wont  to  St.  Albans  bay.  Thence 
the  defendant  proceeded  to  the  village  of  St.  Albans,  where 
he  arrived  between  twelve  and  one  o'clock  of  the  same 
day;  thai  the  defendant  stopped  and  bated,  and  again 
started  on  his  journey  between  one  and  two  o'clock.  The 
defendant  drove  from  St.    Alban«  to  Richmond  the  same 
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^ jSMttM**  <^'n<>o°>  where  he arrifed  early  in  the  evening ;  that  the 
^^*^  distance  between  St.  Albans  and  Richmond,  where  the  de- 
Wiiitf4  fendant  put  up  for  the  night,  is  between  thirty  two  and 
tSqt.  thirty  four  miles ;  that  the  defendant  started  from  Rich- 
mond the  next  morning,  and  proceeded  as  far  as  Montpe* 
Her;  when  the  horse  was  first  noticed  to  begin  to  falter; 
that  the  defendant  after  stopping  a  short  time,  proceeded 
again  on  his  journey,  and  arrived  at  Topsham  that  evening ; 
that  the  horse  continued  to  grow  worse  from  Montpelier  to 
the  end  of  the  journey ;  and,  for  the  last  few  miles,  it  was 
with  difficulty,  that  the  horse  could  be  made  to  travel ; 
that  after  the  defendant  arrived  at  Topsham,  which  was 
at  night,  of  the  second  day,  the  horse  continued  to  lan- 
guish until  he  died.  It  also  appeared,  when  the  defendant 
arrived  at  St.  Albans  village  the  horse  was  somewhat  warm 
and  sweatty ;  and,  while  the  horse  was  in  that  condition, 
the  defendant  ordered  oats  to  be  given  to  said  horse,  which 
was  done.  It  was  also  proved,  that  the  weather  was  very- 
warm.  The  journey  was  performed  in  a  rather  heavy  one 
horse  waggon,  owned  by  the  defendant,  wluch  was  occa«» 
sionally  used  for  two  horses.  The  horse  drew  the  defend- 
ant, his  wife  and  their  baggage  on  the  journey.  It  appear- 
ed, that  the  horse,  at  the  time  the  defendant  took  hin> 
from  the  plaintiff,  was  apparently  sound  and  in  good  health. 
It  was  also  sworn,  that  the  road  between  St.  Albans  and 
Richmond  was  very  rough  and  the  travelling  rendered 
slow  and  difficult,  occasioned  by  a  heavy  rain  in  the  month 
of  August  before,  which  cut  up  the  roads  and  carried  ofT 
many  of  the  bridges.  The  plaintiff  having  submitted  the 
case,  and  the  defendant  declinind  to  introduce  any  evi- 
dence, and  the  Court  having  thereupon  intimated  an  opin- 
ion, that  the  plaintiff  had  not  made  out  b,  prima  facie  case, 
the  plaintiff  offered  testimony  tending  to  prove  unskillful,, 
and  improper  treatment  of  the  horse  at  Topsham,  in  ad- 
ministering medicine  for  the  purpose  of  curing  the  horse, 
which  was  rejected  as  being  offered  too  late. 

The  plaintiff  then  insisted,  and  so  requested  the  Court 
to  charge  the  jury,  that  from  the  following  facts,  they  were 
at  liberty  to  infer,  that  the  death  of  said  horse  was  occa- 
sioned by  the  immoderate  use  and  driving  of  said  horse 
by  the  defendant. 
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"The  Court  charged  the  Jury  in  siabstance,  that,  to  enti-  ^'J^j^"' 
ite  the  plaintiff  to  recover,  it  was  necessary  for  him  to  ^^ 
shew  some  improper  usage  of  the  horse  by  the  defend-  wiiurd 
act,  and  to  satisfy  the  jury,  that  the  loss  of  the  horse  was  xab'or. 
owing  to  such  tU  usage.  That  in  the  absence  of  any  di- 
rect evidence,  the  jury  were  at  liberty  to  infer  the  loss  of 
the  horse  from  the  ckcumstances  of  the  journey ;  but,  as 
no  evidence  was  offered  shewing  the  nature  of  the  ailment 
-or  disease,  which  occasioned  the  death  of  the  horse,  it  was 
fo€  them  to  determine,  whether,  considering  the  distance 
performed,  and  the  time  taken  for  that  purpose,  the  driv- 
ing was  so  unusual  and  immoderate  as  to  create  a  fair 
presumption,  that  the  death  of  the  horse  was  occasioned 
thereby.  If  they  considered  the  affirmative  to  be  true, 
they  would  find  for  the  plaintiff,  but  unless  they  were  of 
opinion,  that  the  performance  of  the  journey  was  such, 
as  would  create,  of  itself,  a  prcsuraption,  that  it  occasion- 
ed the  death  of  the  horse,  they  would  find  for  the  defend- 
ant Whereupon  the  jury  returned  a  verdict  for  the  de- 
fendant. To  which  decision  and  charge  of  the  Court  the 
plaintiff  excepts,  and  his  exceptions  are  allowed. 

Argument  for  the  plaintiff. — Ist.  The  plaintiff  contends, 
that  the  parties  are  entitled  to  a  trial  by  a  jury.  They  are 
the  sole  judges  of  the  facts  ;  and  the  duty  of  the  Court  is 
to  instruct  the  jury  how  to  apply  the  law  arising  in  the 
case,  to  the  facts  before  them,  and  leave  them  to  deter- 
mine the  cause. 

In  this  case,  though  the  Court  did  not  take  the  case  from 
the  jury ;  yet  they  gave  an  opinion,  that  there  was  no  evi- 
dence for  them  to  weigh,  which  was  in  fact  deciding  the 
cause,  unless  the  jury  wholly  disregarded  the  opinion  of 
the  Court. 

2d.  It  is  presumed,  that  the  opinion,  intimated  by  the 
Court,  had  great  weight  with  the  jury.  And,  if  that  opin- 
ion was  erroneous,  the  plaintiff  is  entitled  to  another  trial, 
as  much  as  though  the  Court  had  stopped  the  cause  and 
direcled  a  verdict. 

If  the  Court  believed,  the  plaintiff  had  not  made  a  prima 
facie  case,  they  should  have  directed  a  nonsuit. 

3d.  The  plaintiff  rested  his  cause,  at  a  point  where  the 
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°ja"*  '•*•■•  Court  were  of  opinion,  he  had  not  made  a  case  for  the  ju- 
18S3.  '  ry :  and,  when  the  plaintiff  offered  farther  evidence,  the 
^in^j  Court  decided,  that  evidence  offered  came  too  late.  This 
decision  precluded  any  further  testimony,  or  further  offers 
of  testimony  in  this  case;  The  question  then  is  not  as  to 
the  character  of  the  testimony  offered,  but  whether  any 
should  have  been  received  afler  the  plaintiff  said  he  rested 
his  cause. 

4th.  The  Court  charged  the  jury,  that  there  was  no  evi- 
dence tending  to  show  the  ailment  of  the  horse  ;  they  had 
nothing  to  infer  the  cause  of  the  death  from,  but  the  evi- 
dence relating  to  ttie  driving,  when,  had  the  Court  per- 
mitted the  plaintiff  to  have  come  to  the  jury  with  his  evi- 
dence, the  real  cause  of  his  death  would  have  been  appar- 
ent; and  might  have  satisfied  the  jury,  that  hard  usage' 
was  the  real  cause  of  the  death  of  the  horse. 

5th.  The  Court,  in  their  charge,  misdirected  the  jury, 
by  telling  them,  that  they  were  to  infer  the  injury  fronr 
the  distance  performed  and  the  time  taken  to  perform  it ;' 
when  the  Court  ought  to  have  directed  their  attention  ta^ 
the  other  facts  in  the  case. 

Argument  Jor  the  defendant. — ^The  County  Court  was  cor- 
rect in  refusing  to  receive  evidence  to  prove,  that  the  de- 
fendant was  unskilful  in  administering  medicine  to  the 
horse,  on  two  grounds. 

1st.  After  the  plaintiff  had  closed  his  ease,  the  Court 
were  correct  in  refusing  to  permit  him  to  introduce  further 
testimony.  This  has  been  the  uniform  practice  of  tfie 
Court,  and  is  well  understood  by  the  bar.  If  a  different 
rule  is  to  prevail,  neither  Court  nor  Bar  wiH  ever  know 
when  a  case  i«  to  be  submitted  to  the  jury. 

2d.  It  will  be  perceived,  by  an  examination  of  the  dec- 
laration, that  tho  gist  of  the  action  is,  the  unreasonable  and 
improper  driving  of  the  horse,  by  means  of  which  he  died. 
The  plaintiff  has  not,  in  his  declaration,  complained  of  the 
lefendant's  want  of  skill  in  curing  or  doctoring.  There- 
fore, the  evidence  offered  is  objectionable  on  the  ground 
of  variance.  The  proof  offered  must  correspond  substan- 
tially with  the  facts  alleged  in  the  declaration. 

If  the  charge  of  the  Court  was  incorrect,  it  is  to  be  at- 
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tributed  io  the  request  of  the  plaintiff;  as  the  Court  in  ^^J^jjjl^"' 
their  charge  adopted  precisely  the  principles   contended       aw«. 
lor  by  him.  wnurd 


Hutchinson,  C.  J. — The  plaintiff  complains  of  being  in- 
jured on  the  trial  of  this  action,  by  a  premature  expression 
of  an  opinion  upon  the  weiglit  of  evidence,  by  the  Court, 
and  by  the  Court's  refusing  to  heat  further  ovidence^when 
offered  by  him :  and  also  by  the  instruction  given  the  jury. 

The  two  first  points  must  rest  so  much  in  the  discretion 
of  the  Court,  that  to  grant  a  new  trial  on  account  of  them, 
would  be  an  innovation  in  our  practice.  And  yet,  we  are 
not  in  the  habit  of  expressing  any  opinion  upon  the  weight 
of  evidence.  If  there  is  none  at  all  for  the  Jury  to  weigh, 
it  is  useless  to  trouble  the  jury  with  the  cause.  If  there 
is  any  evidence  upon  the  issue,  we  usually  leave  it  to  the 
jury  without  comment  upon  its  weight.  The  meaning  of 
the  Court  in  this  case,  probably,  was,  that  there  was  no 
^evidence,  tending  to  fix  any  blame  upon  the  defendant. — 
Therefore  no  prima  facie  case  was  made  out.  This  would 
clearly  be  correct  in  principle.  I  am  inclined  to  the  opin- 
ion, that  there  was  some  evidence,  proper  for  the  jury  to 
weigh,  as  will  be  noticed  when  considering  the  instruc- 
tions to  the  jury.  And  the  Court  did  not  take  the  case 
from  the  jury,  but  permitted  it  to  go  on  to  a  verdict.  It  is 
true,  it  went  under  rather  unfavorable  circumstances,  after 
such  an  intimation  from  the  Court ;  especially  as  such  in- 
timations  are  not  frequent,  in  our  Courts,  unless  when  the 
plaintiff's  testimony  is  excluded  altogether. 

It  seems,  the  ^aintiff  offered  fiirther  testimony,  which 
was  excluded  by  reason  of  its  coming  too  late.  There 
might  be  other  reasons,  perhaps.  For  that  which  was  of- 
fered was  not  very  direct  proof  of  the  declaration.  And 
the  plaintiff  ought  not  to  eomplainof  a  correct  decision, 
although  the  reason  given  should  not  be  conclusive.  Nor 
can  w«  anticipate  what  other  testimony  the  plaintiff  would 
have  offered,  or  whether  any  at  all,  if  the  Court  had  not 
decided  that  he  was  too  late  in  his  offer.  If  he  had  offer- 
ed evidence  clearly  pertinent  to  the  issue,  probably  it 
would  have  been  received,  late  as  it  was.  We  pass  to  no- 
tice the  instructions  given  to  the  jury.    There  is  but  one 
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^JanMorv**'  P^'^  ^^ ^l^csc  instructions  that  are  at  all  exceptionabfe ; 
1833.  that  is  where  the  grounds  ofenquiry  and  decision  are  lim- 
wjuai^  *^^  t^  t'°^6  3^d  distance,  while  other  considerations  should 
Tlbor.  °^^  ^^  excluded.  The  jury  were  directed, "  to  determine^ 
whether,  considering  the  distance  performed  and  the  time 
taken  for  that  purpose,  the  driving  was  so  unusual  and  im- 
moderate as  to  create  a  fair  presumption  that  the  deatii  of 
the  horse  was  occasioned  thereby."  They  should  have 
been  instructed  also  to  take  into  consideration  the  degree 
of  heat  then  prevailing,  the  roughness  or  smoothness  of 
the  road,  the  weight  of  the  waggon,  the  load  in  the  wag-^ 
gon,  the  time  when  the  horse  began  to  fail,  how  much  he 
was  used  afterwards,  whether  the  symptoms  of  failure  were 
such,  ns  would  render  it  imprudent  and  dangerous,  to  use 
him  at  all,  and  how  long  before  he  died,  after  tlie  journey 
was  ended.  For  want  of  the  Courtis  allowing  the  jury  thia 
enlarged  view  of  circumstances,  in  deciding  what  killed 
the  horse,  the  judgement  of  the  County  Court  is  reversed^ 
and  a  new  trial  is  granted. 

Harrington  fy  Hector  MamSf  for  plaintiff^ 
Smalletf  ^-  Adams,  (ox  defendant^ 


Jtotttofi"'  Reuben  Pike  vs.  Joseph  M.  Mott. 

1883. 


If  a'nole  be  payable  in  eattfe,  at  fbo  3Iaker'*  home  »n  a  day  certain .  a ii<t 
tbe  Payee  of  the  note  caili  at  the  time  and  place  for  the  cattle,  iwhtch  are  not 
tnmed  ont]  and  at  tbe  request  of  the  Maker,  tbe  Payee  agrees  to  call  anotber 
day,  and  take  tbe  cattle,  and  soon  after  the  Payee  docs  call,  mftkee  known  hta 
business,  bnt  the  Maker  is  not  at  home  to  pay  the  cattle.  Tbe  Payee  then 
sees  tbe  Maker  and  informs  bim,  that  he  called  for  tbe  cattle  according  to  his 
agreement— Decided  that  aOer  this  iu  formation,  it  waa  the  dnty  of  tbe  maker 
to  pay  the  cattle  immediately.  That  the  Payee  was  not  obUged^te  call  agaift 
for  (be  cattle.  That  the  Maker  might  appoint  the  time  of  payment  at  hi* 
hoQSf ,  and  notify  the  Payee ;  and  payment  or  tender,  made  at  sach  time,  and 
place,  wottld  be  good.  That  ai  the  Maker  neglected  tor  three  moiitba  to  make 
payment,  or  tender  of  tbe  cattle,  it  waa  an  snrcasonable  delay  on  bis  part,  and 
a  caose  of  action  bad  accmed  on  the  note.  That  the  Payee,  in  declaring  oa 
the  Note,  need  not  notice  the  agreement  to  prolong  the  time  of  payment;  and 
if  the  Maker  relics  on  such  agreemeat,  he  must  plead  it  specially. 

This  was  an  action  of  assumpsit  on  a  promisory  note 
dated  October  28,  1829,  for  the  sum  of  $24,50,  payable  in 
neat  cattle,  delivered  at  the  defendant's  dwelling  bouse,  in 
Alburgh,  on  the   first  day  of  October,  A.  D.  1830.     Plea 
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non  assumpsit.    On  trial  of  the  issue  by  the  jury,  the  *  j£Sjj"* 
defendant   after  admitting  the  execution  of   the  note,       '^'* 
proTed  that  on  the  day  when   the  note   became   pay-       pi^e 
able,    to   wit,  the   1st  day  of  October,    1830,   the  par-       ^^ 
ties  being  together,  the  defendant  stated  to  the  plaintiff 
that  he  had  the  cattle  ready  and  would  turn  them  out  on 
the  note  if  the  plaintiflT  insisted,  but  suggested  that  he  had 
other  business  to  attend  to,  and  requested  the  plaintiff  (o 
defer  the  payment  of  the  note ;  that  the   plaintiff  with  a 
Tiew  to  accomodate  the  defendant  agreed  to  defer  the 
payment,  and  stated  that  if  it  would  make  any  difference 
with  the  defendant,  he  would  call  another  day  and  take  tho 
cattle,  and  that  in  consequence  of  this  understanding  the 
parties  separated  and  the  cattle  were  not  turned  out.  This 
being  proved  the  plaintiff  introduced  a  witness  who  testifi- 
ed, that,  a  few  days  afterwards  he  went  with  the   plaintiff 
at  his  request  to  the  house  of  the   defendant  for  the  pur* 
pose  of  demanding  the  cattle  on  the  note — that  the  defen- 
dant was  not  at  home,  and  they  saw  no  body  but  the  de- 
fendant's brother,  of  whom  they  enquired  for  the  cattle  on 
the  note — that  the  defendant's  brother  replied  that  he  knew 
nothing  of  any  cattle  being   there  for  the  plaintiflP— -that 
he  had  no  charge  of  defendant's  business,  and,  no  authori* 
ty  to  act  for  him.     The  plaintiff  also  offered  evidence  ten- 
ding to  shew  that  the  defendant  was  then  attending  Court 
at  Grand  Isle,  and  that  afterwards,  and  during  the  term  of 
the  Court  the  plaintiff  stated  to  the  defendant  at  Court  that 
he  had  been  to  defendant's  house  as  stated  above  after  the 
cattle.     Upon  this   shewing  the  Court  decided  that  the 
plaintiff  was  not  entitled  to  recover  in  this  action  by  rea- 
son of  the  non  delivery  of  the  cattle  on  the  first  of  Octo- 
ber, as  the  plaintiff  had  waived  his  right  to  have  them  on 
that  day ;  and  that  no  suflicient  demand  was  shewn  to  have 
been  subsequently  made  to  sustain  the  action ;  therefore  the 
plaintiff  submitted  to  become  nonsuit  with  leave  to  except 
to  the  aforesaid  decision. — ^The  exception  being  allowed, 
the  case  now  comes  here  for  decision. 

Batlies,  J. — The  plaintiff  held  a  promisory  note  againsl 
the  defendant,  dated  28th  October,  1829,  for  the  sum  of 
|24,50,  payable  in  neat  cattle,  at  the  defendant's  dwelling 
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^^tZJiV^  house  in  Alburg  on  the  first  day  of  October,  1830.  At  the 
i9n,  *  time  and  place  of  payment,  the  plaintiff  was  ready  to  re- 
pjjj^  ceive  the  cattle ;  but  at  the  request  of  the  defendant  "  the 
plaintiff  agreed  to  defer  the  payment,"  and  said,  '^  he  voovld 
call  another  day^  and  take  the  caitle.^^  The  case  shows,  that 
in  a  few  days  after,  the  plaintiff  called  at  the  defethdanVs 
house  to  take  the  cattle  on  said  note,  and  there  made  known 
his  business ;  but  the  defendant  was  not  at  home  to  turn 
out  the  cattle ;  he  was  at  Court  on  Grand  Isle,  where  the 
plaintiff  saw  him,  and  told  him  he  had  been  to  his  house  to 
take  the  cattle  on  the  note,  as  he  had  agreed.  After  the 
plaintiff  gave  this  information,  it  was  the  duty  of  the  de- 
fendant to  pay  the  cattle  forthwith  on  the  note.  If  the 
plaintiff  did  not  call  again  to  take  the  cattle,  and  he  was 
not  obliged  to,  the  defendant  might  appoint  the  time, 
when  he  would  pay  the  cattle  at  his  house  on  the  note, 
and  notify  the  plaintiff  of  the  appointment,  and  pay  accor- 
dingly. After  such  appointment  and  notice,  the  payment 
of  the  cattle  at  such  time  and  place  would  be  as  good,  as 
if  made  at  the  time,  and  place  mentioned  in  the  note.  But 
if  the  plaintiff  did  not  attend  at  the  time  and  place,  so  that 
payment  could  be  made  to  him,  then  a  tender  of  the  cattle 
at  the  uttermost  convenient  time  on  .that  day  would  be 
good.     1  SwifU  Dig.  293;  Inst.  211. 

So,  if  the  defendant  chose,  he  might  have  driven  his  cat- 
tle to  the  plaintiff's  house,  and  if  he  was  at  home,  there 
paid,  or  tendered  the  cattle  on  the  note.  But  the  defend- 
ant adopted  no  mode  of  payment,  and  made  no  exertion  to 
satisfy  the  note  before  he  was  sued  in  January,  three  months 
after  the  note  became  due.  We  consider  this  was  an  un- 
reasonable delay  of  the  defendant  to  pay  the  note ;  and 
that  a  cause  of  action  had  accrued  to  the  plaintiff  on  the 
note  before  he  commenced  this  suit. 

But  it  was  contended  before  the  County  Court,  and  it  is 
insisted  here,  that  inasmuch  as  the  plaintiff  had  declared 
on  his  note  in  tiie  usual  way  without  noticing  the  agree- 
ment to  prolong  the  time  of  payment;  the  plaintiff  cannot 
recover.  We  consider,  that  if  the  time  of  payment,  men- 
tioned in  any  written  contract,  not  under  seal,  is  enlarged 
by  agreement  of  the  parties ;  in  bringing  an  action  on 
"Qch  contract,  it  is  sufficient  to  declare,  that  the  payment 
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was  not  made  according  to  the  time  mentioned  in  the  con-  **  j^JaJj"' 
tract,  without  noticing  the  agreement  to  enlarge  the  time       ^^>33. 
of  payment ;  and  if  payment  was  in  fact  made  according  to        pj^« 
the  enlarged  time,  the  defendant  may  show  it,  by  pleading       ^^^^ 
specially,  the  agreement  to  enlarge  the  time  of  payment, 
and  payment  accordingly.     In  the  case  at  bar,  we  consid* 
er  the  action  was  rightly  brought  on  the  note,  and  if  the 
defendant  had   any  sufficient  excuse  for   not  paying  the 
note  according  to  its  tenor,  this  shewing  should  come  from 
him,  and  not  from  the  plaintiff.     I  Swifts  Dig,  288 ;  2  Day, 
408;  15  J.  R.  338. 

If  the  contract  in  the  case  had  been  a  specialty  it  might 
deserve  a  different  consideration.     3  Ter.  Rep.  590  &.  n. 

A  majority  of  the  Court  are  of  opinion  that  the  nonsuit 
should  be  set  aside;  and  a  new  trial  granted,  and  it  is  or- 
dered accordingly. 

Harrington  fy  Perrigo,  for  plaintiff. 

Brown  fy  Bascom  fy  Hazen^  for  defendant* 


Samuel  Mott  vs.  Joseph  I.  Mott,  ^/^SJ^"' 


1833. 


In  an  aeti«n  broaght  by  •  pimrntiff  agaimt  heo  oir  more  def«adalitf »  if  tli« 
writ  ii  not  Mnred  on  all,  bat  a  bod  ott  m  retaraod  ai  lo  tomotltlioao  dafeodaata 
OB  whom  lerrice  ii  made  may  avail  themtelTat  of  any  defesea  whieh  all  the 
deTeadaots  eonld  make  if  the  writ  had  been  terred  on  all. 

The  defendant  on  whom  the  writ  is  lerred  may  plend  in  olliet  any  mm  prop- 
er to  be  plead  ia  offset  doe  from  the  plaintiff  to  all  the  defendants  against 
whoa  the  writ  is  isoned. 

A  jndgement  may  be  rendered  in  the  name  of  the  defendant  who  appears 
for  any  balance  whieh  may  be  found  dae  from  the  plaintiff  to.the  defendants 
against  whom  the  writ  Issaed. 

This  was  an  action  of  debt  on  judgement  pending  ia  the 
County  Court.  The  writ  wait  issued  against  the  defendant 
and  one  John  Mott,  but  the  officer  returned  a  non  est  in- 
ventus as  to  the  latter.  The  plaintiff  counted  in  his 
declaration  upon  a  judgement  in  his  favor  against  defen- 
dant and  said  John  Mott.  Defendant  appeared  and  plead 
Ist.  Nul  Tiel.  Record.  2d.  A  plea  in  offset,  that  the 
plaintiff  was  indebted  to  him  and  said  John  Mott  in  a  lar- 
ger amount  than  now  claimed  by  the  plaintiff.  To  this 
last  plea  in  offset  the  plaintiff  demurred.    The  first  issue 
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OiAVD  itr^B.  having  been  found  for  the  plaintiff,  the  Court  upon  hearing 

1833.  '    the  demurrer  adjudged  the  plea  in  offset  to  be  insufficienti 

g  U4^    and  gave  judgement  for  his  debt.     To  this  decision  the  de- 

J.  s^oct   '®'**^*'^^  excepted.     The  exception  being  allowed,  the  case 

now  comes  before  this  Court  for  further  adjudication. 

Argument  for  plainiiff*^-^The  only  question  presented  in 
this  case,  is,  whether  the  defendant  can  set  off  a  joint  de- 
mand in  favor  of  himself  and  one  John  Mott  in  this  suit^ 
against  the  plaintiff's  demand. 

tt  is  contended  that  in  all  cases  where  a  set  off  is  allow- 
ed, of  demands  in  favor  or  against  parties,  different  from 
those  upon  the  record,  it  must  be  in  cases  where  the  par- 
ties upon  this  record  are  the  only  ones  in  interest,  and  where 
it  plainly  appears  that  the  set  off  can  effect  the  right  of 
none  but  the  parties  of  record.  D.  Chipmans  Rep.  Breck- 
tnridge  vs.  Whiicomh^  180. 

[n  this]  case  John  Mott  is  not  privy  to  the  record,  and 
the  Court  cannot  seaver  the  interest  of  the  defendant  from 
that  of  John  Mott,  without  his  consent.  For  the  demand 
being  joint,  the  Court  cannot  judge  what  interest  each  may 
have  in  it.  It  may  or  it  may  not  be,  that  their  interests  are 
equal.  A  joint  demand  by  no  means  implies  that  the  in- 
terest in  each  are  equal. 

It  is  contended  that  this  entire  demand  cannot  be  set  off; 
for  if  set  off  to  the  amount  of  $100,  then  clearly,  the  plain- 
tiff might  plead  his  offset  to  the  defendants  offset  to  the 
amount  of  1000  dollars  in  his  favor  against  the  defend- 
ant and  John  Mott  or  even  John  Mott  alone,  and  recover 
his  judgement  for  the  balance;  or  the  plaintiff  might  plead 
his  book  account  in  offset  to  the  defendant's  offset  in  his 
favor  against  B.  &  J.  Mott,  or  even  against  John  Mott  alone, 
and  balance  book  accounts  with  John  Mott  without  his 
knowledge  or  consent,  and  bring  him  much  in  debt.  JUea- 
der  vs  £«ejZte,  2  Vt.  Rep.  569. 

Demands  to  be  legal  offsetts  must  be  mutual ;  but  in  this 
case,  the  debts  are  neither  mutual  by  parties  nor  by  inter- 
est, and  cannot  be  offset,     See  Statute  p.  85,  Sec.  92. 

The  Coutuel  for  the  defeAdant  contended,  1st.  That  in 
offsets  the  Court  always  regard  the  mutuality  of  the  claims. 
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The  claims  in  this  case  are  mutual  iu  as  much  as  the  de-  ^  jar»SaJ^^*' 
tnands  arc  in  fact  between  the  same  parties.  '^^- 

The  original  claims  between  these   parties  were  joint      s.  Mott 
and  could  have  been  offset ;  the  severance  is  by  operation    j.  s?Mou. 
of  law,  and  this  ought  not  to  effect  the  legal  rights  of  the 
parties.     It  effects  none  of  the  legal  rights  of  the  plaintiff 
and  should  not  those  of  the  defendant. 

The  defendant  and  John  Mott  are  parties  to  the  record. 
The  writ  is  against  both  ;  both  are  set  up  in  the  declara- 
tion, and  the  plaintiff  has  declared  against  both.  The  suit 
was  commenced  against  Joseph  S.  &  John  Mott,  on  a  joint 
demand  against  them,  and  the  rules  of  pleading  would  be 
the  same  in  all  respects  as  though  the  writ  had  been  serv- 
ed upon  both. 

The  demand  of  the  plaintiff  was  a  joint  and  not  a  joint 
and  several  demand.  The  judgement  would  it  is  contend- 
ed  bind  both  defendants.  The  defendant  who  was  nonsuit- 
ed Could  not,  if  sued  himself  set  up  and  try  over  again  a  de- 
fence which  had  been  made  by  the  party  in  this  suit. 

The  opinion  of  the  Court  was  pronounced  by 
WiLLTAMs,  J. — ^I'his  action  was  commenced  against  Jo- 
seph S  Mott  &  John   Mott,  as  appears  both  by  the   writ 
and  declaration.     The  Sheriff  returned  that  he  could  nei- 
ther find  body  nor  estate  of  the  said  John  Mott   within  hi? 
precinct.     According  to  the  practice  in  this  State  the  suit 
then  proceeded  against  Joseph  S.  Mott  alone,  who  appear- 
ed and  plead  in  offset  to   the  plaintiff's   demand,  that  the 
plaintiffwas  indebted  to  him  and  the   said  John,  who  was 
originaliy  sued  with  him,  in  a  greater  amount  than  the 
plaintiff  here  claimed.     It  appears  that  the  plaintiff  counts 
in  his  declaration  on  a  joint  demand  against  the  said  Jo- 
seph &  John  Mott.     The  question  is  whether,   as  the  suit 
now  stands  against  Joseph  S.  alone,  he  can  avail  himself 
in  offset  of  a  sum  due  to  him  and  John  Mott.     It  is  con-* 
tended  that  as  he  stands  as  sole  defendant,  there  is  no  mu- 
tuality in  the  claims  which  are  attempted  to  be  set  off  one 
gainst  the  other ;  that  as  the  statute  provides,  that  when  a 
balance  is  found  due  to  either  party)  judgement  shall  be 
rendered  therefor  against  the  party  in  arrear,   the  defend** 

ant  can  only  plead  in  offset  a   sum  due  to  him  alone  and 
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^'jSSiJf^'i''  cannot  lake  a  judgement  in  his  own  name  for  a  sum  whicfr- 

'®^- may  be  found  due  to  him  and  another. 

s.  Mott  l'')^  objections  as  it  will  be  seen  are  technical,  and  as 

J.  sTjiiott  ^^^^  ^^^y  present  some  formidable  objections  against  the 
plea.  If  it  shall  be  found  however  that  both  upon  a  legal 
and  equitable  construction  of  the  statute  the  defendant  is 
entitled  to  this  defence,  w^e  must  endeavor  to  overcome  any 
difficulties  arising  from  forms,  and  give  effect  to  the  spirit 
and  intent  of  the  statute. 

The  statute  of  offsets  provides  that  where  the  plaintiff 
in  any  action  &c.  shall  be  indebted  to  the  defendant,  the 
defendant  may  plead  an  offset  of  any  sum  or  sums  due  to 
him  from  the  plaintiff,  which  plea  shall  be  in  the  nature  of 
a  declaration  in  one  or  more  counts,  and  the  jury  shall  be 
directed  to  find  generally  suck  sum  or  sums  as  shall  be 
found  in  arrear  from  either,  and  judgement  shall  be  ren* 
dered  thereon  accordingly.  To  give  effect  to  this  statute 
we  think  that  those  persons  may^  be  considered  as  dcfend^^ 
ants  against  whom  the  writ  and  declaration  issue.  That 
as  the  writ  issued  in  this  case  against  Joseph  &  John  Moti 
on  a  joint  demand  against  them,  they^  are  to  be  treated  9» 
defendants,  and  any  defence  whether  by  plea  in  offset  er 
otherwise  which  destroys  the  plaintifT's  action  and  ahewsL 
that  he  has  no  right  of  action  against  the  two,  will  avail 
either  of  them  if  the  suit  becomes  discontinued  as  to  the 
other  in  consequence  of  a  failure  to  make  service  on  both^. 
The  plaintiff  would  have  been  permitted  in  this  case  to 
have  given  in  evidence  an  acknowledgement  of  John  Mott 
to  avoid  the  statute  of  limitations  if  the  same  had  beeni 
plead,  or  any  admissions  or  declarations  of  his  in  relation 
to  the  joint  denumd.  Whether  the  defendant  Joseph  S» 
could  also  have  plead  in  offset  a  sum  due  bim  alone  froR%^ 
the  plaintiff  i»  not  a  question  now  before  us,  and  we  only 
remark  that  if  the  defendant  has  this  double  advantage  it 
must  arise  from  the  peculiar  situation  of  the  case* 

As  it  appears  from  the  pleadings,  that  at  the  time  of 
the  commencement  of  this  action  tlie  plaintiff  was  indebt- 
ed to  Joseph  and  John  Mott  in  a  greater  amount  than  the 
claim  he  sets  up  against  them,  his  action  must  be  barred 
and  he  is  not  entitled  to  a  judgement  against  both  or  eith- 
rA  of  them,  and  this  must  have  been  anticipated  by  him  at 
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^the  commencement  of  the  suit,  if  he  had  no  defence  a-  ^  j^J  '•*■' 
gainst  their  claim.  i^i* 

The  question  then   arises  whether  a  judgement  for  the      ^^oct 
.balance  which  appears  to  be  due  from  -the   plaintiff  to  Jo-   j  gl^^n 
seph  S.  &  John  Mott  can  be   rendered  in  this  case,  as 
John  Mott  is  not  before  the  CouK  and  is  not  now  a  party 
to  this   suit ;   and   we  are  inclined  to  tlie   opinion   that  a 
judgement  may  be  rendered  for  this  balance  in  tlie  name 
of  Joseph  S.  the   only  defendant  who  appears;  that  in 
K)rder  to  carry  the  provisions  of  the  statute  into  effect  in  a 
case  situated  like  this,  judgement  must  be  so  rendered. — 
The  effect  of  such  judgement,  will  be,  to  preclude  any  other 
•action  on  the  demand  which  is  the  subject  of  the  plea,  in 
the  name  of  Joseph  S.  and  John  Mott.     The  demand  due 
from  the  plaintiff  was  due  to  them  jointly,  either  could  have 
•controlled  it,  could  Aave  commenced  an  action  thereon  in 
the  name  of  both,  either  could  have  received  payment,  re- 
leased or  receipted  the  whole  demand^  accounting  to  the 
other  for  his  share. 

The  legal  and  equitable  powers  of  this  Court  are  sufB- 
ctent  to  guard  the  rights  and  protect  the  interest  of  John 
Mott  if  there  are  any  considerations  to  induce  us  to  exer- 
cise them  on  his  application,  but  judgement  must  be  ren- 
dered in  the  name  of  the  defendant,  who  here  appears  for 
the  balance  due  him  and  John  Mott,  from  the  plaintiff. 

The  judgement  of  the  County  Court  must  therefore  be 
reversed  and  judgement  entered  for  the  defendant  to  re- 
prover the  balance  due,  and  as  it  is  a  matter  of  computa- 
tion only,  the  clerk  will  ascertain  the  balance  and  enter  a 
jadgement  therefor. 

After  the  opinion  of  the  Court  was  pronounced,  the 
plaintiff,  by  leave  of  the  Court,  entered  a  nonsuit,  the  de- 
fendant making  no  objection. 

Harrington  J  for  plaintiff. 

Brmon^  for  defendant. 


v/ 
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^Vm^n^^'  Abraham  Hilliksk  vs.  Sflvia  Loop* 

1833, 
———————     The  Don  joinder  of  one  who  ought  to  hare  been  made  a  plaiotifT  may  be  ta- 
ken adTaniage  of  on  trial,  notwKbstaading  it  may  be  pleaded  in  abateaaent. 

It  is  competent  for  the. parties  in  an  action  on  book  to  tostify  as  to  the  penons. 
wha  owned  and  sold  the  articles  charged. 

Plea  of  partnership  between  the  plaintiff  and  another  person  and  jadgement 
thcreon,^ does  not  estop  the  party  from  insisting  that  there  was  a  partnership 
between  the  plaintiff  and  two  others. 

In  the  case  of   dormant  partners  an  action   may  be  brought  on  an  implied 

contract  made  with  them,  either  in  the  name  ofthe  acting  partner  alone,  or  in 

^  the  name  of  all  the  partners;  bat  if  in  the  name  of  the  latter  the  Court  will  see 

that  the  defendant  is  not  deprived  of  any  defence  which  he  would   be  entitled 

to,  if  the  action  had  been  brongbt  in  the  name  of  the  acting  partner  alone. 

In  the  case  of  joint  owners  of  property  sold  by  one,  the  purchaser  not  know- 
ing that  others  were  interested,  an  action  for  the  price  nay  be  maintained  !» 
the  name  of  the  person  with  whom  the  contract  was  made,  or  in  the  names  of 
the  persons  interested. 

This  was  aa  action  on  Book  which  seems  to  have  been 
pending  in  the  County  Court.  The  defendant  plead  in 
abatement,  stating,  that  at  the  time  ofthe  delivery  of  the 
article  charged,  the  plaintiff,  and  one  Joseph  Tilitson 
were  partners  and  joint  owners  of  the  same,  and  that  the 
property  was  delivered  to  the  defendant  as  their  joint  prop- 
erty, and  not  on  the  private  account  of  the  plaintiff-  The 
plaintiff  replied,  traversing  the  facts  stated  in  the  defend- 
ant's plea.  It  would  seem  from  an  inspection  of  the  pa- 
pers that  the  plea  in  abatement  did  not  prevail,  and  that  a 
judgement  to  account  was  rendered.  By  the  report  of  the 
auditor  the  following  were  the  material  facts  which  ap- 
peared. 

That  some  time  previous  to  September,  1830,  the  plain- 
tiff agreed  with  the  defendant  to  furnish  and  deliver  at  the 
grave-yard  in  Alburgh  a  set  of  Grave  Stones,  which  were 
to  be  lettered  agreeable  to  a  certain  inscription  furnished 
by  the  defendant,  and  the  defendant  agreed  to  pay  the 
plaintiff  $27  for  the  same.  The  plaintiff  delivered  the 
Grave  Stones  agreeably  to  the  contract. 

The  defendant  then  offered  to  prove  that  the  plaintiff  at 
the  time  he  sold  and  delivered  the  Grave  Stones  aforesaid, 
was  a  partner  in  that  business  with  Joseph  Tilitson  and 
Joel  Tilitson  of  Highgate,  who  are  now  living — or  if  not 
actually  partners,  yet  that  the  Tilitsons  were  joint  owners 
of  the  property  aforesaid,  with  the  plaintiff,  an4  thftt  it  was 
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«old  on  their  joint  account ;  and  for  that  purpose  called  ®  jrartSart'^*^* 
the  plaintiflf,  who  had  not   been  sworn  in  the  cause.     To       ^^3. 


this  the  plaintiff's  counsel  objected,  and  contended  that  fiiuiber 
the  defendant  could  not  at  this  time  avail  herself  of  this  j^^- 
defence ;  and  if  this  defence  did  not  come  too  late,  yet 
that  the  plaintiff  could  not  be  called  by  the  defendant,  and 
made  a  witness  to  prove  the  aforesaid  fact  offered  to  be 
proved  by  the  defendant.  But  the  auditor  overruled  both 
these  objections  and  the  plaintiff  was  sworn. 

From  the  testimony  of  the  plaintiff,  it  appeared,  that 
sometime  previous  to  September,  1830  the  plaintiff  and 
J.  &  J.  Tilitfion,  who  were  general  partners  in  Marble  bu- 
siness, and  still  being,  entered  into  a  contract  by  which  it 
was  agreed,  that  the  Tilitsons  were  to  furnish  Grave  Stones 
for  the  plaintiff,  to  be  by  him  polished — that  the  plaintiff 
was  to  carve  and  letter  them,  with  such  inscriptions  as 
should  be  furnished  by  the  purchaser — that  the  plaintiff 
was  to  sell  the  Grave  Stones,  was  to  collect  in  all  the  pay 
for  the  Grave  Stones  so  sold,  and  to  pay  over  to  the  Tilit^ 
SOBS  onehalf  of  all  that  was  received  for  them;  and  if  any 
debts  were  lost,  the  Tilitsons  were  to  loose  one  half,  and 
the  plaintiff  the  other  half.  Nothing  was  said  at  the  time 
of  making  this  contract  whether  the  Tilitsons  should  or 
should  not  have  a  right  to  collect  or  recover  pay  for  Grave 
Stones  sold  by  the  plaintiff.  The  plaintiff  sold  all  the 
Grave  Stones  received  of  the  Tilitsons  in  his  own  name, 
aad  never  made  any  contracts  as  partner  of  the  Tilitsons,  or 
signed  any  obligations  as  such.  The  Grave  Stones  in 
question  were  received  of  the  Tilitsons  under  the  contract 
made  with  them  by  the  plaintiff  as  aforesaid. 

Upon  this  state  of  facts  the  Auditor  found  for  the  plain- 
tiff to  recover  the  sum  of  $27,  for  said  Grave  Stones,  and 
interest. 

To  the  acceptance  of  the  report,  the  defendant  objected. 
1st,  That  the  action  of  Book  Account  cannot  lie.  2d.  That 
the  plaintiff  was  a  partner  with  J.  &  J.  Tilitsons  in  the  sale. 

of  the  property.  3d.  The  plaintiff  and  said  Tilitsons  were 
jointly  interested  in  the  plaintiff's  account.  These  objec- 
tions prevailed  with  the  County  Court.  Whereupon  the 
plaintiff  excepted  to  their  decision,  and  the  case  is  now 
presented  for  the  consideration  of  this  Court. 
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^ /wnSa^*"*       Counsel  for  pWff.—  Ist.  It  is  contended  that  plaintiff  and 
1833.  '     Tilitsons  were  not  partners  in  the  Grave  Stones,  for  which 
Hiiiiker      ^^^^  ^^  '*  brought,  nor  could  they  have  maintained   this 
Loop        ^^^^  ^^  ^'^^^ '  ^^^  ^^  constitute  a  partnership  there  must  be  a 
joint  interest  both  in  the  purchase  and  sale  of  the  partner- 
ship effects.     Wilsons  Partnership  20  &  21 ;  1  Swift.  Dig. 
540 ;  4  Term.  Rep.  720,  Savilla  vs.  Robinson  S^  Hutchinson. 
Hilliker  could  not  legally  be  made  chargeable  with  the 
labor  in  quarrying  the   marble,  nor   for  the  use  of  Mill  to 
saw  it,  nor  for  transporting  ihe  marble,  nor  any  other  ex- 
pense until  the  marble  had  actually  passed  into  his  hands. 
And  on  the  other  hand  Tilitsons  could  not  legally  be  made 
trhargeable  for  any  polishing,  lettering   nor  carving,   nor 
for  transporting  the  Grave  Stones  to  the  place  of  sale. 

By  the  terms  of  the  agreement  between  Hiliiker(&  Tilit- 
sons, Tilitsons  could  have  no  control  over  the  Grave  Stones 
after  they  passed  into   the  hands  of  Hilliker;  nor  could 
they  dictate  the  price,  the  terms  or  time  of  payment,  for 
this  was  wholly  in  the  power  of  the  plaintiff.     But  in  ex- 
change for  this  privation  the  Tilitsons  were  to  be  shielded 
from  troubles  and  dangers  that  otherwise  they  must  have 
shared,  viz.   collecting  in  the  debts,   paying   expenses  in 
endeavoring  to  enforce  a  legal  collection,  which  they  must 
if  joined   in   the   collection  have   shared.     There   were 
such  stipulations  in  this  agreement  as  excludes  all  idea  of 
partnership.     There  was  no  equality  in  the  loss  and  gain 
as  between  the  plaintiff  and  the  Tilitsons.     Had  there  been 
a  privity  between  the  defendant  and  the  Tilitsons  in  mar- 
king the  contract,  it  would  alter  the   appearance  of  this 
defence.     But  the  contract  was  made  without  the  defend- 
ant\knowledge  that  the  Tilitsons  were  in  any  way  interes- 
ted in  it. 

2d.  If  the  Tilitsons  could  be  called  partners  at  all,  still 
they  are  dormant  partners ;  for  in  the  words  of  the  Report 
'*  the  plaintiff  sold  all  the  Grave  Stones  received  of  the 
Tilitsons  in  his  own  name,  and  never  made  any  contract  as 
partner  of  the  Tilitsons,  or  signed  any  obligations  as  such." 
And  the  Report  shows  that  the  contract  was  made  solely 
between  the  plaintiff  and  the  defendant,  without  any  re- 
ference to  the  Tilitsons.  This,  if  partners  at  all,  would 
make  the  Tilitsons  dormant  partners;  and  the  law  is  that 
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he  who  coDceaU  his  name  while  he  is   partner  shall  not  ^  V>  ^*^^r 

^  January, 

come  out  in  the  collection  of  the  debts.     It  would  oper-       i*^- 
ate  to  effect  offsets  and  surprise  the  other   party,  and  has     Hiiiik^i^^ 
never  been  allowed.    This  has  been  expressly  decided  in       j^^"^* , 
the  case  of  Boardman  vs.  Kedcr  fy  Alleny  2  Vt.  Rep.  65  ; 
1  Swifts  Dig.  348. 

3d.  The  record  in  this  case,  arhows  that  the  defendant 
pleaded  the  nonjoinder  of  the  Tiiitsonsin  abatement  before 
the  County  Court,  and  the  plaintiff  pleaded  a  replication 
traversing  that  plea,  so  that  an:  issue  was  joined;  and  by  a 
fair  interpretation  of  the  records  below,  this  was  the  issue 
on  which  the  Court  gave  judgement  to  account.  If  so,  the 
defendant  should  have  excepted  to  that  judgement  and  in 
that  manner  brought  the  question  to  this  Court. 

The  pleadings  were  all  made  and  judgement  rendered 
the  same  term  of  the  Court,  and  it  is  contended  that  the 
defendant  could  not  waive  the  pleadings  without  an  order 
of  the  Court,  and  a  repleader  awarded  ;  and  if  the  defend- 
ant disregarded  the  pleadings  and  issue,  and  suffered  judjge- 
ment  to  pass,  the  same  question  could  not  be  raised  by 
the  defendant  before  the  auditor.  By  the  rules  of  the 
County  Court,  if  either  purty  party  changes  his  pleadings 
he  roust  file  his  plea  and  serve  the  adverse  party  with  a 
copy  30  days  before  the  session  of  the  Court  in  which  the 
cause  is  to  be  tried. 

4th.  The  plaintiff  could  not  be  called  as  a  witness  by 
the  defendant  to  prove  the  contract  between  himself  and 
Tililsons.  This  does  not  come  within  the  statute  authori** 
s'mg  the  examinations  of  parties  in  book  actions-. 

Counsel  for  defendant, — In  aU  cases  of  implied  contracts* 
the  legal  interest  in  the  contract  is  vested  in  the  person* 
from  whom  the  consideration  moves.  Hammond  on  Par- 
ties, 6,  11,  20;  Goulds  Plead.  196;.  Teed  vs.  Elworthy,  14 
East.  210;  3  EspinasR.  248. 

All  persons  legally  interested  in  the  contract  must  be 
jmned  in  the  action.  Gould  P.  272,  4 ;  1  Saund.  291; 
Rice  vs.  Shute^  6  Bur.  2611 ;  Dubois  vs.  Luderh^  1  C.  L.  R. 
207;  Law.  Plead.  lOS,  0,  309 ;  ScoU  vs.  Goodwin,  1  F.  <fe 
P.  67,  73. 
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OmM  isuB.  ed,  and  judgement  must  be  entered  for  the  pluntiff  to  ie« 
i8».  '     cover  the  sum  found  due  by  the  auditos^ 
jTOHi^^y         Harringi^ni  for  plaintifil 
l]^^  SauUejf  ^  Adanu^  for  defendant*-  » 


1833. 


CbJLIIIXS  W*   ClABK   VS*   JeDKDIAH  FaEEMAlfr 

r  --^Tfi."         ^'^^  "^  Aadita  QaereU  Mutt  be.i«rveS  «{»on  aU  who  mw  nuMd  m  defeatf^' 
JflMMvy^*     utt,  or  it  M«]r  be  abated: 

^    That  one,  who  it  named  at  deleadliBt  ia  aa  Audita' (Querela,  aad  oa  wbom  v* 
terriee  it  made,  eaanot  beboMd  to  aatwer  bf  haviaf  aetiee   of  tbetait;  the 
ttatntoproTitioa  about  gJTiag  aotiee  eppJyiBg-ODlj  to  catet  where  terriee  hao« 
been  made*. 

That  whea  terriee  of  a  writ  of  Aadita  Querela  it  made  apoa  oaO  oalj  of  iir»- 
defendaatF,  aad  ho  aegleett  40  plead  in  abateoMot,  but  goet  to  trial  apoa  the 
neritit  and  there  it  a  Teidietagaiatt  htm,  with  aomiaal  damaget  aad  eott,  it 
it  thea  too  late  for  him  to-  move  to  ditmita  the  tait  for  waat  of.  terriee  oa  tiie 
other  defeadaat;  bat  the  Court  will  proeeed'aad  reader  jndgment,  that  th^ 
ezeeatioa  bo  tot  atide,  witk  aominai  damaget  and  eoet ; .  leariag  the  original 
JDdgmeal  in  finii  force* 

This  cause  came  up  from  the  County  Court  for  a  hearing 
upon  a  Bill  of  exceptions,  from  which  it  appears  that 
this  was  an  Audita  Qoereb  brought  against  the  afore-^ 
said  Freeman,  and' one  James  Bougery,  to  set  aside  an 
Execution  in  their  favor  against  the  said  Clark.  The 
writ  was  }egalty  serred  on  Freeman  and  nan  e$t  was  return- 
ed as  to  Dougery;  At  the  September  Term  of  the  County 
Court  I83O9  said  Dougery,  after  the  plaintiff  had  proved 
notice  on  him,  appearedand  made  a  written- motion*  to  di9^ 
miss  the  action  as  to  him ;  upon  this  motion  the  Court  ren- 
dered judgment,  that  Dougery  be  dismissed  with  his  costr*. 

At  a  subsequent  Term  the  cause  came  on  for  trial 
against  Freeman,  on  the  plea  of  not  guilty.  On  this  plea 
judgment  was  rendered  against  Freeman,  for  one  cent 
danaages.  After  judgment.  Freeman  moved,  that  the  acs 
tion  be  dismissed  as  to  him,  on  the  ground,  that,  after  the 
dismissal  ofDongery,  no  further  proeeedings  ought  to  be 
had  in  the  case.  This  motion  was  over  raled,  and  judg^ 
ment  rendered  against  Freeman.  To  both  decisions  excep- 
tions were  taken,  and  now  come  heie  for  consideiation* 

SmaUeyandJldamSyfor  defenHant. — Contended  that  the 
precise  point,  involved  in  this  case,  Was  determined  in  the 
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case  of  Prop.  Society  is  Ballard   4  Vi.  R.    1 ».  Com-    ^Si^^: 
pile  Stat.  64,  74,  6],  101,87,  828.  ^»-  ' 

The  abatement  of  the  suit  as  to  either  of  the  defendants      ciaik. 

mam 

is  an  abatement  as  to  both.  All  proceedings  in  the  cause 
became  nugatory  and  absurd  on  the  severance  of  the 
parties.  By  dismissing  Dougery  from  the  Audita  Qtc^reZa, 
it  follows,  that  be  may  rightfully  detain  the  plaintiff  on  the 
•execution,  whilst  Freeman^  by  the  last  judgment  of  the 
County  Court,  is  condemned  to  pay  damages  for  this  de- 
tention. Dougery's  rights  are  scffected  without  his  having 
an  opportunity  of  protecting  them. 

AH  the  defects  of  service  in  this  case  appear  from  the 
fitce  of  the  writ;  and  therefore^  it  was  unnecessary  to  plead 
ibem. 

Cruild  vs.  Richardson  6,  Picl  364,  Casevs.  Humphrey, 
iSyCon.  R.  130,  and  authorities  there  cited. 

SmUh  and  Stephentj  for  plaintiff. — ^If  Dougery  is  consider- 
led  out  of  the  cauae,  yet  Freeman  basAo  xight  to  move  to 
^lismiaa  after  a  trial  upon  the  merits.  He  should  have 
f4eaded  in  abatement,  .before  the  expense  of  -a  trial  upon 
the  merltfl. 

VoTCHiNsoN,  C.  J. — A  judgment  having  been  recov- 
ered in  favor  of  Dougery  and  Freeman,  against  the  present 
plaintiff,  Clark,  this  writ  of  Audita  Querela,  to  set  aside 
Ihe  execution  upon  that  judgment,  should  clearly  have 
been  served  upon  both  of  said  creditors  ;  and  for  want  of 
ancb  aenriee^m  both,  it  oaght  to  abate  or  be  dismissed,  if 
a  plea,  or  motion  to  that  effect  iiad  been  interposed  in  due 
time.  The  Statute  has  pointed  out  a  way  in  which  ser- 
inice  can  be  made  in  all  possible  cases,  to  bring  again  into 
Court  fssties,  who  have  once  recovered  judgments,  for  the 
porpMe  of  correcting  those  judgments,  if  erroneous.  But, 
if  the  action  is  entered  in  Court  without  service,  notioe  of 
the  suit,  mevely,  will  not  make  other  persons,  than  those  on 
whom  service  has  been  made,  parties  to  the  suit.  The 
plaintiff  proceeded  just  as  if  a  service  had  been  made  on 
Dougery,  and  gave  him  notice  of  the  suit.  He  might  safe- 
ly have  disregarded  that  notice.     But  he,  fearful,  perhaps, 
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Faavk&iiTi 
1883. 

Ctuk. 
FreettftD. 


of  the  coQsequence  of  standing  aloof,  appeared  and  filed  ck 
written  motion  to  be  dismissed  from  the  suit.  His  motioa 
prevailed.  Had  he  appeared  for  the  purpose  of  any  other 
defence  in  the  suit,  than  to  move  his  dismissal,  or  to  take 
advantage  of  the  want  of  service  in  someway,  it  would  have* 
made  him  a  regular  party  to  the  suit.  But  his  appearance 
to  move  the  dismissal  did  not  bind  him  as  a  party. 

Again,  if  Freeman  would  abate  or  dismiss  the  suit,  it 
was  incumbent  on  him  to  file  his  plea  or  motion  in  due> 
season ;  and  not  plead  to  the  merits,  and  put  the  plaintifif 
to  the  expense  of  a  trial  upon  the  merits,  and  afterwards 
move  to  dismiss  the  suit.  By  the  judgment,  rendered  in 
tlie  County  Court,  the  execution  is  set  aside,  leaving  the 
original  judgment  in  full  force,  and  the  plaintifi*  recovered 
one  cent  damages  and  his  cost  3  and  that  judgment  is  oj^ 
firmed. 


Grahd  Islb» 

Jamutnft 

1831. 


Harby  Hill  vs.    Daniel  Wait. 

lo  as  aetioDf  to  give  a  jastiee  of  tb«  ptace  ezclvtira  Jurisdictioii,  tho  ird 
'  dammun  mast  not  bo  laid  OTOr.  nor  the  sum   is  demaod   appear  from  the  dec- 
laration speoifieation  or  exhibit  of  the  plaintiff  to  be  more^  than  ten  dollar*. 

A  jadgmeot  rendered  on  Tolnotary  eonfemion  of  the  debtor^bj  a  jnatiee  of  the 
peace  who  it  related  to  the  creditor  within  the  4  th  degree  of  affinity,  i»  voitf 
for  want  of  jurisdiction. 

AIthoo(fh  an  officer  haWng  an  ezecntton  legal  npon  its  face.  Issued  oi» 
such  judgment  would  be  justified  in  lerying  and  collecting  the  tamcj  yet  he  i» 
not  liable  for  neglecting  so  to  do. 

This  was  a  suit  originally  commenced  before  a  justidb 
of  the  peace,  and  was  carried  up  to  the  County  Court  by 
an  appeal  entered  by  defendant. 

It  was  an  action  against  an  officer  for  neglecting  to 
serve  and  return  an  execution  in  favor  of  the  plaintijff.— - 
Plea  not  guilty.  The  declaration  set  forth  a  judgment 
upon  which  the  execution  was  issued  of  $6,30  damages 
and  25  cents  costs,  and  concluded  to  the  damage  of  the 
plaintiff  $20,00.  At  the  May  Term  of  the  County  Court 
1830,  the  plaintiff  moved  to  dismiss  the  cause  on  the  ground 
of  want  of  jurisdiction.    This  motion  was  overruled. 

At  the  October  Term  1830,  upon  trial  of  the  cause,  the 


HUl 
Wait, 
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detedaDt  oAsfed  to  peove  tbat  the  judgiDent  upoo  which  ^*^J?.''*> 
the  execution  in  question  was  issued,  was  rendered  on  con-       mSi7' 
fession  before  Ezra  Pike,  jr.  who  was  related  to  the  plain*' 
tiff  within  the  4th  degree  of  affinity.    To  the  admission  of 
this  evidence  the  plaintiff  objected,  which  objection  was 
OTerni)ed,  and  the  evidence  admitted. 

The  defendant  then  proved  that  said  Pike  was  related  to 
the  plaintiff  as  aforesaid,  and  that  this  fact  was  known  to 
the  defendant  when  he  had  the  execution  in  his  hands.— ^ 
Whereupon  the  Court  decided  that  the  judgment  and  exe- 
cution were  void,  and  therefore  that  defendant  was  not 
guilty.  To  this  decision  the  plaintiff  excepted,  and  this 
exception  and  also  the  question  in  relation  to  the  JU'. 
risdiction  of  the  Court  below  now  come  up  here  for  consid- 
eration. The  names  of  counsel,  and  the  brief  of  ^the  de- 
fendant have  not  been  furnished  by  the  judge  who  deci- 
ded the  case. 

■ 

Plaintiff'a  Counsel— I.  The  judgment  mentioned  in  the 
plaintiff's  declaration  is  not  void.— S/«^  131. 

Taking  a  confession  is  not  a  judicial  act  any  more  than 
taking  the  acknowledgement  of  a  deed  is  a  judicial  pro- 
ceeding. The  magistrate  in  either  case  merely  certifies 
an  admission.  By  the  words  «  any  cause"  in  the  23d  sec- 
tion of  the  act,  p.  131, the  legislature  can  mean  nothing  more 
than  what  in  technical  language  is  called  "  an  action.'*— 
That  is  "  the  lawful  demand  of  our  rights  »  in  a  court  of 
justice. 

The  effect  which  the  law  gives  to  a  confession,  cannot 
determme  the  nature  of  the  act  by  which  the  confession  is 
authenticated. 

2.  The  justice  had  jurisdiction  of  the  subject  matter  in 
this  case.  Besides  the  debtor  has  the  right  expressly  giv- 
en  him  by  the  21st  section  of  same  act  to  tender  a  confes- 
sionto  any  creditor  before  any  justice;  and  the  debtor 
thereby  acquires  certain  rights  without  the  consent  or  anv 
act  of  the  creditor. 

The  debtor  in  this  case  availed  himself  of  this  privilege 
and  the  defendant  now  seeks  to  avoid  the  voluntary  act  of 
the  debtor  after  it  has  been  accepted  by  the  creditor.  It 
must  cerlamly  be  by  some  unbending  rule  of  law,  that  the 
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Oyirs  itLF,  defendant  can  be  permitted  to  set  up  this  defence.  What 
16SI.  '  right  or  interest  has  he  in  the  agreement?  of  the  pluntiff 
Hjii        and  his  debtor. 

y^*.^  3.  The  County  Court  erred  in  not  dismissing  the   ap- 

peal.    Stat.  140. 

The  sum  demanded  does  not  exceed  ten  doHars,  though 
the  ad  damnum  is  twenty  dollars.  Where  the  declaration 
furnishes  the  rule  of  damages,  the  ad  damnum  is  mere  form. 
This  action  is  against  an  officer  for  neglecting  to  levyj  and 
making  k  false  return  upon  an  execution  for  the  sum  of 
^5,55.  The  thing  or  sum  demanded  is  ascertained  by  the 
liability  incurred  by  the  officer  for  neglecting  to  levy  this 
execution.  This  liability  is  measured  by,  and  cannot  ex* 
ceed  the  amount  of  the  execution. 

Pabdock,  J. — ^Two  questions  are  presented  by  these  ex-- 
ceptions  for  the  consideration  of  the  Court.  1.  Whether 
the  County  Court  had  appellate  jurisdiction )  or  in  other 
words,  whether  the  writ  was  so  drawn  as  to  give  the  justice 
of  the  peace  exclusiye  jurisdiction.  The  declaration  sets 
forth  a  judgment  of  $5,30  damage  and  25  cents  costs,  and 
concludes  *<  to  the  damage  of  the  plaintiff  $20,00.''  The 
question  has  long  been  agitated  in  the  lower  Courts  wheth- 
er the  ad  damnum  or  the  cause  of  action  declared  on  should 
be  the  criterion  in  determining  the  jurisdiction  of  a  justice 
of  the  peace  ;  and  the  practice  is  very  unsettled,  particular^ 
ly  in  oases  where  their  adjudication  is  final ;  and  the  de- 
cision of  our  County  Courts  have  not  been  uniform  in  sus^ 
taining  appeals  of  that  character ;  but  in  some  cases  have 
been  governed  by  the  amount  of  the  plaintifTs  demand,and 
in  others  by  the  amount  of  the  ad  damnum*,  and  it  is  of  lit^ 
tie  consequence  which  shall  be  adopted,  compared  with 
the  necessity  of  having  the  question  put  at  rest,  [n  the 
case  of  Church  vs.  Van  Duzer  decided  last  week  in  Frank- 
lin county,  the  plaintiff  in  an  action  of  book  debt,  had  laid 
hisaJi2amnumat$10and  the  amount  which  he  exhibited 
before  the  justice  amounted  to  $10,60;  an  appeal  was  ta- 
ken to  the  County  Court,  and  a  motion  to  dismiss  for  want 
of  appellate  jurisdiction  was  overruled,  and  this  Court  afr 
firmed  the  judgment.  Again,  in  the  case  of  Reynolds  and 
Wife  vs.    Rohinsimj  decided  on  writ  of  error  in  Franklin 
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County  1822,  the  ad  damnum  was  jt20,  the  amount  on  ^^^^^^Smm^' 
was  $1,50,  the  County  Court  on  motion,  dismissed  the  ac-       i^^- 
tion  for  want  appellate  jurisdiction,and  this  Court  reversed        hiii 
their  decision ;  and  it  would  seem  that  the  point  to  be  de-       ^^ 
cided  in  this  case,  falls  directly  within  the  decision  last  ci- 
ted; for  where  the  Court  has  the  question  of  jurisdiction  be- 
fore them,  it  is  immaterial  whethei  the  amount  of  damage 
is  to  appeal*  from  the  declaration  or  a  specification  of  tho 
claim ;  and  as  the  case  of  Reynolds  and  Wife  vs.  Robinson^ 
the  defendant  in  error,  must  be  oonsidered  as  settling  the 
law  where  the  ttd  damnum  is  laid  over  $10 ;  so  \does  the 
case  of  Church  vs.  Van  Duzer^  where  the  amomit  exhibit- 
ed is  over  $  I  O^and  both  Were  appealable.  And  the  Court  are 
Imanimoils  in  the  opinion,  that  to  give  the  justice   exclu- 
sive jurisdiction,  the  ad  damnum  must  not  be  laid  over,  nor 
the  sum  in  demand  appear  from  the  declaration,  or  sp^ifi- 
cation  or  exhibits  of  the  plaintiff,  to  be  more  than  $10. 

The  jurisdiction  of  the  justice  being  sustained,  our  next 
enquiry  is,  whether  Eaura  Pike  could  legally  render  a  judg- 
ment in  fator  of  this  plaintiff;  they  being  related  within 
the  4th  degree  of  liffinity.  In  the*  23d  section  c^  the  aot 
defining  the  powers  of  a  justice  of  the  peace,  it  is  declared 
*^  that  no  justice  of  the  peace  shall  t&ke  cognizance  of  any 
cause,  where  he  shall  be  within  the  1st,  2d,  3d,  or  4th,  de^ 
gree  of  affinity  or  consanguinity  to  either  of  the  pities,  or 
shall  be  directly  or  indirectly  interested  in  the  cause  or 
matter  to  be  determined."  And  in  the  ^ase  6fJ?ale»vs. 
Thomfsoni  reported  in  2c/,  Vol.  Chip.  R.  96,  it  was  deter- 
mined by  the  Court,  that  the  entering  up  of  a  judgment 
by  a  justice  of  the  peace,  upon  the  voluntary  confession  of 
the  debtor,  was  taktng  cognizance  of  a  cauie^  within  the 
meaning  of  this  section ;  and  as  the  justice  was  the  owner 
of  the  demand  upon  which  h6  took  the  confession,  the  rec- 
ord was  adjudged  void;  and  we  see  no  reason  for  calling. 
in  question  the  propriety  of  that  decision  ^  therefore  the* 
jiadgment  against  Pettis  upon  which  the  execution  in  qaes»- 
CioD  issued,  nmst  be  pronounced  void. 

As  it  respects  the  execution,  it  being  legal  upon  the  face 
of  it,  would  have  justified  the  officer  had  he  levied  and  col'- 
lected  the  amount  of  Pettis ;  and  yet  the  plaintiff  cannoC 
yecOYCr  of  him  in  a  charge  of  neglect  of  duty  ;in  not  col- 
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Grand  Iilk,  lecting  Olid  paying  the  amount  over;  for  in  this  as  well  as 

*im7'     in  other  cases,  to  make  an  officer  liable   for  neglecting  to 

gjjj       collect  an  execution  the  plainttfT  must  show  a  judgment 

M.^^       that  is  not  void.    For  these  reasons,  the  judgment  of  the 

County  Court  must  be  affirmed* 

Judgment  affirmed. 

il9fCHiNsoNy  C.  J.  dissented. — I  am  not  fully  satisfied, 
that  the^  decision  now  made,  pursues  the  principle  we  have 
adopted  in  some  other  cases.     Allusion  is  made  to  the  case 
of  Robetison  fy  Wife^  before  this  Court  several  years  ago. 
I  fully  aj^prove  of  that  decision,  as  it  is  stated.     It  is  said 
the  plaintiff,  in  his  action  on  book  before  a  Justice  of  the 
Peace,  laid  his   ad  damnum  at    twenty  dollars;  but  exhibi- 
ted an  account  of  only  one  or  two  dollars.    He  recovered, 
and  the  defendant  appealed ;'  and  the  plaintiff  hioved  to 
dismiss  the  appeal,  because  the  action  was  not  appealable. 
The  Supremo  Court  correctly  decided,  that  this  motion  of 
the  plaintiff  should  not  prevail;    because  be  had  brought 
such  an  action,  that,  for  ought  appearing  in   his  declara- 
tion, he  might  prove    himself  entitled  to  recover  twenty 
dollars;  and  his  offering  evidence  to  prove  less  than  ten 
dollars,  when  he  might  or  might  not  have  more  in  his  pow- 
er, should   not  deprive  the  defendant  of  his  right  of  ap- 
peal.    In  the  case  before  us,  the  ad  damnum  is  twenty  dol- 
lars, but  the  cause  of  action,  particularly  described,  shows 
that  the  plaintiff  can  not  be  entitled  to  recover  any  more 
than  five  dollars  and  fifty  five  cents,  being   the  amount  of 
the  execution  delivered  to  the  defendant,  to  collect,  ad- 
ding interest  upon  that  sum  for  a  short  time.    There  is  no 
allegation  of  any  special  damage    resulting  from  the  de- 
fendant's neglect.    It  is  not  easy  to  conceive  of  any  dam- 
age that  could  exist  beyond  the  loss  of  the  debt ;  but  if  any 
existed,  it  could  not  be  recovered  without  a  special  allega- 
tion.    In  an  action  of  trover   for  converting  a  five  dollar 
Bill,  the  measure  of  damages  would  be  no  more    fixed  and 
certain  at  five  dollars  and  the  interest,  than  they  are  in  this 
case  at  five  dollars  and  fifty  five  cents  and  the  interest. — 
For  this  reason,  I  think  the  action  was  not   appealable. — 
Where  the  cause  of  action,  thus  described,  gives  a  rule  for 
certain  damages,  the  sum  in  the  ad  damnum  may  be  consid- 
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^red  accideutal  and  unimportant.    We  have  just  decided,  ^^^mwy!'*' 
at  St.  Albans,  that  an  action  was  appealable,  where  the  ad       ^^^- 
damnum  was  ten  dollars  only,  yet  the  account  exhibited  in        hui 
evidence  exceeded  that  sum.     So,  in  Baker  vs.  Blodget,       \Siiu 
where  the  action  was  not  appealable  in  itself,  it  was  deci- 
ded to  have  become  so  by  the  plaintiffs  plea  in  offset.    In 
another  case  still,  we  have  decided,  that  a  fictitious  offset 
should  not  render  the  action  appealable.     We  may  not  yet 
have  seen  all  the  questions,  that  may  be  raised  about  the 
ten  dollar  jurisdiction  of  justices.     But  I  fully  agree   with 
my  brethren,  that  an  appeal  must  be  allowed,  where  the 
nd  damnum  exceeds  ten  dollars,  and  the  case  presented  in 
the  declaration,  is  one  of  uncertain  damages,  like  trespass, 
t>r  case  for  some  wrong,  where  the  damages  must  necessa- 
rily be  uncertain ;  but  not  so  where  the  sum  is  necessarily 
below  tea  dollars,  as  in  the  case  now  decided. 


QmASD  Iiui, 


^  WiLLARD  Gordon  vs.  Reubkn  Clapp. 

*t%at,lui  ft  sail  on  »  Probate  Bond  for  the  benefit  of  n  creditor,  the  breneh         18SS. 
vseifned  being  the  son  peyment  of  m  diridend  stroek  in  the  Probnte  Court, 
and  on  plen  of  pejrment»  receipts,  ihowinx  peymeot  to  the  plaintiff  bj  a  former 
admifliitrator,  are  admiisible  in  oTidence. 

'rknt  the  effect  of  thete  receipt!  as  payment  cannot  be  defeated  by  showinf 
Waste,  committed  by  the  former  administrators. 

*  That  serrices  performed,  or  money  expended  in  aid  of  the  defendant's  admin- 
iitratsob,  cannot  be  prored,  in  support  of  a  snit  upon  his  addtibistration  bond, 
nor  to  offset  afainst  the  payments  shown  by  the  abore  mentioned  receipts ; 
bat  are  a  claim  against  the  defendant  in  his  tndiridaal  capacity. 

This  was  an  action  of  debt  upon  the  administration  bond 
of  the  defendant,  as  administrator  de  bonis  non  of  the  es- 
tate of  Alexander  Gordon  deceased  ;  Philo  Berry  and  Pol- 
ly Gordon  having  been  the  former  administrators.  It  ap- 
pears, by  the  declaration  and  pleadings  and  exceptions, 
that  the  defendant  proceeded  in  the  settlement  of  the  es- 
tate, till  he  procured  a  dividend  struck ;  and  the  plaintiff 
being  a  creditor  of  the  deceafed  to  the  amount  of  $700, 
or  more,  and  his  dividend  remaining  unpaid,  he  procured 
this  suit  to  be  brought  and  assigned  for  breach  the  non 
payment  of  this  dividend^  The  written  pleadings  were  vo- 
luminous, ending  in  several  issues  to  the  jury  ;  but  a  plea 
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^ /iJwo^**  of  payment,  to  which  there  was  a  traverse,  is  the  only  plea 

^^^'       open  the  trial  of  which  any  qtrestions  of  law  were    sav^d^ 

Gordon      In  proof  of  this  plea   three   receipts  were  offered  in  evi- 

cuppv      dence.    These  were  objected   to,  but  were  admitted   by 

the  Court,  and  exception  was  taken  to  this  decision. 

These  three  receipts  put  together  amount  to  the  plain- 
tiffs dividend  except  the  sum  of  $1,57  The  jury  allowed 
the  receipts,  and  returned  a  verdict  for  the  plaiatiff  for  the. 
$1,57  only. 

The  receipts  were  similar  in  principal^  not  differing  ma- 
terially except  in  sums  and  dates.  One  of  them  is  as  fol- 
lows, to  wit : 

Received,  November  9th,  1802,  of  Philo  Berry  and.PoI- 
ly  Gordon  administrators  to  the  estate  of  Alexander  Gordon 
deceased,  $148,00,  which  is  to  answer  on  an  execution  in 
favor  of  Willard  Gordon  against  the  said  Alexander  Gor- 
don, and  Samuel  Davenport,  and  if  the   said   Alexander 

Gordon's  estate  shall  prove  insolvent,  and  the   sum  which 
the  said  Willard  has   received  amounts  to  a  greater  sum 

than  the  said  Alexander's  estate  shall  be  adjudged  by  law 

to  pay,  then  the  said  Willard  promises,  to  refund  and  pay 

back  to  the  said  Alexander,  all  such  sums  of  money  as  he 

has  received,  more  than  the  estate  will  pay. 

WILLARD  GORDON. 

Counsel Jor  plaintiff. — Clapp  has  no  interest  whatever  inr 
the  sum  advanced  or  paid  the  plaintiff  by  Berry  and  Polly 
Gordon.  If  they  paid  out  of  their  own  funds  there  can  be 
no  pretence  of  interest  in  Clapp.  If  they  paid  out  of  the 
funds  of  A.  Gordon's  estate,  in  their  hands,  it  was  an  ad- 
ministration of  the  funds,  for  the  correctness  of  which  Clapp 
is  not  responsible,  and  in  which  he  has  no  interest. 

I.  There  is  no  privity  between  the  first  administrator 
and  the  administrator  de  bonis  nan,  and  the  latter  cannot 
in  any  Court  be  made  accountable  for  the  acts  of  the  for:- 
mer.  Chant  vs.  Chamberlain^  4  Mass.  611 ;  Dde  vs.  Rose- 
velt,  8  Cowen,  333. 

2d.  The. administrator  of  an  administrator  must  settle 
the  account  of  his  intestate  in  the  Probate  Court,  JSTorvel 
YS.JVorvel,  2  Greenleaf,  75;  Stone  vs.  Stores,  6  Mass.  390. 

3.  This  action  is  prosecuted  by  the  plaintiff  to  compel 
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the  payment  of  money,   decreed  to   him  by  the  Court  of  ^*j^  '■'•■» 
IVobate.    The  decree  was  made  on  the  defendant's  render-       i^ss. 


iog  his  administration  account,  and  is  founded  on  the  mo-      Gordon 
ney  of  his  iatestate's  estate   actually  in  his  hands.     How       ^j^- 
does  be  attempt  to  discharge  himself  from  the  performance 
of  this  decree?  By  showing  that,  28  years  before  the  pass- 
ing of  the  decree,  Berry  and  Polly  Gordon,  out  of  a  fund  in 
their  hands  for  that  purpose,  paid  the  plaintiff  a  fraction  of 
bia  claim  against  the  estate  of  A.  Gordon.     The  defendant 
requires  the  benefit  of  this  payment  to  retain  the  efiect  in 
bis  hands  to  his  own  use.     He  asks  to  be  discharged  from 
tlie  decree  of  1830,  directing  him  to  pay  a  certain  sum  of 
money  in  his  hands  to  the  plaintiff,  by  virtue  of  the  acts  of 
Berry  and  Polly  Gordon,  done  in   1802,  though   between 
him  and  Berry  and  Polly  Gordon  there  is  no  privity,  and  no 
connexion  whatever.    Clapp  gave  bonds  to  abide  the  de- 
^f^esoftfae  Probate  Court,  and  to  payout  and  distribute 
the. effects  of  A.  Gordon,  which  had  or  should  come  (o  his 
hands.     He  would  discharge  himself  from  this  bond  by  ef- 
fects, that  come  to  other  hands. 

2d.  Conceding  for  argument,  that  the  defendant  has  suc- 
t^eeded  to  all  the  right  which  Berry  and  Polly  Gordon  had 
in  the  receipts,  how  is  be  aided  by  this  right?  The  plain- 
tiff's promise  is  to  refund  on  a  final  settlement  of  the  es- 
tate, should  it  then  appear,  that  he  had  received  more  than 
his  just  portion  of  the  effects  of  the  intestate.  If  the  de- 
feadaat  would  avail  himself  of  Berry  and  Polly  Gordon's 
contracts,  he  must  take  them  with  all  tlieir  conditions. — 
The  point  of  settlement  or  no  settlement  of  the  estate  was 
directly  in  issue  by  the  pleadings — and  ail  proof  on  this 
issue  excluded  by  the  Court.  The  plaintiff  offered  to 
prove,  that  Berry  and  Polly  Gordon  received  and  sold  a 
large  real  and  personal  estate  of  A.  Gordon,  for  which 
neither  they  nor  th^ir  representatives  had  ever  rendered 
any  account ;  but  the  offer  was  rejected.  The  records  of 
this  Court  furnish  incontestiblc  evidence  of  the  mal-admin- 
istration  of  Berry  and  Polly  Gordon,  and  that  this  estate 
was  thereby  wasted  and  involved  in  endless  litigation* 

3d.  The  evidence  offered  to  prove  Clapp's  agreement  to 
^ply  the  plaintiff's  claim  on  him  as  administrator,  in  dis- 
diarge  of  the  receipts  was  clearly  pertinent  on  the  posi- 
tion assumed  by  the  Court. 
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^jfln**  '*"'  Counsel  for  defendant, — ^The  offer  to  show  waste  commif* 
18SS.  *  ted  by  Philo  Berry  and  Polly  Gordon  was  legaUy  rejected, 
Gordon  because,  if  proved,  the  effect  would  be  to  make  the  dc* 
Ciapn  fondant  responsible  for  their  misconduct ;  and  this  too 
out  of  his  own  estate.  Asf  adnmnistrator,  de  bonis  non  he 
is  answerable  only  for  the  estate  which  comes  into  biff  poa^ 
session,  belonging  to  Alexander  Gordon;  and  the  re- 
ceipts, found  among  the  papers  of  the  estate,  mny  be  con- 
sidered, with  reference  to  this  question,  in  the  same  light 
as  if  the  defendant  had  found  so  much  money.  When  the 
dividend  was  struck  this  money  would  have  been  added  to 
the  sums  to  be  divided  and  the  creditors  would  have  it. — 
And  it  would  be  insufficient  to  permit  the  prosecutor  to 
swallow  it,  by  proof  of  waste  in  the  first  administrators,  for 
whose  misconduct  the  defendant  would  be  in  no  manner 
liable.  It  would  if  allowed,  transfer  the  liability  of  die 
bail  of  him,  who  committed  waste,  to  the  bail  of  him  who 
bad  committed  none. 

The  prosecutor  has  his  remedy  upon  the  bond  of  Berry 
and  Polly  Gordon,  if  he  has  lost  any  thing.  He  does  not 
pretend  that  he  is  injured  by  the  defendant. 

If  Gordon  performed  services,  or  advanced  money  to 
Clapp,  in  aid  of  the  administration  of  the  Estate,  it  be- 
comes a  claim  against  Clapp  in  his  private  individual  capa- 
city, the  nonpayment  of  which  furnishes  ground  for  an  ac^ 
tion  of  assumpsit  against  him,  but  is  no  breach  of  the  ad^ 
ministration  bond.  That  bond  is  conditioned  for  the  faith-* 
ful  settlement  of  the  Estate,  not  to  pay  third  persons  em- 
ployed by  the  administrator  to  settle  it. 

xhe  bond  embraces  the  administration  of  all  matters  that 
existed  at  the  death  of  the  intestate,  and  came  to  the  knowl- 
edge and  possession  of  the  defendant,  and  to  nothing  that 
transpired  aflerwards.  Such  is  not  the  debt  of  the  es- 
tate, which  he  and  his  bail  are  bound,  by  the  condition  of 
ihe  bond,  to  pay. 

Hutchinson,  C.  J. — ^The  principal  questioli,  that  is  rait- 
ed by  the  bill  of  exceptions  allowed  by  the  County  Court 
is^  whether  the  Receipts,  offered  iti  evidence  by  the  defend- 
ant, were  correctly  ad^iitted  by  the  Court  on  the  plea  of 
payment.    There  is  no  suggestion,  but  that  receipts  thas 
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siwen  to  this  defendant,  after  the  dividend  was  struck  by  G»^»  l»««. 
liis  procurement,  would  be  proper  evidence  upon  bis  plea       ^^ss- 
of  payment.     But  these  receipts  were  executed  in  the  days      Gord4» 
of  the  original  administrators  of  the  estate  of  said  Gordon ;      cupp. 
and  were  given  by  the  plaintiff  to  said  original  administra- 
tors.    It  is  urged  from  these   circumstances,  that  the  de* 
fendant  can  derive  no  benefit  from  them.     And  it  seems  to 
be  supposed  by  the  plaintiff's  counsel,  that  the  allowance 
of  these  receips  to  the  defendant,  would  operate  as  a  gift 
tp  him ;  or  as  they  express  it,  he  would  pocket  the  money. 
We  think  this  supposition  not  correct.    It  does  not  appear^ 
whether  the  defendant  exhibited  these  receipts  before  the 
Court  of  Probate  to  be  treated  as   so  much  money,   when 
the  dividend  was  struck,  or  not ;  or  whether  he  then  knew 
of  them,  or  has  since  discovered  them.    If  he  had  them  in 
hii  possession,  it  might  not  be  prudent  for  him  to  take  up- 
on him  the  risk  of  their  being  genuine,  and  actually  oper. 
ating  for  his  benefit  as  payment,  before   the  close  of  the 
controversy  about  them,  which  has  since  arisen.     But  if 
they  are  allowed  him  as  payment  in  this  case,  he  must  ac- 
count for  them  as  so  much  money ;  and  their  amount  may 
be  a  fund  for  another  dividend. 

^bother  these  receipts  being  evidence  of  payments  and 
«ade  by  the  former  administrations,  and  not  by  the  de- 
fendant, makes  any  difference  about  their  being  allowed 
as  payment  in  this  action,  depends  upon  the  nature  of  the 
whole  transaction,  including  the  character  of  the  receipts 
.themselves.  The  receipts  contain  incontrovertible  evi- 
dence, that  the  plaintiff  has  long  ago  received  two  hundred 
and  fifty-nine  dollars  towards  such  demands  of  his  against 
the  estate  of  said  Alexander  Gordon  deceased,  as  he  con- 
sidered himself  entitled  to  a  dividend  upon.  Two  of  the 
receipts  mention  the  demand  as  being  against  said  Alex- 
ander Gordon,  and  one  Samuel  Davenport.  This  was  al- 
luded to  in  argument  as  possibly  making  a  difference.  But 
ii  makes  no  difference.  It  was  a  demand  against  the  es- 
tate of  the  deceased,  and  forms  a  part,  at  least,  of  the  claim 
Aow  sought  to  be  recovered.  This  payment  to  the  plain- 
tiff was  received  by  him  of  Philo  Berry  and  Polly  Gordon, 
as  administrators  of  the  said  deceased.  It  was,  therefore, 
pAi4  out  of  the  property  of  the  deceased.    It  certain- 
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^  jST  '*^**  '^  inust  be  so  treated  for  every  purpose,  until  their  account 
'     of  their  administration  is  settled  before  the  Court  of  Pro- 


G^rdon  bate.  By  reason  of  this,  so  much  less  property  of  the  de- 
ciapp  ceased,  in  presumption  of  law,  has  come  into  the  hands  of 
the  defendant  to  be  administered,  unless  these  receipts 
are  to  be  treated  as  property  ;  and  if  to  be  so  treated  in 
any  way,  it  must  be  in  the  way  attempted  in  this  defence. 
Moreover,  the  very  terms  of  these  receipts  point  to  the 
event  of  a  dividend  struck,  and  these  to  be  treated  as  pay- 
ment of  such  dividend,  in  whole  or  in  part.  One  receipt 
contains  this  stipulation*:  '^and  if  the  said  Alexander  Gor- 
don's estate  shall  prove  insolvent,  and  the  sum  which  the 
said  Willard  has  received,  amounts  to  a  greater  sum  than 
said  Alexander's  estate  shall  be  adjudged  by  law  to  pay, 
then  the  said  Willard  promises  to  refund  and  pay  back  to 
said  administrators  all  such  sums  of  money,  as  he  has  re- 
ceived more,  than  the  estate  will  pay."  Another  of  said 
receipts  varies  on  this  wise  :  '^  If  I  have  received  more  than 
my  dividend,  then  I  promise  to  refund  &c.  all  I  have  re- 
ceived more  than  the  dividend  allowed  bylaw."  If  the 
plaintiff  cannot  be  compelled  to  allow  these  receipts  as  pay-> 
ment  of  a  dividend,  neither  could  he  be  compelled  to  aU 
low  them  in  part  payment  of  his  debt,  if  the  defendant  had 
found  property  of  the  deceased  sufficient  to  pay  the  whole 
claim,  instead  of  a  dividend,  merely.  Indeed,  it  is  not  ea- 
sy to  conceive  of  any  other  method  of  compelling  the  plain- 
tiff to  account  for  the  amount  of  these  receipts,  half  as 
plausible  as  the  one  now  adopted. 

These  receipts  being  in  possession  of  the  defendant  it 
must  be  presumed,  that  he  received  them  from  the  former 
administrators,  as  he  received  any  other  evidences  of  prop- 
erty, and,  probably,  this  delivery  over  to  the  defendant 
would  be  good  accounting  by  the  former  administrators,  in 
a  suit  against  them  or  their  bondmen,  so  far  as  the  amount 
of  these  receipts,  or  the  property  paid  to  the  plaintiff  to 
procure  these  receipts. 

The  counsel  have  slightly  glanced,  in  argument,  at  the 
evidence,  offered  by  the  plaintiff  and  excluded,  of  a  large 
property  wasted  by  said  former  administrators,  belonging 
to  said  estate.  This  was  not  strenuously  insisted  upon ; 
and  there  seems  to  be  no  ground  for  the  argument.     An 


OF  THE  STATE  OP  VERMONT.  IS5 

administrator  de  lonis  non  is  only  liable  for  the  property  of  Cy"»  &". 
the  deceased,  which  be  actually  receives,  or  might  receive       <^3.  ' 
by  using  good  diligence  in  search.     He  cannQt  be  made      Gordoo 
liable  for  the  property,  wasted  by  tha  former  administra-       cupp 
tors.     He  must  make  and  exhibit  an  inventory  of  all  the 
property  he  can  find,  just  as  if  he  were  the  original  Admin- 
istrator.    I  see  no  reason  why  he  must  not  inventory  all 
he  can  obtain  from  the  original  administrator.     He  assur- 
edly must  account  for  it  in  some  way  before  the  Court  of 
Probate.     See  Siat.  p.  340. 

But,  if  any  thing  could  be  realized  in  any  way  from  the 
waste,  committed  by  the  former  administrators,  it  could 
not  operate  for  the  sole  benefit  of  the  plaintiff,  but  must 
be  a  fund  for  the  proportionate  benefit  of  all  the  creditors^ 

The  exceptions  show,  that  the  plaintiff  further  offered  to 
show  his  acting  and  expending  money  at  the  request  of 
the  defendant,  and  in  aid  of  his  administration.  This  was 
objected  to  and  excluded.  That  this  is  a  claim  against 
the  defendant  as  an  individual,  and  not  one,  that  can  come 
in  upon  his  administration  bond,  and  be  a  charge  upon  his 
bail,  is  too  plain  to  need  comment,  or  illustration. 

The  judgement  of  the  County  Court  is  aflirmed. 

Smalley  fy  Adorns,  for  plaintiff. 

Whktemorey  for  defendant. 
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Cmnvmrnonuf  SCTH    WeTHEBBT   VS.   TlMOTHY   FoSTER. 

Jkeember. 


;i83a. 


That,  in  a  nH  sji^tfliift  a  Sheriff  for  aeglaei  to  levy  upon  pwtoaal  tbUt 
nch  a  d«fectir«  aelUncf  forth  of  the  articles  and  their  Take,  as  might  be  batf 
on  demarrer,  is  cured  by  a  verdict  for  the  plaintifT. 

That  a  Sheriff  is  liable  for  the  oiBcial  neglect  of  his  deputy,  bat  not  for  (he 
performance  of  any  anofficlal  contract,  he  may  make. 

That  the  setting  forth  a  promise  of  the  Deputy,  to  take  property  on  aa  ex- 
ecution, does  not  vitiate,  if  the  other  anegatloBi  anasAdent  to  show  a  ae- 
■leet  to  take  property,  exposed  to  the  exeeatiov. 

Hi  at  the  «r«difor*t  taking  bac^k  aa  ezeentioa  from  an  O0raer,  s»as  to  pre* 
▼ent  his  completing  h!s  dnty,  would  discharge  the  officer  from  further  liabilty 
But  the  taking  back  the  Execution,  after  the  offteer  is  liable  for  neglect,  And 
eausing  a  partial  collection  of  his  debt,  has  no  such  effect.  It  operates  in  fa- 
vor of  the  officer. 

That  it  is  no  error  for  the  Court  to  refuse  to  charge  the  Jary  as  requested,- 
Unless  there  is  erideoee  to  raise  such  law  as  is  requested  to  bO  given  in  char|;e. 

I  That  Potash  Kettles,  set  in  arches  in  the  usual  way  for  use,  are  liable  to'  btf 
jtevied  upon  and  sold  as  personal  property.  But,  if  it  were  net  so,  the  defend- 
lant's  taking  them,  and  causing  them  to  be  sold  on  his  .own  execution,  pre- 
Icludes  his  pretending  to  excuse  himself  by  saying  they  Were  real  estate. 

That  it  is  the  duty  of  the  Court,  (o  instruct  the  Jury  upon  all  the  points 
raised  on  (rial.  But  it  is  too  late  to  start  new  points,  after  the  charge  ie 
through.  "^  * 

That  the  cash  valAe  of  property,  that  might  have  been  levied  upon  by  an 
officer,  is  the  rule  of  damages,  and  not  an  uncertain  fluctuating  auction  price. 

This  was  an  action  on  the  case  for  the  neglect  of  the  de-' 
fetidant^as  Sheriff  of  Franklin  County  in  the  levy  and  re- 
turn of  an  execution.    The  defendant  plead   not  guilty;- 
and  there  was  a  jury  trial  in   the  County  Court ;  and  ex- 
ceptions were   taken  by  the  defendant,  to  several  decis- 
ions^ and  Charge  of  the  Court :  all  which  appears  in  a  bilt 
of  exceptions,  too  prolix  to  be  inserted  at  length,  but  the* 
prominent  parts  of  which  are  recited  in  the  arguments  of 
counsel  and  the  opinion  of  the  Court. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  judge* 
ment  was  thereon  rendered. 

The  points,  raised  upon  these  exceptions,  have  noiwr 
been  argued  before  this  Court. 

Argument  for  defendant, — 1st.  It  is  contended  that  the 
declaration  is  insufficient,  because  there  is  no  value  allege 
ed  to  the  property,  offered  to  be  turned  out. 

2d.  Because  the  claim  is  founded  upon  a  promise  of 
Campbell,  the  defendants  deputy,  which  alone  will  support 


Foster. 
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assumpsit  against  him«  and  cannot  be  a  cause  of  action  Chittendsit, 

.     ^  ^,       a,       -ir  December, 

against  the  Snerin.  issb. 

3d.  Potash  Kettles  set  in  an  arch  are  real  estate — the    wotherbeo 
Court  should  so  charge.  ^  w-^ 

4th.  An  of&cer  cannot  post  and  sell  property,  out  of  the 
life  of  an  Execution. 

6th.  If  the  property,  offered  to  be-turned  out,  was  not 
the  property  of  the  defendant  in  the  execution,  the  of&cer 
was  not  obliged  to  take  the  property. 

6th.  An  agreement  of  the  deputy  out  of  the  line  of  his 
duty  will  not  bind  the  Sheriff. 

7th.  It  is  never  too  late  to  request  the  Court  to  charge 
the  jury,  while  the  jury  remain  on  their  seats. 

8th.  The  measure  of  damage  should  have  been,  what 
the  property  would  have  fetched  at  auction,  not  the  actual 
value. 

9th.  If  the  plaintiff  takes  back  his  execution,  and  con- 
trolls  it,  the  officer  is  exhonorated. 

Argument  for  plaintiff . — The  plaintiff  contends,  in  an- 
swer to  the  several  points,  upon  which  the  defendant  re- 
quested the  Court  to  charge  the  jury. 

1st.  That  the  simple  fact  of  the  plaintiff's  taking  back 
tlie  execution  from  the  officer,  will  not  exhonoratc  the 
officer  from  a  liability,  which  had  already  occurred; 
much  less  when  the  taking  back  of  the  execution  was  a- 
greeable  to  the  wish  of  the  officer,  and  accompanied  with 
a  declaration  on  the  part  of  the  plaintiff;  that  he  would 
hold  the  officer  liable,  as  in  this  case. 

2d.  An  offer  on  the  part  of  the  plaintiff  to  turn  out  prop- 
erty to  the  officer  on  an  execution,  with  directions  to  post 
and  sell  it  out  of  the  life  of  the  execution,  will  render  the 
officer  liable,  for  neglect  to  comply ;  especially,  if,  as  in 
this  case,  the  officer  consented  to  take  the  property  with- 
out any  further  act  on  the  part  of  the  plaintiff,  and  when 
the  plaintiff  and  defendant's  in  the  execution,  and  the  of- 
ficer all  consented  to  such  an  arrangement.  Barnard  vs. 
SUwns,  2  Aik.  R.  429 ;  1  Swifts  Dig.  795 ;  Whipple  vs. 
Fcote,  3  John.  R.  418 ;  8  John.  R.  20 

3d.  For  misfeasance  the  deputy  is  liable  as  well  as  the 
Sheriff.     But  for  nonfeasance  the  Sheriff  only  is  liable.     1 

18 
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CHimwDM,  Aik,  R.  258 ;  S  Aik.  R.  299.     Hence  it  must  of  neeessiff 

1833.  '^    follow,  that,  if  the  other  points  are  decided  in  favor  of  the 

w«th«rbee   plaintiff,  this  also  roust  be ;  for,  if  the  Sheriff  himsetf  would 

.  ^'         have  been  liable  as  such,  for  such  acts  as  the  deputy  was 

guilty  of,  be  clearly  is  liable  for  such  misconduct  in  hi» 

deputy. 

4ih.  Potash  Kettles,  though  set  in  an  arch  in  the  usual 
way,  and  used  for  the  purpose  of  manufacturing  d^c.  are 
personal  propecty.  But  if  strictly  fixtures,  and  the  own>> 
ers  treated  them  as  personal  property,  and*  offered  to  turp 
them  out,  as  such,  they  were  clearly  liabFe  to  be  taken^on 
execution,  for  the  benefit  of  their  credKors ;  and  the  ofl&> 
cer  can  have  no  color  of  excuse  for  not  complying; 

5.  There  was  no  evidence  in  the  case,  tending  to  showy 
that  the  property  in  question  was  not  the  property  of  the 
execution  debtors ;  and  indeed  that  was  not  a  subject  or 
doubt  in  the  mind^  of  any.  The  officer  suggested  no 
doubt;  and  required  no  indemnity  ;  but  caused  the  prop^ 
erty  to  be  sold  for  his  own  benefit ;.  and  the  property  has 
never  been  claimed  as  belonging  to  any  other  than  the 
BawkerSf  the  execution  debtors  at  that  time. 

6th.  There  was  no  evidence  in  the  case,  which,  required 

the  Court  to  charge  on  the  subject  of  the  plaintiff's  hav- 

«  ing  no  interest  in  the   suit;  so  that  even   an   allusion,  to 

that  point  would  have  been  entirely  gratuitous  and  imper^ 

tinent. 

7th.  There  was  no  evidence,  or  even  pretensions,  that 
the  ofiicer  trespassed  on  the  rights  of  a  third  person ;  but 
this  last  point  seems  to  be  added,  to  finish  the  seven 
-wonders  of  the  case. 

Hutchinson,  C.  J. — ^This  appears  to  be  an  action  upon 
the  case  against  the  defendant,  as  Sheriff,  of  the  county  of 
Franklin,  for  neglect  of  his  deputy  to  levy  an  execution 
upon  personal  property,  which  the  plaintiff  contends  he 
turned  out  to  the  deputy  for  that  purpose.  There  was  a 
jury  trial  in  the  County  Court  upon  the  general  issue,  and 
a  verdict  for  the  plaintiff;  and  exceptions  taken  to  the  in- 
structions, given  to  the  jury,  and  the  want  of  instruction, 
requested  by  the  defendant.  There  was  also  a  motion  in 
the  arrest,  which  was  overruled,  and  exceptions  taken  to 
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that  decision.     Upon  these  exceptions  the  action  has  come  ^n^^V^^' 
to  thit  Court,  and  been  argued  by  counsel,  and  is  now  to  be       1^32. 
detemined.  wetii«rbt« 

The  motion  in  arrest  is  urged  upon  the  ground  of  the  p^ter. 
facts  in  Uie  declaration.  The  second  count  fixes  no  value 
to  the  property  which  the  plaintiff  says  he  turned  out  on 
the  execution  :  but  only  avers  them  to  be  of  sufficient  val* 
ue  to  satisfy  the  execution.  The  first  count  dobs  not  de- 
scribe the  'articles  turned  out,  nor  name  their  value ;  but 
only  says  he  turned  out  upon  said  execution  sufficient  per- 
sonal property  to  satisfy  the  same,  with  all  cost. 

These  would  be  considered  defects  on  demurrer  ;  sure- 
ly so  on  a  special  demurrer ;  but  they  are  cured  by  the 
iperdict.  The  jury  could  not  have  found  a  verdict  for  the 
plaintiff,  without  satisfactory  evidence  of  specific  articles, 
that  were  thus  turned  out  to  the  deputy. 

It  is  further  urged,  that  the  second  count  is  bad  in  sub- 
mtaaoe,  becjsuse  the  gravamen  of  this  count  is  a  contract 
irith  the  deputy  to  do  an  act  aside   from  his  duty,  for 
the  breach  of  which  the  Sheriff  would  not  be  liable.   That 
part  of  the  declaration  is,  **  that  the   plaintiff,  on  the  13th 
day  of  January,  1829,  offered  to  turn  out  to  the  deputy, 
upon  said  execution,  three  Potash  Kettles,  three  Chaldrons 
lukd  three  Coolers  and  other  property,  all  the  property  of 
the  debtor,  and  sufficient  in  value  to  satisfy  said  execution, 
and  all  legal  fees  thereon ;  with  directions  to  said  deputy 
to  hold  said  property  on  said  execution,  and  dispose  of  the 
same  in  the  month  of  March  then  next,  according  to  law, 
and  satisfy  said  execution  with  the  avails,  unless  said  exe- 
cution should  otherwise  be  satisfied ;  and  the  said  deputy 
did  then  agree,  that  he  would,  on  the  then  next  day,  to  wit, 
January  7,  1829,  without  any  further  offer,  or  attempt  on 
the  part  of  the   plaintiff,  to  turn  out  the  same,  take  and 
hold,  and  dispose  of  the  same,  agreeably  to  said  directions 
of  the  plaintiff.     Yet  he  neglected  so  to  do,  &cJ"    Now, 
if  there  is  contained  in  this  no  charge  of  neglect  of  the  dep- 
uty, the  defendant  is  not  liable  for  the  injury.     A  deputy 
can  make  no  contract  that  will  render  the  Sheriff  liable 
fer  the  breach  of  it.     He  is  holden  for  the  official  neglects 
only  of  his  deputy.    This  was  decided  in  this  Court  in  the 
etse  of  T<mUnson  vs.  Wheeler^  in  Error.    See  1  Aikenf  R* 


140  CASES  IN  THE  SUPREME  COURT 

Chittekdew,  J  94^     But  ^TQ  (Jo  not  consider  the  promise  to  be  the  siifr- 

December,  *^ 

1832.  Stance  of  the  charge  in  this  count.  The  substance  of  the 
w«therbco  charge  is,  that  he  neglected  to  levy  upon,  and  dispose  ofi 
Fo!Ur  ^'^®  property  of  the  debtor,  when  it  was  in  his  power.  And 
what  is  said  about  his  agreement  is  of  no  other  conse- 
quence, than  to  operate  as  a  waivor  of  any  further  turning 
out  by  the  creditor.  Under  these  circumstances,  the  prop- 
erty may  be  considered  as  actually  turned  out  by  the  cred- 
itor, agreeably  to  the  decision  in  4  Mass.  R.  60,  Marshal 
vs.  Homer. 

We  consider  the  decision  upon  this  point  correct.  It 
appears,  that  the  defendant's  counsel  requested  several 
things  in  charge  to  the  jury^  which  were  not  given. — 
1st.  The  Court  were  requested  to  instruct  the  jury,  that 
the  plaintifi''s  taking  back  the  execution  after  the  officer 
had  done  those  acts,  which  render  him  liable,  it  discharg- 
es such  liability. 

This  request  is  not  supported  by  any  testimony.^  [t  ap- 
pears by  the  case,  that  at  some  period,  and  after  the  dep- 
uty had  caused  the  same  Kettles  to  be  sold  to  satisfy  some 
other  execution,  in  which  he  had  an  interest,  the  plaintiflT 
took   back   this   execution,   and  procured   an  alias,   and 
caused  it  to  be  levied  on  other  property  of  the  debtor,  and 
thus  collected  about  twenty  dollars  of  his  debt;  but  it  can- 
not be  discovered,  from  the  case  whether  the  execution  had 
expired  or  not.     If  the  creditor  took   back  the   execution 
at  such  a  period,  that  it  prevented  the  officer  from  com- 
pleting his  duty,  such  officer  would  not  be  liable.     But  the 
taking  out  an  alias  execution,  after  the  officer  had  become 
liable,  and  causing  it  to  be  levied   upon  other  property, 
and  thus  collecting  a  part  of  the  debt,  could  not  discharge 
the  officer.     It  operates  for  his  benefit. 

The  fifth  and  sixth  heads  of  request,  arc  without  evi- 
dence to  render  them  material.  They  require  a  charge, 
that  the  officer  would  not  be  liable  if  the  Kettles  were  not 
the  property  of  the  debtor,  nor  if  the  plaintiff  had  no  in- 
terest in  the  suit.  There  appears  no  evidence  in  the  case 
to  raise  either  of  these  questions.  It  is  not  the  duty  of  the 
Court  to  give  instructions  to  the  jury  upon  any  abstract 
point,  not  raised  by  the  evidence.  It  would  be  error  for 
the  Court  to  instruct  the  jury  to  return  a  verdict  fbr  either 
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party,  if  they  should  find  some  particular  fact,  when  noev-  ^^J^JJ.""' 
idence  went  to  the  jury,  tending  to  prove  such  fact.  1832. 

The  second  request  is  for  the  Court  to  instruct  the  jury   weiherbe*^ 
that  a  direction  of  the  creditor,  for  the  officer  to  take  prop-      Fo?ter. 
erty  and  post  it  for   sale  at  a  time  beyond  the  life  of  the 
execution,  is  not  obligatory  upon  the  officer.     The  facts  in 
the  bill  of  exceptions,  upon  which  this  request  is  predica- 
ted, are  these.     ^'  The  debtor,  in  the  execution,  offered  to 
turn  out,  to  the  deputy  of  the  defendant,  some  Potash  Ket- 
tiesy  to  be  posted  and  sold  on  said  execution  to  satisfy  the 
same  in  March  then  next.     This  the  deputy  refused,  be- 
cause it  would  carry  the  sale  befond  the   life  of  the  ex- 
ecution.    The  deputy  gave  notice  of  this  to  the  plaintiff, 
who  directed  the  deputy  to  levy  upon  the  Kettles,  and  post 
them,  and  sell  them  in   March,  according  to  the  proposi- 
tion of  the  debtor.     He  agreed,  that  he  would  do  it.     But 
he  neglected  to  do  it ;  and  caused  the  same  Kettles  to  be 
levied  upon,  and  posted  and  sold  by  virtue  of  another  ex- 
ecution ;  one  in  which  he  was  himself  interested."    Now 
it  is  plain,  that  such  a  posting  in  Janqary,   and  the  sale 
to  be  made  in  March,  by  the  mutual  consent  of  the  debtor 
and  creditor,  in  the  execution,  is  good  and  binding   upon 
them.     But  the  objection  is,  that  the  Sheriff  is  not  holden 
for  his  deputy,  to  the  creditor,  who,  by  his  consent,  author* 
ized  a  sale  so  far  beyond  the  life  of  the  execution.     If  this 
objection  is  valid,  it  must  be  because  his  risk  is  increased, 
by  such  a  proceeding.     The  risk,  to  be  sure,  is  on  the  dep* 
aty  and   his  bail.     But,   should  they  be  unable   to   bear 
the  risk,  and  save  the  Sheriff  harmless,  what  is  the  increase 
of  risk?  If  the  property  should  be  receipted,  the  risk  would 
be  on  the  receiptor.    If  the   property  was  taken   into  ac- 
iaal  custody,  and  kept  with   common  prudence,  the  risk 
would  rest  on  the  plaintiff,  by  reason  of  his  consent  to  the 
proceedings.     These  facts,  did  not  entitle  the  defendant  to 
such  a  charge  to  the  jury,  as  he  requested. 

The  third  point  of  request,  as  to  an  agreement  of  a  dep- 
uty to  do  an  act  aside  from  official  duty,  is  disposed  of, 
while  the  motion  in  arrest  was  under  consideration. 

The  fourth  point  of  request  is,  that  the  Court  would  in« 
Btract  the  jury,  that  Potash  Kettles,  set  in  brick  arcfaei 
in  a  Potash,  in  the  usual  way  for  use,  U  the  caitt  abowtt 
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^DmSSv**  these  to  have  been,  with  cbimnies  to  the  arches,  are  real 
1832.        estate — and  the  seventh  point  rests  on  the  same  principle 
Wetherbee   ^'^  ^^*^  fourth  point.     These  maybe   disposed  of,  by 
Foii'er       merely  referring   to  the   facts  in  the  bill  of  exceptions ; 
where  it  appears,  that  the   debtor  was  willing  to  turn  out 
the  Kettles  as  personal  property ;  and  that  the  same  offi- 
cer caused  them  to  sold,  as  personal  property,  on  his  own 
execution.     But  there  is  an  urgent  request,  that  we  should 
decide,  whether  Kettles,  thus  situated,  are  personal  estate. 
We  entertain  no  doubt  upon  this  point.     If  Kettles  thus 
set,  are  treated  as  fastened  to  the  freehold  at  all,  it  is  tern* 
porary  merely.     They  are  set  in  the  arches,  and  taken  out  ^ 
and  the  injury  to  the  brick  work,  in  t&king  out,  is  too  trw 
fling  to  designate  them  real  estate  while  there. 

The  Bill  of  exceptions  present  another  question,   upon 
the  right  of  counsel  to  request  the  Court  to  charge   upon 
any  definite  point,  after  the  charge  is  through,  but  while 
the  jury  remain  in  their  place.     In  the  case  of  Stanton  vs. 
Bannister^  reported  in  2d  of  Vt.  Rep.  464 ;  it  was  decided, 
that  the  counsel  had  no  right,  at  this  period  of  the  trial,  to 
request  the  Court  to  charge  the  jury  upon  a  new  point  not 
before  noticed  during  the  trial.     It  would  seem  to  be  a 
correct  practical  course,  for  the  judge  to  feel  himself  un- 
der obligation  to  instruct  the  jury  upon  every  point  of  law, 
litigated  during  the  trial,  and  connected  with  the  evidence 
adduced,   whether  requested  so  to  do  or  not.  ,  And  the 
party  excepting  to  the  charge,  should  excepl^  before  the 
jury  leave  their  places.     But,  after  the  Judge  has  commit- 
ted the  cause  to  the  jury,  the  pAkjf,  who  would  except  to 
the  charge,  shouldmerely  say,   that,  he   excepts  to  the 
charge  upcjf'suck^Bffli^sticif  points,  naming  them,  and  ex- 
cepts to  the  Cfouft's  not  charging  upon   such  other  points 
as  he  names.     This  will  place  it  in  the  power  of  the  Court 
to  correct  their  charge,  if  they  conceive  there  is  any  mis- 
take ;  and  also  remind  them  of  any  point  which  may  have 
been  forgotten. 

In  our  notice  oCjkhe  points  en  which  the  Court  were  re- 
quested to  give  iiritructions  to  the  jury,  we  have  sanctioned 
all  the  instructions,  given,  except  what  related  to  the  rule 
of  damages.    Upon  this  point  'the  instructions  were,  that 
.  the  jufy  should  find  the  value  of  the  property,  which  might 
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have  been  taken  by  the  deputy,  if  that  value  should  not  ^SJSSK-"' 
exceed  the  balance  yet  due  upon  the  plaintiff's  execution,       issa. 
(tc.    The  exception,   urged  to  this  is,  that  the  auction    w«therb#« 
price  should  have  been  prescribed  as  the  rule  to  ascertain      ^JJUv 
the  value.     If  the  deputy  of  the  defendant  had  sold  the 
property  in  good  faith,  at  auction,  the  plaintiff  could  claim 
nothing  but  the  avails  of  the  auction  sale.     But  as  the  de* 
feadant's  deputy  neglected  this,  and  thereby  failed  to  fur-* 
nish  evidence  of  what  would  be  the  auction  value,  he  must 
not  be  permitted  to  drive  the  plaintiff  into  the  uncertainty 
of  auction  price,  which  is  unlike  indifferent  places,  send  at 
different  times  in  the  same  place ;  which  is  so  fluctuating, 
in  fact  as  to  furnish  no   rule  whatever.    In  such  circun&o' 
stances,  the  defendant  must  be  content  to  have   the  cash 
value  assessed  upon  this  property.     This  disposes  of  thQ 
various  exceptions,  taken  by  the  defendant,  and  the  judj^ 
ment  of  the  County  Court  is  affirmed* 

Hunt,  for  defendant. 

fViUimf  for  plaintiff. 


Thomas  Chiphan  vs.  Seth  Bates.  CHmmmnmrn, 


If  in  aa  aeeouotbetwteo  partlei,  the  i^laiatiff  ezhibiii  •oma  it«BS  of  ittor«  . 
tliaa  tijc  7Mn  ttaoding,  and  tome  inhMqiient,  and  there  appear  no  credits  hj 
tke  plaintiff  Bor  charges  of  the  defendant  within  that  period,  a  reoorerf  ean 
be  had  for  Uie  last  items  only,  the  others  being  haired  by  the  statate  of  lim- 

lUliOB. 

When  the  parties  son  was  sent  to  demand  a  specific  amonnt  on  an  nnlf^ai' 
dated  claim,  an  offer  made  him  hj  the  other  party  of  a  less  sum,  cannot  be  re- 
gerded  a»  a  legal  tender  to  the  father. 

In  a  suit  originally  commenced  before  a  Justice  of  the  Peace,  appcaTed  to 
the  Coaaty  Court,  and  there  mied  out  to  a  referee  $  keldt  that  a  tender  aot  hav- 
iag  beea  -made  before  the  Justice,  nor  at  the  County  Court,  could  not  araii  the 
defendant  before  the  referee. 

This  was  an  action  originally  commenced  before  a  sin- 
gle magistrate,  from  whose  judgement  an  appeal  was  taken 
to  the  County  Court,  and  there  ruled  out  to  a  referee,  from 
whose  report  the  following  facts  are  drawn.  The  plain- 
tiff exhibited  an  account,  the  first  nine  items  of  which  the 
referee  disallowed,  on  the  ground  that  they  were  barred 
by  the  statute  of  limitation  as  insisted  by  the  defendant. — 
Two  other  charges  of  the  plaintiff's  account  which  seem  to 
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^^5mSJ*"'*  ^^^^  been  wichin  six  jears,  were  allowed  by  the  referee,  to 
iwi.        wit.     Three  dollars  for  the  use  of  a  horse,  and  fifty  cents 
chipmam     for  keeping  sheep.     In  relation  to   these  last   mentioned 
Biites.      charges  the  referee  reported  as  follows : 

"  It  was  proved  that  the  plaintiffa  short  time  previous  to 
the  commencement  of  the  suit,  sent  his  son  Thomas  Chip- 
Inan,  jr.  to  demand  of  deft. /oter  Dollars  as  payment  for  the 
use  of  the  horse,  that  the  defendant  tendered  to  him  ^,00 
for  the  use  of  the  horse,  and  fifty  cents  for  keeping  sheep,, 
which  he  refused.     The  defendant  brought  the  said  $3,&0 
and  pleaded  it  on  trial  before   your  referee,  and  he  here- 
Kritb  delivers  it  into  Court.     It  was  further   proved  that 
at  the  return  day  of  the  writ,  the  defendant  appeared  and 
'     procured  a  continuance  of  the  cause  for  the  purpose  of 
procuring  counsel;  and  that  on  the  day  to  which  the  cause 
was  continued  he  again  appeared,  and  not  having  counsel 
submitted  to  a  judgement  without  any   trial,  and  without 
bringing  into  Court,  the  money  tendered.     That  at  the  time 
at  which  the  appeal  was  entered  the  cause  was   referred, 
and  the  money  tendered  was  not  then  produced  in  Court. 
The  plaintiff  contended  that  upon  this  proof  the  defendant 
waived  his  tender,  and  that  he  could  not  avail  himself  of 
it  before  the  referee.     But  the   referee  was  of  a  different 
opinion  and  therefore  reports  that  the  defendant  has  legal- 
ly tendered  the  sum  in  which  he  is  in  arrear  to  the  plain- 
tiff,  and  ought  to  recover  his  costs." 

To  this  report,  the  plaintiff  filed  the  following  excep- 
tions : 

1st.  Because  the  said  referee  decided  contrary  to  Law 
tn  rejecting  the  first  nine  items  in  the  plaintiff's  account 
on  the  ground  that  the  same  were  barred  by  the  Statute 
of  limitations ;  the  tenth  item  in  said  account  having  been 
delivered  witluo  six  years  after  the  delivery  of  the  nine 
Items. 

2d.  That  the  said  referee  decided  contrary  to  law  in  de- 
^    crding  the  tender  to  be  legal ;  the  said  Thomas  contend  - 
ing  that  the  said  defendant  had  waived  the  right  of  plead- 
ing the  tender  by  having  neglected  so  to  do,  before    th© 
Court  below. 
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Jlfoeci^  for  /»IaiA^(^.— *There  are  two  ttoepUons  to  the 
report  of  the  referee. 

1.  He  mistook  the  law  in  deciding  a  portion  of  plaintiff's 
aceount  barred  by  the  Statute  of  limitations.  We  con« 
tend  that  although  a  portion  of  the  account  may  be  of 
more  than  six  years  standing,  yet  if  the  account  is  running 
and  the  previous  items  are  followed  by  other  items  within 
six  years,  the  whole  account  is  taken  out  of  Statute.  Ev- 
ery new  item  of  debt  or  credit  is  an  acknowledgement  of  a 
previous  unsettled  account  and  a  promise  to  pay  the  bal- 
uce,  2  Mass.  217 ;  6  Ter.  R.  189 ;  2  Vt.  R.  146. 

2d.  The  tender  ought  not  to  have  been  allowed. 

Ist.  It  was  not  made  at  the  proper  place  or  to  the  prop- 
ter person.  From  the  Report  it  appears  to  have  been  made 
to  a  mere  agent  who  was  authorized  to  receive  a  different 
sum,  and  not  made  at'the  house  of  the  creditor.  The  only 
cases  where  a  tender  to  an  agent  has  been  held  good  are 
where  the  debtor  to  save  himself  was  bound  to  make  his 
tender  at  a  particular  place,  and  if  the  creditor  was  not 
there  to  receive,  as  it  was  his  duty  to  have  been,  the  tender 
may  be  made  to  his  servant.  The  law  in  thosp  cases  pre- 
sames  he  has  left  his  instructions  with  the  servant.  Dan. 
Vol.  6,  498. 

2d.  If  the  tender  was  originally  good  he  has  forfeited  all 
rights  under  it  by  his  subsequent  conduct.  This  will  be 
fully  evinced  by  applying  the  rules  of  law  applicable  in 
cases  of  this  kind  to  the  facts  as  they  are  stated  in  the  re- 
port and  record.  Before  the  magistrate  he  made  no 
de^nce  of  this  kind,  but  we  contend  he  ought  there  to  have 
plead  orally  at  least  his  tender  and  have  brought  the  mo- 
ney into  Court.  It  is  laid  down  in  all  the  books  that  in 
Indebitatus  assumpsit,  the  party  who  pleads  a  tender  must 
aver  in  his  plea,  Ist  That  he  has  always  been  ready  to 
pay.-— 2d.  That  he  is  still  ready. — 3d.  That  he  must  bring 
the  money  into  Court ;  and  4thly.  That  this  plea  cannot  bo 
pleaded  after  a  general  imparlance;  and  if  a  tender  be 
pleaded  after  an  imparlance  the  plaintiff  may  sign  judge^ 
ment  or  apply  to  the  Court  to  set  under  the  plea,  or  de- 
mur, or  allege  the  imparlance  in  his  replication  by  way  of 
estoppel.    Tidds  Prac.  41 8 1  Willson,  632  ;  Ld.  Raymond, 

25  &  354;  2  Salkield,  622  &  623;  10  Mod.  81  ;  J2  Mod. 

19 
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^"JI^T''  ®'  ^^'^  ^^^5  5  B&€.   Abg.  117;   5  Danes  Dig;  6(to,  48#r 

i8»i.  '     438.    The  authorities  all  go  upon  the  ground  that  the* 

ChipiBM    defendant  by  asking  time  to  plead,  contradicts  the   first 

jiMet.      material  requisite  in  his  plea,  and  shows  that  he  has  not 

always  been  ready  to  pay. 

Bailey  fy  Marsfi^  for  defendant. —  1st.  There  is  nothing* 
in  the  case  to  exempt  the  first  nine  articles  of  plaintifi*'» 
account  firom  the  statute  of  limitations.  They  accrued 
more  than  six  years  before  the  commencement  ^f  the  ac«^ 
lion.  The  accounts  were  not  nuitual,  no  credit  being, 
given  by  plaintiff  nor  any  account  exhibited  by  defendant* 
Cot€$  VS.  Harris^  Buller,  N.  P.  149.  These  items  cannot 
be  brought  within  the  exception  relating  to  merchant's  ac- 
counts ;  nor  is  there  any  evidence  of  an  express  promise^, 
or  of  facts  from  which  a  promise  can  be  implied.. 

2d.  The  only  question  properly  arising  under  the  third- 
exception  isj  whether  the  defendant  has  waived  his  tender 
by  not  pleading  it  in  the   Court  below.     The  strictneas. 
with  whi^^h  the  plea  of  tender  was  anciently  received  bas^' 
been  of  late  years  greatly  relaxed^    It  was  looked  vipoi^ 
for  no  sufficient  reason  surely^  as  a  suspicious,  not  to  nay 
a  dishonest  defence,  and  was  required  to  be  pleaded  witb^ 
great  formality,  upon  entering  the  appearance   in    the 
cause*    It  is  now  holden  in  England  as  well  as  in   thi» 
country  to  be  an  honest  defence,  and  one  equally  entitled 
to  be  favorably  received  with  any  other.     Nor  is  it  now 
necessary  to  plead  it  before  invparlance.    If  pleaded  m 
vacation  and  entiled  of  the  preceding  term  it  is  enough. 
1  Burrow  59 ;  Nocm  vs.  Smithy  1  H.  Blaekstone,  369. 

The  practice  in  this  state,  with  respect  tO'  filing  th^ 
plea,  is  the  same  as  in  England,  at  least  in  those  counties 
where  causes  are  continued  of  course  fur  pleading;  and  a» 
to  paying  the  money  into  Court,  it  is  well  understood  not 
to  be  necessary  until  the  cause  is  called  up  for  trial. 

Unless  it  appears  that  the  plaintiff  has  or  might  have 
sustained  some  damage  in  consequence  of  the  neglect  of 
the  defendant  to  plead  the  tender  in  the  Court  below, 
the  Court  ought  not  now  to  reject  the  plea,  upon  techni- 
cal grounds  which  certainly  had  not  originally  any  solid 
foundation.     The  case  shews   that  the  question  was   not 
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fprbetber  a  tender  was  made  in  fad,  but  whothar  «*<*4*'^'S5iZm5*** 
was  tendered,  and  the  bringiog  of  a  suit,  mtbont  a  demand  iS3i. 
/of  the  sum,  previously  tendered,  shews  that  tlie  object  of  cupmn 
the  suit  was  to  recover,  not  whdt  the  defendant  admitted  ^^ 
to  be  due,  but  the  excess  of  the  plaintiff's  account  over 
that  Bura.  There  was  no  trial  before  the  magistrate,  nor 
any  issue  joined,  except  for  forms  sake,  and  if  the  monef 
had  been  paid  into  the  hands  of  the  magistrate  there  is  no 
ground  to  presume  that  plaintiff  would  have  taken  it  out 
-and  abandoned  his  suit,  but  the  contrary.  Between  the 
appeal  and  the  session  of  the  County  Court  ho  could  not 
iiave  taken  it  out,  because  the  authority  of  the  justice  in 
the  cause  ends  with  the  appeal,  and  he  could  not  have 
.paid  the  money  to  plaintiff,  even  if  it  bad  remained  in  his 
Jiands.  But  it  woukl  not  have  remained  in  his  hands.  It 
isibebufliiiessof  the  appellant  to  carry  up  to  the  County 
£oii«t4be  copy  of  the  proceedings  below  and  every  thing 
(dse^tbat  belongs  to  the  case.  If  Xhen  the  defendant  had 
4>aiid  the  money  to  the  justice,  it  would  have  4>een  the  du- 
ty of  the  justice  to  pay  it  -back  again  forthwith^  upon  the 
-entering  of  the  appeal,  and  demanding  of  the  copy  by  de- 
fendap/t.  TJiis  would  he  a  very  idle  ceremony.  Nor  could 
4be  {^aintiff  have  taken  the  money,  after  the  cause  vras  ea« 
4ered  in  the  County  Court,  for  the  whole  matter  was  taken 
•away  firom;fthe 'Court  by  the  reference,  on  the  entering  of 
4he  appearance.  It  does  not  appear  then  that  the  plaintiff 
lias  sustained  any  damage  by  the  neglect  of  defendant  and 
ihe  defence  ought  not  therefore  to  be  rejected* 

Tai>]>ocx,  J. — ^Tbe  items  of  account  exhibited  before 
the  referee,  have  not  been  brought  into  Court,  but  fiom 
his  report,  we  learn  there  was  no  exhibfts  on  the  part  of 
the  defendant,  nor  bad  the  plaintiff  any  credits  on  his  book, 
so  that  the  question  for  the  referee  to  decide  was,  whither 
the  statute  of  limitation  should  bar  those  itenris  of  account 
which  were  of  more  than  six  years  standing ;  this  question 
was  virtually  settled  in  the  case  of  Uutchimon  4*  JDunham 
vs.  PrmU^  2«  Vt.  Rep.  146.  The  case  of  Cote$  vs.  Barritt 
cited  in  Bui.  N.  P.  149,  was  then  eonsidered  as  law,  and 
SDust  now  govern  in  this  case. 

As  it  respects  the  tender,  it  appears  that  a  short  time 
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^j^ggmj^  before  the  commencement  of  the  plaintiiTB  suit,  he  sent 
^<g^'  -    his  son  to  the  defendant  to  demand  of  him  $4,00  in  pay- 

CkipBftn  inent  for  the  use  of  a  horse ;  the  defendant  tendered  him 
Bftuit.  $^fiO  for  the  use  of  the  horse,  and  50  cents  for  the  keeping 
of  sheep,  both  of  which  sums  the  son  declined  taking.  A 
suit  was  then  commenced  before  a  justice,  a  silent  judge- 
ment given,  and  appealed  to  the  County  Court  and  there 
ruled  out  to  referee  whose  report  is  before  us  ;  and  that 
the  defendant  made  no  mention  of  his  tender  before  the 
justice,  in  the  County  Court,  but  relied  upon  it  before 
the  referee,  who  considered  the  sum  legally  tendered  and 
that,  although  not  offered  in  the  Justice  or  County  Court, 
he  had  a  right  to  produce  and  have  it  allowed  before  him* 
The  Court  consider  that  the  offer  of  the  $3,50  to  the  son 
of  the  plaintiff  under  these  circumstances,  cannot  be  re- 
garded as  a  legal  tender ;  here  was  an  unliquidated  claim, 
and  the  boy  had  no  authority  from  his  father  to  make  a 
compromise.  To  receive  the  $4,00  if  paid,  was  all  he  could 
legally  do ;  whither  the  plaintiff  would  or  would  not  have 
received  the  $3,50  had  the  same  been  tendered  to  him  be- 
fore the  commencement  of  the  suit,  we  have  no  means  of 
judgeing.  A  tender  ought  always  to  be  made  under  such 
circumstances,  as  that  the  claimant  can  exercise  his  judge- 
ment in  receiving  or  refusing  it ;  and  because  money  can- 
not safely  be  counted  in  the  night,  a  landlord  shall  not  dis- 
train for  his  rent,  but  in  the  day  time.  Coke  Lit.  142. — 
There  is  an  anonymous  case  in  Esp.  N.  P.  Cases,  where  a 
tender  was  made  to  a  servant,  who  carried  the  money  in 
to  his  master  and  brought  back  word  that  he  would  not 
receive  it,  and  adjudged  a  good  tender;  but  that  case  dif- 
fers widely  from  this,  it  does  not  appear  here,  that  the 
plaintiff  ever  heard  of  this  tender,  until  he  met  it  in  the 
referee^s  court ;  had  this  claim  been  a  note,  on  which  by 
computation  the  sum  due  could  have  been  ascertained,  and 
a  sum  equal  to  the  amount  due  had  been  offered  by  the 
defendant,  and  rejected  by. the  boy,  there  would  have^been 
some  reason  in  saying  that,  as  he  was  the  bearer  of  the 
note,  the  defendant  was  justified  in  treating  him  as  the  au- 
thorized agent  of  the  plaintiff,  to  receive  what  was  his  due» 
and  a  refusal  of  the  agent  a  refusal  of  the  principal ;  bnlL 
here,  the  boy  had  no  authority  but  to  ask  for  and  receive 
the  $4,00. 
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But  could  we  overcome  this  obiection,  yet,  the  defend*  CmrrKWDtw, 
ant  is  inYoIvcd  in  difficulty,  in  not  carrying  his  money  into  ibsi. 
the  justice  court,  ready  to  discharge  himself  if  the  plaintiiT  cbipmta 
would  receive  it,  and  again,  into  the  County  Court.  Will  it  ^{^^ 
be  said  the  plaintiff  should  have  demanded  it  of  him  ?  If 
the  tender  in  the  first  instance  had  been  legal,  his  not  de- 
manding it  before  suit  might  involve  a  question  of  costs, 
but  in  no  wise  will  it  excuse  the  defendant  for  not  offering 
to  pay  when  called  into  a  court  of  justice  to  show  cause 
why  he  has  not  paid.  The  tender  admits  an  indebtedness  ; 
and  that  he  has  offered  to  pay  the  amount  which  the  plain- 
tiff refused  to  receive,  is  the  reason  he  oSnxs  for  not  hav- 
ing discharged  that  indebtedness ;  and  that  he  has  now 
deposited  the  same  sum  in  the  hands  of  his  clerk, 
would  have  been  one  of  the  best  reasons  why  the  plain- 
tiff should  not  further  have  or  maintain  his  action  against 
him.  Harding  vs.  Spicer^  1  Camp.  327  &  note;  Giles  vs. 
Harii$,  Ld.  Ray ,'254;  Chitty's  Forms,  431.  The  facts 
having  been  found  by  the  referee,  the  Court  direct  judge- 
ment to  be  entered  for  the  plaintiff  to  recover  of  the  de^* 
fendant  $3,50  damages  and  his  costs.. 


Wm*  a.  Prentiss  vs.  Joseph  Sinclair.  CHiTT«ra«», 

Jantuanf, 
18SI. 
^  Where  one  of  ibe  partnen  retires  from  a  Arm,  to  disebarge  bim  from  ntb*  .  ■  ■ 

•teqneiit  traotaoUons,  aetval  knowledge  of  tbe  dittolntion  most  be  carried  horn* 
to  tbe  creditor  witb  whom  there  was  a  previoos  deal. 

Dictum.  But  a  pnblication  in  tbe  Gazette' of  tbe  place  where  tbe  baaiueai  of 
the  pmrtnenbip  was  transacted,  is  a  sufficicBt  notice  of  the  ditsoltttion  to  all 
persons  who  had  no  previous  ooftDcxion. 

This  was  an  action  on  book  in  which  a  judgement  to 
account  was  rendered,  and  an  auditor  appointed,  who 
made  a  special  report  of  the  facts  as  they  appear  in  the 
decision  of  the  Judge  who  delivered  the  opinion  of  the 
Court.  Upon  this  report  the  County  Court  rendered  a 
judgement  in  favor  of  the  plaintiff  for  the  sum  of  j(150,  91, 
to  which  opinion  an  exception  was  taken  by  the  defendant 
on  the  ground  that  no  sufficient  legal  notice  was  ever  giv* 
en  to  him  of  the  dissolution  of  the  partnership. 

Defdfs  Counsel  contended,  that  notice  in  the  Gazette  of 
dissolution  is  not  sufficient  as  to  a  person  dealing  with  tbt 
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CiiiTTKti9KVi  pArtnership  previous  to  dissolution.     And  without  notica 
1831.        the  partnership  would  not  be  discharged.    He  cited  I  Phil. 
•    prentiM      Ev.  306;  Corny.  Cont.  504;    3  Kent.  Com.  38  &  9;  3 
•ipciair.     ^^^^^'  ^-  2^^  5  ^^^'  N'  ^-  C.  42-154 ;  1  Camp.  40.3, 

Paddock,  J. — ^This  case  presents  the  single  question, 
what  shall  be  deemed  notice  to  an  individual  of  the  dissolution 
of  a  copartnerships  with  whom  such  individual  had  been  in 
the  habit  of  dealing,  so  that  property  delivered  to  the  part- 
ner going  out  of  the  concern,  shall  not  be  recovered  for, 
against  those  remaining  in. 

The  auditor  in  this  case  has  reported,  that  previous  to 
the  first  day  of  March  1827,  the  plaintiff  fVm.  A.  Prentiss^ 
if  Thomas  M.  Taylor  were  partners  in  trade,  under  the 
firm  of  Taylor  fy  Prentiss ;  that  on  that  day,  they  dissolved 
their  partnership  and  the  business  was  assumed  by  Taylor, 
who  carried  it  on  in  his  own  name  until  April,  1827,  when 
be  sold  out  the  stock  of  goods  and  establishment  to  Pren- 
tiss; that  Prentiss  transacted  the  same  kind  of  business 
until  the  10th  of  April,  1829,  when  he  aga^n  took  Taylor 
into  the  concern  as  a  partner;  that  this  defendant  Sinclair 
had  a  deal  with  the   firm  previous  to  the  dissolution  in 
1827,  and  continued  the  same  with  Taylor  afterwards,  and 
subsequently  with  Prentiss  up  to  the  10th  of  April  1829, 
and  now  brings  in  his  account  which  accrued  during  the 
•   whole  period,  in  offset  against  that  which  he  made  with 
Prentiss  while  alone.     The  auditor  further  reports,  that 
upon  the  dissolution  of  the  partnership  in  March  1827, 
public  notices  were  posted  up  in  the  store  &  in  the  public^ 
house,  (which  we  understand  was  in  the  neighborliood,) 
which  the  defendant  saw,  and  was  otherwise  informed  that 
the  partnership  was  determined. 

This  is  01  question  which  has  often  been  agitated  in  other 
courts,  and  is  perhaps  as  well  settled  as  any  other  point  of 
law ;  Where  individuals  unite  their  interests  and  transact 
their  business  in  the  name  of  a  firm,  and  procure  credits 
upon  the  joint  responsibility  of  all  the  partners,  when  one 
retires,  it  is  reasonable  that  the  public  should  have  notice 
of  it;  and  the  dissolution  published  in  the  Gazette  of  the 
place  where  they  transacted  their  business,  has  been  con- 
sidered reasonable  notice  to  all  who  have  not  bad  a  previ- 
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out  deal  with  the  firm.    Lansing  vs.  Pain  &■  Ten.  Euek,  2  Cammmtn, 
John.  304 ;  Watson,   3S4.     But   it   is  necessary  to  carry        i^i- 
home  the  knowledge  of  the  dissolution  to  those  with  whom     Tnntu» 
the  firm  have  previously  dealt»  and  in  the  case  cited  by     sinelifia 
counsel  from  Peakes  N.  P.  Gorham  et  al  vs.  Thompson  et  al. 
Lord  Kenyon   held,   "  that  to  discharge  the  partner  re- 
tiring from  the  partnership,  there  must  be  a  public  notice 
in  the  Gazette,  or  at  least  the  dissolution  must  be  notori- 

■ 

ous  to  the  public,  and  actual  knowledge  of  it  carried  homo 
to  the  creditor."    1  Esp.  371  ;  1  Swift.  Dig.  349;  and  there 
is  no  reason  why  the  same  rule  should  not  be  adopted  hcre» 
as  in  Englahd  and  our  neighboring  States ;  any  thing  short 
of  actual  notice  would  always  leave  so  much  doubt  and  un- 
certainty upon  the  minds  of  those  of  whom  a  credit  is  ask-* 
eJ,  as  to  give   a  check  to  commercial   intercourse,  and     — i-** 
would  also  open  a  door  to  much  fraud.     But  in  this  case, 
there  can  be  no  doubt  that  the  defendant  had  actual  no- 
tice.    If  the  defendant  saw  the  notice  of  the  dissolution 
which  was  posted  up,  one  must  infer  that  he  read  it;  and 
in  addition  to  such  notice,  and  information  given  him  by 
others  to  the  same  import,  in  January,   1828,  he  drew  an 
order,  not  on  the  firm,  but  on  the  plaintiff,  for  the  delive- 
ry of  goods;  and  it  is  a  circumstance  not  be  lost  sight  of, 
that  upon  the  dissolution,  the  company  sign   was  taken 
down,  and  the   plaintiff's   placed  over  the  door ;  this  to  a 
cautious  man,  would  at  least  put  him  on   the  enquiry ;  we 
are  all  of  opinion  that  the  notice  to  the  defendant  was  suf- 
ficient, and  the  judgement  of  the  County  Court  must  bo 
affirmed. 

Judgement  affirmed. 

Adamij  for  plaintiff. 

Porter^  for  defendant* 
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^^KmS5**'  William  Bradlbt  ti.  Samubl  Andersont. 

■  I     ■     Parol  erideaee  U  ittadaoiMibl*  to  contradict,  rary,  or  explain  a  wrrtteo  con-' 

tract,  or  ihoir  it  d liferent  from  what  it  parporU  to  ba. 

If  A.  as  payee  of  a  promissory  note,  sne  B.  as  maker  of  the  eame  |  V.  shall 
not  be  permitted  to  give  parol  evidence  of  facts,  which  amonni  only  Co  an  m- 
fiocent  mitiakt  in  A.  in  writing  the  note,  to  prevent  A's  recovery;  nor  shall  B. 
give  parol  evidence  of  such  facts,  nnder  a  false  pretence,  that  they  thowjHiuif 
in  A  in  wrUing  the  note. 

This  was  an  action  ofassunipsit  upon  a  promissory  note 
dated  April  23,  1828,  for  the  sum  of  fifty-five  dollars  pay- 
able in  cattle  or  grain,  two  years  after  date,  with  interest — 
«   Plea,  Geueral  Issue. — Upon  the  trial  of  this   issue,  the  de- 
fendant contended  that  a  mistake  had  been  made  or  fraud 
practised  upon  him   by  the   plaintiff,  in   writing  the  note, 
which  was  admitted  to  have  been  written  by  the  plaintiSV 
and  that  the  contract  as  agreed  upon  by  the  parties  at  the 
time  of  the  execution  of  the  note  in  question  was,  that  the 
QOte  was  to  be  made  payable  in  two  years  from  its  date  in 
his,  the  defendant's  work  as  a  carpenter,  or  in  cattle  in  the 
month  of  October,  or  in  grain  in   the   January  following  ; 
and  to  maintain  the  issue  on  his  part,  offered  to  prove  that 
the  plaintiff  in  the   month  of  Decemberi  1829,  admitted 
that  such  was  the  contract  on  which  tlie   note  was  given, 
and  that  the  note  was  so  written.     And,  also,   that  on  one 
other  occasion,  subsequent  to   the  date   of  tlie  note,  the 
plaintiff  informed  the  witness  that  he  had  a  note  against 
the  defendant,  and  the  defendant  ^did  not  know  when  it 
would  be  due. — All  which  evidence  was  objected  to,  and 
excluded  by  the  Court,  upon  which  the  defendant  except- 
ed.   The  exception  was  allowed  by  the  Court  below  and: 
comes  here  for  adjudication. 

Opinion  of  the  Court  was  pronounced  by 
Batubs,  J. — Parol  evidence  is  inadmissible  to  contra* 
'  diet,  vary,  or  explain  a  written  contract,  or  to  show  it  dif- 
ferent from  what  it  purports  to  be  on  the  face  of  it,  for  rea* 
sons  assigned  by  Lord  Coke^  who  says,  "  It  would  be  in- 
convenient, that  matters  in  writing  made  by  advice,  and 
on  consideration,  and  which  finally  import  the  certain 
truth  of  the  agreement  of  the  parties,  should  bo  controlled 
by  an  averment  of  parties  to  be  proved  by  the  uncertain 
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lestifflony  of  slippeiy  memory ;  and  it  would  be  dangeroua  ^'y™}^^*** 
to  parchasers,  andall  others  in  such  cases,  if  such  crude       W^ 
averments  against  matter  in  writing  should  be  admitted."     ji^^iey 
Comntest  nfRuilanJTi  case^  6  Rep.  26.  Aadlwo*. 

Although  these  observations  were  made  concerning  a 
deed,  they  will  equally  well  apply  to  any  written  contract 
fiot  under  seal. 

If  parol  evidence,  which  is  offered  to  the  jury  to  super- 
add something  to  a  written  contract,  would  vary  such  con- 
tract, the  evidence  is  inadmissible.  Potbdl  Vs.  Editittndsi 
12  East.  6 ;  Graves  vs.  Ashling  3  Camp.  426. 

So  it  has  been  decided,  that  parolevidenceis  inadnlissible 
for  the  purpose  of  altering  the  legal  operation  of  an  in^ 
atrument,  by  evidence  ofnn  intention  to  that  effect,  which 
is  not  expressed  in  the  instrument.  Thus  the  defendant  can- 
not be  admitted  to  prove  that  at  the  time  of  making  a 
promissory  note,  it  was  agreed,  that  when  the  note  became 
due,  payment  should  not  be  demanded,  but  that  the  note 
should  be  renewed.  Hoar  vs.  Graham^  S  Camp.  57.  Hogg 
vs.  Smithy  1  Taunt.  347.  No  parol  evidence  can  be  re- 
ceived to  explain  an  agreement  in  which  there  is  no  latent 
ambiguity;  Coker  vs.  Guy,  2  B  &  P.  565.  Nor  to  prove 
an  additional  rent  payable  by  a  tenant  beyond  that  ex- 
pressed in  the  written  agreement  for  a  lease  ;  Freston  vs. 
Mucean,  2  Black.  1249.  "^Nor  to  show  that  a  part  of  the 
premises  contained*  in  a  deed  were  intended  to  be  excepted 
from  the  grant;  Jackson  vs.  Gray,  12  J.  R.  427.  Nor  to 
show  that  a  lease  executed  in  the  name  of,  and  reserving  a 
rent  to,  one  person,  was  intended  for  the  benefit  of  anoth- 
er; Jackson  vs.  Foster,  12  J.  R.  ;I88.  Nor  to  show  a  mii-' 
take  in  «  note  or  written  agreement.  Fiizhugh  vs.  Run^ 
yon,  8,  J.  R.  375. 

In  the  case  of  Stackpole  vs.  Arnold,  1 1  Mass-  Rep.  27, 
the*Coart  decide,  that  parol  evidence  is  inadmissible  to 
contradict,  vary,  or  materially  affect  any  written  contract 
whether  under  seal  or  not :  but  as  an  exception  to  this 
rule  the  want  of  consideration  for  a  promissory  note,  or 
fraud  in  obtaining  it,  may  be  shown  by  parol  evidence  in 
an  action  on  the  note  between  the  original  parties. 

The  subject  of  parol  evidence  being  admitted  to  affect 
written  contracts,  has  aften  been  before  this  Court ;  but  I 
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^ /•Mi«*f*  ®^^'^  remark  upon  only  a  single  case  :  Brown  brought  hr* 
action  against  Bebee  on  a  promissory  note  of  the  following 
"  tenor :  4  *      t 

"  Sixteenth  ofMiycK,  1812.  ^ 
For  value  received   I  promise  to  pay  Jonathan  Brown 
Sixteen,  on  the  first  day  of  May  next,  with  interest.'* 

(Signed)  AARON  BEBfiE. 
The  plaintiff  in  his  decFaration 'averred,  that  the^irord, 
Sxiteen  in  the  note,  meaivt  Sixteen  Dollars,  and  on  trial  of- 
fered to  prove  his  averment  by  parol  evidence,  which  was: 
objected  to,  and  excluded  by  the  County  Court.  The  de- 
fendant excepted,  and  the  case  came  to  this  Court  to  be 
heard  at  Rutland,  Feb,  Term,  1814.  Chipmauj  C.  J.  in  pro* 
nouncing  the  opinion  of  the  Courtj  said  *'  the  rule  certlainly 
is,  that  parol  proof  cannot  be  admitted  to  expFain,  extend,  or 
vary  a  written  contract.  There  fs  but  one  exception,  if  it 
may  be  called  an  exception,  that  is,  in  the  case,  of  a  latent 
amhiguilif.  As  in  the  case  usually  put,  of  a^devise  to  A.  and 
there  are  two  persons  by  ther.name  of  A.  father  and' 
son;  appearing  by  parol  proof,  introduces  an  ambiguity^  as  to 
the  person  intended  by  tlie  testator.  But  as  the  ambigjAiiif 
is  not  apparent  on  the  face  of  the  devise,  it  is  called/a^^nt 
ambiguity.  And  as  it  is  raised  by  parol,  it  may  be  expFain- 
ed  by  parol.  But  where  tfiere  is^devise  of  $50,000  whol- 
ly omitting  to  name  any  devisee ;  this  is  a  patent  ambiguity , 
which  cannot  be  explained  by  parol.'' 

But  it  is  said,  that  this  is  a  mistake,  and  that  m»/a/c^5  arc 
allowed  to  be  rectified.  There  are  cases  in  which  a  Court 
of  Chancery  will  correct  a  mtji^A:e,  or  rather,  compel  the 
party  to  correct  it,  by  supplying  what  was  omitted^  by  mis- 
take ;  but  this  does  not  belong  to  a  Court  of  liaw."'^ 

"  But  in  this  action,  brought  on  the  note,  the  County 
Court  were  right  in  rejecting  parol  evidence,  to  prove 
what  the  note  should  hav^JDieen,  or  now  it  should  have 
been  written ;  the  decision  is  supported  equally  by  prece- 
dent, and  the  soundest  principles."     1  D.  Chip.  Rep.  228. 

It  now  remains  for  us  to  apply  the  above  principles  of 
law  to  the  case  before  us,  and  come  to  a  decision,  whether 
the  County  Court  erred  in  excluding  the  evidence,  whicR 
was  ofiered  by  the  defendant. 

The  note  in  suit  was  dated   April  23,   1828,  for  $55,00 
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payable  in  cattle,  or  groin,  two  years  after  date  with  inter-  ^ /^JJJIwJf "' 
terest.  '^^' 

The  defendant  offered  parol  evidence  to  prove,  **  that  Bmdiey 
Ahe  c^Btract  as  agreed  upon  by  the  parties  at  the  time  of  AadTnoB. 
the  execution  of  the  note  in  question,  was,  that  the  note 
vras  to  be  made  payable  in  two  years  from  its  date  in  his 
the  defendant's  work  as  u  carpenter,  or  in  cattle  in  the 
xnonth  of  October,  or  grain  in  the  January  following," — 
And  to  induce  the  Court  to  admit  the  evidence,  the  de- 
fendant insisted,  "  that  a  mistake  had  been  made,  or  fraud 
practised  upon  him  by  the  plaintiff,  in  writing  the  note, 
ffvhi^h  was  admitted  to  have  been  written  by  the  plaintiff. 
If  it  were  merely  a  mistake  in  writing  the  note  the 
above  cases  in  the  8  J.  R.  375,  &  1  D.  Chip.  Rep.  228 
show  that  parol  evidence  is  inadmissible  to  prove  such  mi- 
iakt.  It  is  not  suggested,  that  the  plaintiff  intentionally 
wrote  the  note  differently  from  the  contract ;  nor  that  the 
^lefendant  did  not  read  the  note,  and  understood  its  con- 
jtents  before  he  signed  it ;  therefore,  if  there  ivas  a  diflQ^r- 
ence  between  the  note  and  contract,  we  are  not  to  concbide, 
4bat  it  was  the  effect  o( fraud j  but  of  mtsiake^  which  could 
not  be  given  in  evidence  lo  affect  the  plaintiff's  right  of 
recovery. 

Again,  to  admit  this  evidence,  when  there  was  nothing 
but  a  mistake^  would  be  to  admit  evidence  to  contradict^  or 
tary  the  note^  whidb  is  not  admissible. 

So  if  '^  the  plaintiff  informed  the  witness,  that  he  had 

a  note  against  the  defendant,  and  the  defendant  did  not 

know  when  it  would  be  due,'<  it  did  not  tend  to  show,  that 

the  plaintiff  was  guilty  oin  fraud  in  writing  the  note.     It 

if  always  the  intendment  of  law,  that  a  person  is  innocent 

of  a  fraudf  or  any  other  imputation  affecting  his  character, 

until  it  is  made  to  appear.    We  consider,  in   this  case,  all 

the  facts,  offered  to  be  proved,  were  entirely  insufficient  in 

the  law  to  show  that  Uie  plaintiff  had  been  guilty  of  a 

Jrtmd;  therefore  the  parol  evidence  offered  to  prove  those 

fects  was  properly  excluded,  not  only  as  it  respeeted  a  mif- 

take;  but  also  as  it  respected  fraud  in  writing  the  note 

different  from  the  contract. 

-  The  judgement  of  the  County  Court  is  affirmed. 

Afonser,  for  plaintiff. 
BriggSy  for  defendant. 
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cbittb«oiv»  Isaac  Warner  vs.  Nathan  Hall. 

Jmutmrvt 
1833. 

.„.    i  If  A.  cXMatt  A  Mt«  vt  tbtt  Baak  m  wnty  for  B.  ft.  C.  and  B.  abt  eond  b«* 

for«  it  falls  dme,  aid  ▲.  knowing  the  fact»  etll  on  C.  nnd  get  him  to  renew  tke 
note  withont  diteloeing  lt»  yet  if  A.  oltfmately  pef  the  Bft&k,  b«  cm  neo««r 
the  ABoMtor  C.  Md  tbift  elthosgh  m  between  B.  a  C.  the  Utter  wee  e&tilUa 
to  indemBity. 

This  was  an  action  of  Indebitatus  Assumpsit  eonmieiH 
ced  in  the  County  Court. — ^Plea,  Non  Assumpsit — and  la- 
sue  to  the  Jury. 

On  trial,  the  plaintiff,  claimed  the  sum  of  ^200  and  iiH 
terest  for  that  sum,  which  he  alleged  he  bad  paid  as  sur- 
ety for  the  defendant  and  one  Solomon  Morton  to  the 
Branch  Bank  at  Bi^rlington.  It  appeared  in  evidence,  th«l 
before  tha  29th  September,  1830,  Morton  bad  executed  a 
note,  to  C.  F.  Warner,  &  Co.  for  about  $160,  and  that 
Hall  signed  the  said  note  as  surety  for  Morton — that  this 
note  being  due  on  the  said  29th  Sept.  1830,  Morton  and 
Hall  made  a  note  to  the  Branch  Bank  for  $200,  and  that 

Warner  signed  it  with  them  at  the  time  at  their  request  as 
surety  : — that  Warner  received  the  money  on  the  note,  and 

after  paying  the  amount  of  the  note  to  C.  F.  Warner,  dc 

Co.  the  balance  was  paid  over  to  Morton* 

The  defendant  contended  that  the  plaintiff  ought  not  to 

recover,  and  byway  of  defence  introduced  witnessei  who 

testified  to  the  following  facts. 

That  said  Morton  absconded  on  Saturday,  the  last  day 

of  December,  1830,  and  Warner  was  informed  of  this  fact 

the  next  morning,  at  which  time  Warner  came  to  the  Bank, 

and  on  inspection  found  the  note  due  that  day.    That 

Warner  immediately  came  to  the  conclusion  to  aee  Hall  and 

was  in  Williston  about  noon  the  same  day,and  then  and  there 

stated  to  Hall  that  the  Bank  Note  fell  due  that  day,  and  said 

be  donbted  whether  Morton  would  make  out  the  money,  and 

advised  to  have  a  renewal  note  made  >-^hat  Hall  objedted 

to  signing  another  note,  and  stated  he  thought  Morton 

would  make  out  the  money,  but  at  length  conseMed  to 

sign  on  the  suggestion  of  Warner,  that  be  would  make  a 

new  note  and  leave  a  space  for  Morton  to  sigh  bis  name 

first,  and  that  Hall  and  himself  would  sign  under  his;  that 

Warner  should  go  by  the  way  of  Morton's,  call  on  him  for 

the  money,  and  if  he  got  it,  or  any  part  of  it,  he  would  en- 
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dorse  it  upon  the  note ;  and  if  he  did  not  get  the  money,  ^^^^SS^*' 
would  get  Morton's  signature  to  the  note,  carry  it  to  the       isss.  ' 
Bank,  and  with  it  take  up  the   first  note  : — ^that  the  note     wmn 
was  so  made  out,  and  signed  by  Hall   and  Warner : — and       ^^ 
Warner  took^it,  and  went  aw«y  towards  Morton's,  who  lived 
between  two  and  three  miles  from  Hall's. 

It  also  appeared  that  in  the  afternoon  of  the  same  day, 
Warner  took  up  the  first  note  by  leaving  the  last  one  sign- 
ed by  Hall  and  himself,  and  that  he  has  since  paid  the 
Aote  last  mentioned. 

It  further  appeared,  that  Morton,  left  real  estate  in  Wil- 
Uston,  to  the  amount  of  about  four  hundred  dollars,  which 
was  attached  by  two  writs  on  Monday  the  6d  of  January, 
1831^  at  9  o'clock  in  the  forenoon,  and  by  two  other  writs 
OH  the  succeeding  Tuesday  morning,  upon  which  judge- 
ments have  been  rendered,  and  all  said  estate  set  ofi'in  sat- 
isfaction of  them,  and  holden  by  those  creditors.  It  did  not 
appear  that  Hall  knew  that  Morton  had  absconded,  prior  to 
jaid  attachments. 

The  counsel  for  the  defendant,  requested  the  Court  to 
charge  the  jury,  that  if  they  believed  the  foregoing  testi- 
mony to  be  true,  they  ought  to  return  a  verdict,  for  the 
defendant  upon  the  ground,  as  urged  by  his  counsel,  that 
Warner  ought  either  to  have  pursued  after  Morton,  or  coxh- 
municated  the  fact  to  Hall,  at  Hall's  house,  when  he  saw 
Jbim,  that  Morton  had  absconded,  thereby  giving  Hall  an 
^opportunity  to  secure  the  debt  either  by  pursuing  after 
Morton,  or  by  an  attachment  of  his  property ;  and  that  by 
neglecting  to  give  the  information  to  Hall,  and  carefully 
seereting  the  fact  from  him,  and  thus  preventing  his  seQur* 
iog  the  demand,  he  had  forfeited  all  equitable  and  legal 
claisa  upon  Hall  for  the  money.  But  the  Court  refused  so 
todireoi  the  jury,  but  charged  them  that  the  facts  testified 
to  would  amount  to  no  defence  to  the  action* 
-  To  which  opinion  and  charge  of  the  County  Court  the 
eouDsel  for  the  defendant  excepted,  and  the  case  was  le- 
Mved  £Mr  the  opinion  of  this  Court. 
•  • 

•  Richardson  Jot  defendani*^ — Contended  that  such  a  con* 
ceaiment  of  facts  from  the  defendant^  by  the  plaintiff,  as 
leiM  to  deprive  him  of  the  means  of  securing  bimseir» 


um 
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CuiTTBiiDEir,  ivas  a  fraud.     And  cited   2  Stark.  Ev.  467,    Vernon  ▼«. 
1833.* '     Keijesy  12  East.  G32  ;  Moses  vs.  McFarland;  2  Bur.  1000. 
^^"^f  Fraud  is   an  extrinsic  collateral  act  which  vitiates  oil 

jjjj,        transactions,  even  the  most  solemn  proceeding  of  Courts 
of  Justice,  2  Stark.  E.  575;  2  Dane,  545. 

Adams  for  plaintiff ^  contended^  1st.  The  note  originally 
executed  by  Morton  &  Hall  to  C  F.  Warner,  &  Co.  wa» 
collectable  as  well  of  Hall  as  of  Morton. 

2d.  When  this  note  was  paid  by  means  of  the  Bank  Note, 
signed  by  Morton  <&  Hall  and  plaintiff,  in  contemplation  of 
law,  Morton  &Hall  became  principals  and  the  plaintiff  was 
surety  forl>oth. 

3d.  But  it  distinctly  appear^  by  the  exceptions  that  the 
plaijitiff  signed  this  note  to  the  Bank  at  the  joint  request 
of  Morton  &.  Hall. 

^th.  It  is  a  matter  of  no  importance  in  what  character 
Hall  signed  the  first  note,  for  if  the  second  note  was  signed 
by  plaintiff  for  Hall  &  Morton  or  at  their  request  he  has  a 
right  to  demand  of  Hall  payment  for  the  whole  sum  he  has 
paid  to  the  Bank. 

6th.  The  evidence  relative  to  the  execution  of  the  last 
note,  the  absconding  of  Morton  and  subsequent  attach- 
ment of  his  property  is  immaterial,  and  can  have  no  pos^i-^ 
ble  bearing  in  the  cause. 

The  opinion  of  the  Court  was  pronounced  by 
Phelps,  J. — A  single  exception  only  is  taken  in  this 
case.  It  is  to  the  charge  of  the  Court  in  instructing  the 
jury,  that  the  evidence  oflTcred  by  the  defendant,  as  stated 
in  the  bill  of  exception,  constituted  no  defence  to  the  ac- 
tion. 

If  the  liability  of  the  defendant,  originated  in  the  execu- 
tion of  the  note  on  the  first  of  January  1831,  and  depend- 
ed now  upon  that  fact  and  the  payment  of  it  by  the  plain- 
tiff, there  is  no  doubt  that  the  evidence  offered  by  the  de- 
fendant would  have  been  pertinent  and  proper,  as  shewing 
a  substantial  defence.  It  is  certainly  to  be  inferred,  that 
the  defendant  signed  that  note  with  the  expectation  that 
Morton  should  also  sign  as  a  principal,  and  in  ignorance  of 
the  fact  that  Morton  had  absconded.  It  is  also  to  be  in- 
ferred, that  the  plaintiff  knew,  or  at  least .  had  reason  to 


r       c  c 


OF  THE  STATE  OF  VERMONT.  IM 

believe,  that  he  bad  absconded ;  and  the  suppregsion  of  ^'j^^^^' 
the  facts,  under  such  circumstances,  would  be  deemed        1833. 
such  a  fraud  upon  the   defendant,  as  would  in  equity  and     Earner 
in  law  vitiate  the  note.  ^i^ 

It  appears  however,  that  the  plaintiff  had  previously  ex- 
ecuted with  Morton  and  Hall,  at  their  joint  request,  a  note 
to  the  Bank  of  the  United  States,  for  the  purpose  of  satis- 
fying a  note  by  them  previously  executed  to  Warner  &  Co. 
With  respect  to  this  note,  Warner  is  clearly  to  be  consid- 
ered as  surety  for  the  two,  and  having  a  legal  claim  against 
them  both  for  an  indemnity.  The  note  first  mentioned 
Was,  it  appears,  substituted  at  the  Bank,for  the  former  one, 
and  the  amount  ultimately  paid  by  the  plaintiff.  Upon 
(his  statement  of  facts,  we  are  of  opinion,  that  the  pay- 
ment made  by  the  plaintiff  is  to  be  referred  to  tlic  original 
debt  contracted  by  the  three  at  the  Bank,  and  to  be  regard- 
ed simply  as  a  payment  by  the  surety,  of  the  debt  of  his 
principal.  The  interposition  of  the  note  executed  i>ik  the 
first  of  January,  1831,  we  consider  of  no  importance.  Ad- 
mitting it  to  be  void,  so  far  as  the  defendant  was  concern- 
ed, it  certainly  did  not  satisfy  his  liability  to  tl>e  plaintiff, 
nor  can  it  be  considered  as  satisfying  the  debt  to  the  Bank, 
unless  it  be  regarded  as  binding  on  the  plaintiff,  and  if  we 
are  to  hold  it  in  that  point  of  view  as  a  payment  to  the 
Bank,  it  amounts  to  a  direct  and  immediate  payment  by  the 
plaintiff  of  the  proper  debt  of  Hall  <&  Morton.  Whether 
we  consider  that  note  therefore  as  binding  on  both,  on  the 
plaintiff  alone,  or  on  neither,  the  result  is  the  same.  Up- 
on the  first  supposition  wc  must  regard  Hall  as  princi- 
pal and  Warner  as  surety,  and  the  payineAt  by  the  latter, 
will  sustain  the  action;  and  upon  either  of  the  two  latter 
the  plaintiff  must  be  considered  to  have  paid  the  original 
debt,  and  is  entitled  to  a  full  indemnity.  If  it  be  indiffer- 
ent what  effect  we  give  to  that  note,  or  whether  we  give  it 
any,  it  certainly  is  unimportant  how  it  was  obtained.  Con- 
ceding therefore  to  the  defendant  all  he  claims  as  the  re- 
sult of  his  evidence,  it  leaves  his  original  obligation  to  the 
plaintiff  unimpaired  and  the  plaintiff's  claim  unsatified. 

An  attempt  is  however  made  to  give  to  this-  supposed 
fraud  a  retro-active  effect,  and  to  bring  it  to  bear  upon,  a 
previous  bona  fide  transaction,  and  that  in  such  a  msuiner 
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^'^SmuryT'  ^  ^^  discharge  an  undoubted  obligation  previously  e^ris- 

18S3-       ting.    Tbe  situation  of  the  defendant  is  in  no  wise  varied 

^^rnw      ftom  what  it  would  have  been,  had  not  the  transaction 

i{^       complained  of  took  place.    The  only  effect  of  obtainiog 

the  note  in  question  was  to  suspend  the   plaintiff's  claiin 

for  the  period  for  which  the  note  was  to  run,  and  to  give 

the  defendant  further  time  for  the  payment 

It  is  argued,  that  the  defendant  was  injured  by  the  omis^ 
sion  of  the  plaintiff  to  give  information  that  Morton  had 
absconded,  and  that,  in  consequence  of  that  omission,  he 
has  lost  the  opportunity  of  obtaining  indemnity.  Admit- 
ting the  defendant  to  have  been  originally  a  surety  for 
Morton  in  this  transaction,  it  is  still  to  be  borne  in  mind 
that  the  plaintiff  was  a  mere  surety  for  him ;  and  however 
courteous  it  might  have  been,  in  the  plaintiff  to  give  the* 
desired  information,  and  however  the  defendant  might 
have  been  benefited  by  it,  as  an  act  of  friendly  courtesy, 
it  can  hardly  be  seriously  contended,  that  the  law  imposed 
upon  the  plaintiff  the  burthen  of  providing  means  of  in- 
demnity to  the  defendant,  or  of  seeing  to  his  interests. — 
Unless  it  can  be  made  out,  that  a  legal  obligation  rested 
on  the  plaintiff  to  give  the  information,  the  omission  to  do 
so  can  not  be  regarded  as  a  legal  delinquency,  or  as  atten- 
ded with  legal  consequences.  It  is  an  omission  to  do  that, 
which  he  was  under  no  legal  obligation  to  do ;  and  if  it  be 
censurable  it  is  so  only  as  evincing  a  want  of  that  friendly 
regard  for  the  interests  of  his  neighbor,  which  the  law 
leaves  to  other  tribunals  than  its  own  to  enforce. 

We  consider  that  the  direction  of  the  trial  was  sight 
and  the  judgement  of  the  County  Court  is  affirmed. 
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HeHAN   BaXAOWS   is.    LiNB   A   BfiNHAM.  ^SSmJS-*** 


iSasL 


If  A.  exaeftie  to  B.  hu  promisteiy  Note,  mod  C.  endorse  his  name  in  blank 
«•  the  same,  parole  eridence  is  admissible  to  show  the  ttflderttanding,  that 
%^.  xFts  t»  Im  holden  only  eellaterttt^.     r 

This  was  an  action  of  psumpsU  iipon  a  promissory  note 
for  ibe  turn  of  twenty-four  dollafs,  dated   December   14th  ' « . 

1329,  payable  to  the  plaintiff,  in  good  neat  cattle,  by  the  .       -^ 

first  day  of  October,  A.  D.  1830,  or  in  grain  in  the  month 
of  January  thereafter,  and  signed  by  the  defendant  Lane, 
and  endorsed  in  blank  by  the  defendant  Benham. 

Plea,  General  Issue. — On  the  trial  of  this  issue  the  de- 
feiidaot  Beaham  offered  evidence  showing,  that  at  the  time 
of  the  indorsement  by  him  he  refused  to  sign  the  note  with 
Laae,  or  be  liable  with  him  as  a  joint  promissor ;  but  that 
oe  indorsed  the  note  under  the  express  agreement;  that 
Moc,  the  aigner  should  first  be  prosecuted,  and  in  the  e- 
Tent  that  Lane  failed,  that  he  was  to  guarantee  the  pay* 
ment  of  tbe  note.  This  eyidexic<i  was  by  the  Court  admit- 
ted; and  upon  it  the  defendants  contended,  that  Benham 
ivas  not  liable  as  a  joint  promissor,  and  moved  the  Court 
to  be  permitted  to  fill  up  the  indorsement  agreeable  to  the 
eontract  between  the  parties,  when  the  blank  indorsement 
ivas  made.  But  the  Court  charged  the  jury  that  the  in- 
dorsement, having  been  made  on  the  same  day,  the  de- 
fendant Benham  was  by  law  liable  as  a  joint  promissor;  and 
directed  a  verdict  for  the  plaintifi*.  To  this  charge  and 
direction  of  the  Court  the  defendants  excepted  and  the 
cause  passed  to  the  Supreme  Court. 

Manser  for  plaintiff. — ^The  plaintiff  itf  this  case  contends 
that  the  signature  of  Benham,  one  of  the  defendants^  upon 
the  back  of  the  note,  in  blank,  constitutes  him  an  original 
promissor. 

1st.  If  A.  give  his  note,  and  B.  at  the  same  time,  indorse 
bis  name  in  blank  upon  the  back  of  it,  B.  is  an  original  « 

promissor,  and  not  a  guarantor  or  indorser.  Hunt  Ad.  vs. 
Adorns^  5  Mass.  358,  do.  Carver  vs.  IVarrerii  545 ;  9  Mass. 
314,  fVhUe  vs.  Hoivland;  6  Mass.  510,  Hunt  Ad.  vs.  Ad- 
nms:  13  Johns.  175  JSIeUon  vs.  Dubois. 

2d.  The  evidence,  oflered  by  Benham,  shewing  what 
he  considered  the  understanding  at  the  time  he  indorscxl 

21 
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^%!S^'  the  note  was  not  admimble^    7  ICaw.  518,  Etuni  ¥■•  jU^ 
am;  I  Swift  Digest.  180* 
"*     8d.  If  one  indorse  his  nam^  in'blMk^  on  a  note  to  which 


UmIcBmi.  ^^  ^^  ^^^  apaitf,  the  pdBill^sor  may  fill  np  the    indorse-  / 
^*n*       ment  so  as  to  charge  him  as  a' joint  and  several  promissor. 
ik^       6  Mass.  386,  Blaktly  vs.  Chrant ;  1 1  Mass.  4^6,  Maiei  \%^ 
'^^^\  Bird;  3  Mass.  274^  Jbiehpi  vs.  Ames;  Doug.  Rep.  614, 

Russell  v^.  Lahgstaffe. 

4th.  The  undertaking  of  Benham  at  the  tirhe,  wa&r  not  a 
cottaieralf  but'adirect  underililnng  on  his  part';  for'the  le- 
gal presumption  is  that  BatroWs  parted  with  the  property 
which  was  the  consideration  of  the  note  in  question,  iit' 
€i6nsequence  of  the  signature  of  Benham.     11  Mass.  436^* 
Motes  vs.  Bird ^ 

Briggs^for  defendant, — IfBenbam  is  not'a  joint  prortrfar^ 
sor  in  virtue  of  his  indorsement,  then  the  action  cannot  b^ 
ttiaintained  ^  and^in  no  Sense,  can  he  be  so  considered:  The 
contract  of  the  indorser,  is  collateral;  he  d6es'not  engage' ' 
lo^pay  the  note,  according  to  its  ternis,  as  do6s  the  mftker, 
but  to  be  responsible  tliatthe  maker  pay^ ;  aAd  even  this 
responsibrlity  is  dtsdiargcd  on  neglect  of  notice,  i&c.    He 
is  therefore  merely  a  guarantor  and  not  a  joint  contractor ; 
and  since  this  Court  have  decided  that  instruments  of  this 
description  are  to  be  treated  as  promissory  notes,  the  fact 
that  the  note  is  payable  in   specific  articles  can  make  no' 
difference,  but  leaves  the  responsibility  of  the  indorser  as 
it  was  at  common  law,  and  no  case  can  be  found  where  the 
action  was  ever  brought  against  the  indorser  and  tfiakcr 
as  joint  promissors. 

From  the  nature  of  the  case,  Benham  could  be  nothing 
more  than  a  surety.  In  the  [absence  of  all  other  evidence 
of  the  nature  and  extent  of  his  contract  than  the  blank  in- 
dorsement, the  law  would  determine  his  obligations.  But 
here  the  contract  expressly  was,  that  Benham  was  not  to* 
be  a  principal ;  that  Barrows  should  pursue  the  maker,- 
and  Benham  was  not  to  be  liable  till  the  prosecution  being 
ended,  Lane's  iBabifity  to  pay  was  established.  Such 
evidence  was  proper,  and  ought  to  have  been  left  to  the 

In  Rhodes  vs.  Risky,  I  D.  Chipmun's  Rep.  5i,  the  Court 
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reeeived  evidence  to  show  that  the  endorsement  wAs«Muie  OanrmisHr, 
for  the  purpose  of  filling  a  power  of  Attorney,  luid  not  to       .1338.  ' 
transfer  the  property  of  the  note.    In  Miner  vs.  Robifuon^  ^'bZ^b — 
D.  Chipman's  Rep.  392,  evidence  to  establish  the  ^^^^.u^^'j^^, 
hctSj  offered  to  be  proved  here,  was  received.    In  BiJ^k^      >*«- 
vs.  Preniiss^  6  Mass  Rep.  430,  evidence  was  received  t^ 
show  that  .the  indorsement  was  for  the  pucpfse  of  cq^Jec- 
tion  and  not/or^rpinsfer  of  property  of  the  note. 

In  these  and  other  eases  there  cited,  it  was  decided  th^ 
where  the  indorsement  was  in  blank,  ;the  contract  ^etweep 
the  original  parties,  with  its  conditions,  and  iimitatioiijP 
might  be  shown  by  the  indorser. 

The  opinion  of  the  Court  was  pronounced  by 
I'hclps,  J,^ — ^i  the  trial  in  the  Court  below,  my  first 
impressipn  was  in  favor  of  the  defendant,  and  I  should  l^aye 
admitted  the  evidence,  had  not  the  case  of  Hunt  vs.  Adams 
been  presented.  But  conceiving  at  the  n^oment  that  thai 
case  governed  the  present,  and  having  no  leisure  to  e^ao^- 
ine  it,  the  evidence  was  rejected.  If  the  efiec.t  of  ^  ipr 
dorsement  of  this  kind  were  to  make  the  indorser  a  joint 
promissor  ,1  could  see  no  distinction  between  one  promissor 
and  the  other ;  and  no  reason  why  one  could  explain  his 
contract  by  parole  if  the  other  could  not.  I  am  now  satis- 
fied that  the  principle  of  those  decisions  was  misappre- 
hended, and  so  are  my  brethren. 

'The  law  on  this  subject  may  be^  expressed  in  a  few 
words.  The  mere  name  of  a  person  upon  blank  paper  of  ^ 
itself  nieans  nothing.  It  is  evidence  of  np  contract  and 
has  no  legal  import.  To  give  it  any  legal  effect,  evidence 
is  necessary  of  a  jelLvery  of  the  signature  and  fthe  general 
purpose  of  that  delivery. .  WlSnTiowever  such  proof  is 
haSTsucli  signature  becomes  binding  upon  the  party  in  any 
way  or  manner  consistent  with  the  purpose  of  delivery.  It 
is  an  authority  to  the  holder  to  make  the  particular  terms 
of  the  contract  such  ^  he  pleases,  provided  it  falls  within 
l^the  general  scope  of  the  transaction  in  view.  Hence 
a  blank  signature  delivered  for  the  purpose  of  having  a 
promissory  note  or  bill  of  exchange  written  upon  the  pa- 
per, is  in  effect  an  indefinite  letter  of  credit.  Doug. 
Rep.  514.    But  even   in   this  case,  the  delivery  and   the 
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^SuwSa^^'  pun*<>*6  ^f  ^hftt  delivery  must  appear*    Hence  it  appean 
issz.  *    that  the  validity  of  a  contract  written  over  a  signature  o- 
BtxTcim%     riginally  delivered  in  blank  depends  altogether  upon  proof 
Lftne^Ben-  ^^^^'^^^ous  of  the  instrument,  and  in  many  cases  upon  mere 
ham.       verbal  testimony.     And  where  evidence  is  given  on  one 
side  to  give  validity  to  such  a  contract,  counter  evidence 
is  proper  on  the*  otiter  side  to  rebut  it.     The  result  is,  that 
the  whole  subject  rests  in  the  outset  in  parole ;  and  in  this 
light  it  is  uniformly  treated  in  the  books.     It  is  also  com- 
petent for  the  party  to  limit  or  quaUfy  his  liability  at  the 
time ;  and  whatever  may  be  the  effect  of  a  blank  signa-r 
/   ture  as  it  respects  third  persons,  in  case  it  is  attached  to 
:    negociable  paper,  yet,  as  between  the  original  parties,  their 
!    actual  understanding  and  agreement  is  always  to  be  re- 
garded.   This  is  abundantly  shown  even  by  the  authori- 
ties cited  by  the  plaintiff. 

Where,  as  in  this  case,  the  signatote  is  attaclied  to  an 
instrument  already  exocnted,  and  to  which  the  signer  is 
not  previously  a  party,  the  presumption  is  that  the  signer 
intended  to  bind  himself  in  some  way  in  respect  to  the 
contract:  and  as  he  has  left  the  terms  of  bis  contract  in- 
definite by  signing  in  blank,  it  is  understood,  in  the  ab- 
Fence  of  proof  to  be  in  any  way  or  manner  which  the  hol- 
der may  elect.  It  is  on  tliis  ground  that  the  casea  relied 
on  by  the  plaintiff  turn.  Were  this  however  a  new  quesr- 
tion,  we  should  have  some  doubt  whether  the  circumstance 
of  indorsing  a  note  in  this  manner,  instead  of  signing  it  did 
not  of  itself  imply  a  collateral  guarantee  instead  of  a  jojni 
obligation.  The  subject  however  has  been  viewed  oth- 
erwise in  some  of  the  states,  and  perhaps  theirs  is  the 
better  doctrine.  But  i^hatever  may  be  the  prima  feeif^ 
inference  from  such  an  indorsement,  the  question  in  this 
case  is,  whether  parole  evidence  is  admissible  to  explain  it 

From  what  has  been  said  it  is  apparent  that  such  evi- 
dence is  admissible.  Nor  does  this  position  impugne  the 
doctrine  that  written  contracts  are  not  to  be  varied  by 
parole ;  for  here  is  no  contract  in  writing — there  is  evi- 
dence of  a  contract  of  some  kind,  but  its  particular  terms 
are  not  given  on  the  paper  but  are  left  to  be  ascertained 
by  parole.  In  accordance  with  this  view  of  the  subject 
are  all  the  authorities ;  and  to  prove  this,  we  must  go  no 
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farther  than  the  anthortties  cited  by  the  plaintiff  himselC     cniTTxranr. 

4J€C€1i\0£T 

In  Jaedyu  vs.  .dmes^  3  Mass.  &.  274,  parole  proof  was  ad-       i{>32. 
mitted ;  and  the  Court  held  that  the  plaintiiT  coul«l  not  ret      Barrow]^ 
cover  upon  the   contract  which  he   had  written   over  the^     *^  » 
defendant's  indorsement,  but  that  upon  the  facts  proved,  )   ban*. 
he  was  at  liberty  to  write  over  it  a  diflferent  contract  upon 
which  he  might  recover,  and  the  plaintiff  took  judgement 
by  consent.    This  case  shews  that   parole   proof  was  ad- 
missible on  both  sides. 

In  Hunt  vs.  AdamSf'^MsiSs.  R.  358,  there  was  no  C[ues- 
tion  as  to  parole  proof,  but  the  question  was  what  was  the 
Jegal  inference  from  the  endorsement  in  the  absence  of 
proof.  Upon  a  subsequent  trial  of  the  same  case,  see  5 
Mass.  51G;  parole  evidence  was  admitted,  and  it  was  left 
to  thejvry  to  Je^ermtne  whether  the  defendant's  undertaking 
was  absolute  or  conditional.  In  Carver  rs.  Warren^  5 
Mass.  545,  the  plaintiff  in  counting  on  such  an  endorse- 
•ment  set  forth  the  making  of  the  note  by  J.  C,  and  aver- 
red, that "  the  defendant,  there  afterwards  by  his  writing 
4]nder  his  hand  on  the  back  of  said  note,  for  value  receiv- 
ed, promised  the  plaintiff  to  pay  him  the  contents  of  said 
note,  agreeably  to  the  tenor  thereof."  To  this  the  de- 
fendant demurred.  Pursans^  C.  J.  says,  "  If,  as  has  been 
suggested,  the  defendant  endorses  his  name  as  a  guarantor,  /    /^r  -i^ 

and  the  present  endorsement  had  been   made,  without  his       ^ 
consent,  or  any  authority  from  him,  ho  should   not  have 
demurred,  but  should  have  pleaded  the  general  issue   and 
&n  Ike  trial  he  might  have  availed  himself  of  i/us  defence" 

In  fVhite  vs.  Howland^  9  Mass.  R.  3I4|  parole  evidence 
was  introduced  and  the  case  was  held  to  fall  within  the 
principle  of  Hunt  vs.  Adams.  -Mmes  vs.  Bird^  1 1  Mass.  R. 
436,  like  Hunt  vs.  Adams,  merely  decides,  that  upon  the 
indorsement  alone,  without  proof  to  explain  it,  the  indor- 
sor  may  be  treated  as  a  joint  promissor. 

Nelson  y%.  Dubois^  13  John.  R.  175,  turned  also  upon 
parole  proof  explaining  the  indorsement. 

If  it  were  necessary  to  go  further,  we  might  refer  to  the 
cases  in  D.  Chipman's  Rep.  52  &  393,  as  cited  by  counsel 
in  support  of  our  decision. 


1«6  CASES  IN  THE  SUPREME  COURT 

^JdS«32'*'''      ^  ^^  whole,  we  are  all  of  opinion,  that  the  judgement 
i8M.       of  the  Coumty  Court  is  erroneous  aod  must  be  reversed, 
aarrowi  -"Tlie  case  is  remanded  for  trial. 
«-i«e'i  B«(.      ^^J^*^r,  for  plaintiff. 

BriggSy  for  defendan^. 


Jitm.   4 


\ 


<"->- 


^/S^*"'     Isaac  Wauner  vs.  Thomas  Pate  <fe  Henry  Thomas. 


1833. 


•     Jf  A.  .tfty«  a  d«eil  of  mort^ged  preinites  of  the  Mortgfugor,  af^er  the  lair-dft^ 
bni  expired,  nod  exereisei  nets  of  owncnbip  over  th«  premisof^   keepiojr  the 
Mortgagee  ont  ofpossestion,  A.,  may  be  jniaed  with  the  Mortgagor,  at  defea- 
.dant  to  ao  action  of  ejeetmenito  be  broo^ht  by  the  A|ortgagee  to  reoorer  pot  - 
yefiipp. 

Aild  in  iao|»  cnwo,  A.  it  liable  for  meaiu  profits,  if  the  land  remaint  nnredeein- 
•d. 

This  was  an  action  of  ejectment  of  Lot  No.  77,  in  the 
Village  of  Burlington,  mortgaged  to  the  plaintiff  by  Pate, 
one  of  the  defendants.  Plea,  General  Issue.  It  was  tri- 
ed Marcli  Term,  1832." 

Tti6  facVs  which  then  appeared  are  generally  stated  in 
the'opmion  of  the  Court;  and  here  it  is  necessary  merely 
to  ^dd  that  it  appeared  on  the  trial,  that  the  plaintiff  had 
obtained  a  decree  of  foreclosure  at  the  then  last  January 
Tefm,  amounting  to  somewhat  more  than  $1000,  and  that 
tfaa'tifhe  to  redeem  would  expire  on  the  first  day  of  May, 
A.t>.''l832.      " 

Upon  the  evidence,  the  defendants  contended  that  th^ 
said  Henry  Thomas  was  not  liable,  and  ought  not  to  have 
beeti  joined  in  the  action,  inasmuch  a^  he  was  not,  in  lega^ 
contemplation  the  Landlord ;  and  also,  that  if  the  said  Hen- 
ry ¥homa1i  was  lawfully  joined  in  the  action  he  was  not  lia- 
ble (or  tfre  rentj  and  profits,  in  as  mgch  i^s  the  notes  of  the 
plaintiff  and  the  interest  thereon  had  been  seciired  to  thje 
plaintiff,  by  his  decree  of  foreclosure,  and  inasmuch  as  the 
said  Thomas  had  never  received  any  rents  or  profits  of  said 
premises. 

But  the  Court  decided,  that  the  said  Henry  Thomas  was 
lawfully  joined  in  the  action,  and  was  liable  with  Pate  for 
the  rents  and  profits  from  the  commencement  of  the  suit, 
no  notice  to  quit  having  been  shown. 
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To  this  decision  of  the  Court,  the  defendants  tendered  ^"y^*""*' 
th§ir  bill  of  exceptions  which  was  allowed,  and  the  lOltte       Mt- 
now.comps  J^^r^  for  considjerution.  vramtr 

Alien  for  defendant  y  Insisted,  that  Thomas  could  not  be  Pau. 
joined  with  Pate  in  this  ejectment,  barely  as  landUn^d^  for 
haying  taken  a  deed  of  the  land  in  question  from  Pate. 
The  Statute  requiring*  the  landlord  to  be  joined  with  the 
tenant  in  ejectment,  applies  to  those  eases  only  where  that 
relation  is  created  by  deed,  and  that  of  recorcl;^ and  so 
has  always  been  the  construction  of  that  Statute  by  this 
Court;    Stat.  p.  84,  sec.  88. 

2d.  An  ejectment  caiinot  be  maintained  unless  there  has 
been  a  disseizin  by  the  defendant  Thonifeis  or  an  actual 
ouster  of  the  plaintiff.  Thomas  was  never  in  possession 
of  the  land  claimed  in  this  actloa^  His  taking  a  deed  mid 
(Cutting  it  on  record  is  no  ouster  of  the  plaintiiif',  was  no 
disseizin  by  himself.     Vide  Cooley  vft,  Penfieldj  1  Vt.  Rep. 

244. 

3d.  Neither  will  an  ejectment  prevail  when  it  is  bit>vgbt 
against  a  servant,  a  lodger  or  mere  trespasser  or  hired 
idUi.  It  must  be  brought  against  some  one  who  is  actually 
seised  of  the  land  and  ousted  the  plaintiff  claiming  the  ti- 
tle or  possession.  Vide  D.  Cbipman,  215,  Jones  y^^fi.  ^ 
W.  Webber. 

4th. — Admitting  that  Thomas  could  be  joined  as  laud* 
lord,  pothing  more  than  nominal  damages  could  be  recov« 
ered  against  him,  as  he  was  never  in  possession  and  took 
no  part  of  the  rents  or  profits  of  the  land. 

5th.  The  case  finds  that  plaintiff  had  obtained  a  deeroe 
of  foreclosure  for  the  same  premises,  including  the  full  a-.  . 
mount  of  his  principal  and  interest  on  the  notes  secuiped 
by  the  mortgage  up  to  the  first  day  of  May,  succeeding 
the  vendition  of  the  present  judgement;  and  if  he  can  re- 
cover rents  and  profits  in  this  action  he  j^ets  double  dama- 
ges against^  the  defendants. 

Maeekf'for  plaintiff. — Plaintiff  was  bound  by  tlic  Statute 
to  join  the  la»dh>rd  as  well  as  the  tenant.     Stat.  p.  84. 

2.  Honey  Thomas  by  the  deed  from  Pate  to  him  be- 
came landlord  and  Pate  the  tenant. 
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cbittewdhw,      3.  Thomas  and  Pate  were  both  in  actual  possession  of 

January,  ' 

1833.        the  premises, 
ivara^         ^'  T^e  decree  could  not  have  any  bearing  upon  the  eject- 
thomas  k    ^^^^^  ^^^  whether  a  recovery  in  ejectment  will  open  the 
F»io.       foreclosure  is  a  different  question  depending  upon  the  pe- 
culiar circumstances  of  the  case.     Booth  vs.  Booths  2  Atk. 
234,  Pow.  on  Mort.  1045. 

5.  But  no  question  was  raised  as  to  the  propriety  of 
sustaining  this  sqit. 

6.  If  plaintiff  is  entitled  to  damages,  he  is  entitled  to' 
recover  of  both  defendants,  and  whether  Thomas  fiais  re- 
ceived any  portion  of  th«  rents  and  profits  is  wholly  imma- 
terial. 

7.  Plaintiff  is  entitled  to  damages  in  all  cases  wherfe  the 
notes  and  the  interest  would  not  be  a  compensation.  At^ 
kmson  vs.  Burt,  1  Aiken,  329. 

The  opinion  of  the  Court  was  delivered  by 
Baylies,  J. — There  are  two  questions  to  be  decided,  1st. 
^'as  there  atnisfoinder  of  defendants  ?  2d.  was  Hedry  Thom- 
as liable  to  pay  for  rents,  and  profits  ?  As  to  the  first  ques- 
tion, it  appears,  that  Thomas  Pate  was  the  mortgagor  of 
ihe  land  in' question  to  the  plaintiff,  oh  the  ]8th  January, 
18$l ;  that  one  note  of  ^00,  which,  by  the  condition  of 
the  mortgage,  was  payable  to  the  plaintiff  on  the  first  day 
dfMay,  1881,  was  not  paid;  and  by  reason  thereof  the 
plaintiff  becaine  entitled  to  the  possession  of  the  land  ;* 
but  said  Pate  continued  to  hold  possession,  and,  on  tho 
17th  May  1831,  deeded  the  premises  to  Henry  Thomas, 
who,  shortly  after,  forbid  the  plaintiff  ploughing  the  lancf> 
and  threatened  to  prosecute  hini  if  he  did.  The  said  Hen- 
ty  Thomas  ploughed  the  land,  and  Pate  planted  it. 

From  these  facts,  the  plaintiff,  has  a  right  to  conclude, 
that  Henry  Thonaas  was  in  joint  possession  with  Pate  ;  es- 
pecially, when  Thomas  forbid  the  ploughing  the ,  land,  and 
ploughed  It  himself — and  there  is  nothing  in  the  case, 
which,  shows  that  Thomas  subsequently  abandoned  this 
possession.  If  Thomas  and  Pate  had  joint  possession,  thero 
was  no  misjoinder  of  parties  in  suing  both.  But  if  Thomas 
had  not  a  joint  possession  with  Pate ;  yet  as  he  took  a  deed 
of  the  premises  from  Pate,  who  held  possession  by  the  ex- 
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press,  or  implied  ooosent  of  Thomas,  the  relation  of  Land-  ^'J^S^'' 
lord  and  tenant  existed  between  them,  and  the   plaintiiF       1833-  ' 
WU9  justified  in  j6\nltig  them  in  the  action  by  the  Statute,     wm%t 
which  says,   "  the  action   shall  in  all  cases  be  brought  as    «.|j^JJ;j,  ^ 
well  against  the  landlord,  or  landlords,  if  any  there  be,  as       P*^*- 
ftgainst  the  tenant  or  tenants,  in  possession  of  the  premises 
demanded ;  and  if  any  such  action  be  otherwise^brought, 
ihe  same  shall,  oh  motion,  be  abated."    The  Statute  does 
not  say,  that  the  tenancy  shall  hejor  years;  at  wtll^  or  at 
sufferance ;  but  it  says  ''  in  all  cases^^^  the  action  shall  be 
brought  against  the  landlord  and  tenant,  or  the  ivrit  shall 
abate.     Whether  in  the  case  at  bar,  the  writ  would   abate, 
if  the  landlord  had  not  been  joined,  we  are  not  called  upotl 
to  decide ;  biit  we  do  decide,  that  the  writ  should  not  a- 
bate,  because  tfie  action  is  brought  against  the  landlord  as 
well  as  the  tenant. 

As  to  the  2d  question,  it  is  observable,  that  if  the  mo- 
i^ey  contained  in  the  decree  respecting  the  mortgage  in  this 
case,  was  paid  to  the  plaintiff,  he  would  receive  the  inter- 
est of  his  money  from  the  i  7th  of  May,  1831,  when  Pate 
deeded  to  Thomas,  till  1st  May,  1832,  when  the  time  of 
redemption  expired. 

but  when  judgement  was  rendered  in  the  action  ofe- 
jectment  for  rents  and  profits  of  the  land,  to  wit,  at  the 
March  Term  of  the  County  Court  A.  0.  1832,  it  was  un- 
certain, whether  the  interest  would  be  paid — if  it  was  paid 
when  the  time  of  redemption  expired,  there  should  be  a 
deduction  to  the  amount  of  the  ^rents  and  profits,  if  the 
same  were  received  by  the  plaintiff.  The  liability  of  Hen- 
ry Thomas  to  pay  the  rtnts^  and  profits  is  settled  by  the 
case  o{  AtkinsonSf  adms.  vs.  Burt  et  alf  1  Aik.  839. 
Judgement  of  the  County  Court  is  affirmed. 

22 
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Chj™^««'.  R.  &  Z.  Tyler  vs.  Nathan  Latbrop. 


1S32. 


Th$i  m  setiMi  upon  a  Mil*,  givoo  for  oimw  tino  twniiy  MiMf »  IhU  iB<k>»* 
cd  davn  to  a  lesa  tan  thaa  that,  if  appealable. 

That  an  Aitdia  Qa<r«2a  ia  the  correct  remedy  for  the  p^rty  aggriered  by' 
the  refasal  of  a  Jottice  of  the  Peace  to  allow  an  a^peaU  when  it  ooght  to  ba? • 
baaa  allovod. 

This  was  an  Audita  QuereTaj  brought  lo  tlie  County  Courts 
and  comes  up  on  exceptions. 

The  only  questions,  presented  in  this  case,  are,  whether 
the  present  complainants,  the  original  defendants,  were 
entitled  to  an  appeaF,  and,  if  not,  whether  Audita  Querela 
is  the  correct  remedy.  Th*  action  was  brought  upon  a 
note  for  the  sum  of  twenty-one  dollars  and  seventy  cents, 
bearing  interest ;  on  which  there  was  an  indorsement,  re- 
ducing the  sum  due,  to  aboui  seventeen  dollars,  for 
which  the  Magistrate  rendered  judgement.  The  defend- 
ants prayed  for  an  appeal  within  the  two  hours  allowed  by 
law,  and  offered  satisfactory  bail.  But  the  appeal  was  re- 
fused by  the  Magistrate,  who  supposed  it  not  appeakbte, 
because  the  action  was  brought  upon  a  note,  and  the 
judgement  was  rendered  for  a  less  sum  than  twenty  doHars. 

In  the  County  Court,  the  defendant,  Latbrop,  demurred 
to  the  comple^int,  and  it  was  adjudged  sufficient,  and  tha 
defendant  excepted  to  the  decision. 

Argument  for  defendant. — The  only  point  in  this  case  is^ 
whether  the  judgement  was  open  to  appeal,  and  if  is  con- 
tended  it  was  not. 

By  the  Statute,  p.  139,  appeals  are  restricted  iB  eases  o» 
notes,  if  the  notes  shall  not  exceed  the  sum  of  twenty  doK 
lars. 

The  spirit  and  intention  of  the  act  evident^  WM,  that 
no  appear  should  be  allowed,  when  the  judgement  did  do%- 
exceed  the  said  sum^  of  twenty  dollass. 

And  this  wc  contend  is  the  fair  construction  of  the  Act. 

In  questions  of  jurisdiction,  the  Court  are  limited  by  the 
sum  due- 

Argument  for  plaintiff. — This  case  presents  but  one  ques- 
tion for  the  Court  to  decide ;  and  that  is,  whether  the  ac- 
tion in  favour  of  the  present  defendant,  against  Plaintiflip, 
before  justice  Bliss,  was  or  was  not  appealable. 


OF  THE  STATE  OF  VERMOITT.  171 

It  is  coDteaded  by  the  plaintiff  that  they  were  entitled  to  ^^Sf^^* 
aiB  appeal  bom  the  judgement  of  the  justice,  because  they       tssa.  ' 
moved  for  it  within  4he  two  hours,  tendered  to  the  Magis-  ftT&zTTyier 
trate  his  fee,  and  offered  good  and  sufficient  bail.     And  it     i^^'^lm. 
appeared  from  the  declaration  and  evidence,  that  the  note 
on  which  the  suit  was  brought  was  over  $20,  to  wit> 

The  Statute  restricting  the  right  of  Appeal,  in  certain 
cases,  provides,  that  no  appeal  ^«hatl  be  allowed  on  notes 
or  settled  accounts,  if  they  shall  exceed  the  sum  of  jf(20. 
^lie  question  then  arises  what  constitutes^a  promissory 
oote.    Revised  L.  139. 

It  is  defined  in  the  books  to  be  a  promise  orengagen»cnt 
in  writing,  to  pay  a  specified  sum  at  a  time  therein  limited, 
or  on  demand  or  at  sight,  to  a  person  therein  named,  or  his 
order,  or  the  bearer.  Chitt^r^ou  Bills,;^324  -,  2  B.  Cora. 
467;  Bailey  on  Bills,  !•  ^  " 

If  this  definition  bo  correct,  an  appeal  ought  to  have 
been  granted,  for  the  endorsement  is  not  essential  nor  can 

it  fnake^^P^^  of  the  note. 

It  is  a  mere  receipt,  or  an  acknowledgement  of  the  pay- 
ment of  a  certain  sum,  put  upon  the  back  of  the  note  for 
the  convenience  of  parties.  It  must  be  made  subsequent  to 
the  note,  and  cannot  effect'it  either'in'the  manner,  or  time 
of  payment,  or  its  negotiable  character.  Baylefon  BiUs 
25  &.  27;  8  John,  379. 

The  note,  at  its  execution,  was  certainly  not  within  the 
rastrietioii*  And  shall  the  plaintiff,  by  his  own  act,  be 
permitted  to  take  away  the  jurisdiction  of  the  County  Court, 
and  the  rights  of  the  Defendants? 

The  Statute,  granting  appeals,  has  ever  had  a  liberal 
coDstffiictiOB }  and  the  restriction  a  strict  one. 

The  opijnion  of  the  Court  was  pronounced  by 
Hutchinson  C.  J. — We  think  the  appeal  ought  to  have 
been  allowed.  The  Statute,  seep.  139,  allows  appeals 
generally,  and  adds  provisoes,  one  of  which  is,  "  that  no  ap- 
peal shall  be  allowed  in  any  action,  brough)  on  notes  or 
settled  accounts,  if  such  notes  or  settled  accounts  shall 
not  exceed  the  sum  of  twenty  dollars."  This  has  no  refer- 
ence to  the  sum  remaining  due  upon  such  notes,  like  the 
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^n^Jmber^*  Statute,  vvhich  regulates  the  original  jurisdiction  of  Juslicesr, 

1832.        of  the  Peace.     The  action  is  appealable,  if  the  note,  or 

k.  &  z.  Tyler  notes  exceed  the   sum  of  twenty   dollars.     Such  was  the 

Latbrop.     ^^^^  ^^  ^^^^  Original  action. 

The  defendant's  Counsel  suggested,  in  argument,  that 
an  Audita  Querela  was  not  the  proper  remedy,  even  If  the 
appeal  ought  to  have  been  allowed.  But  this  Court  have 
long  since  sanctioned  this  remedy-  The  party,  entitled  to 
an  appeal,  has  a  right  to  a  hearing  in  the  County  Court^ 
upon  the  merits  of  his  cause.  Of  this  he  is  deprived,  by  a 
refusal  to  allow  an  appeal.  Moreover  an  appeal  vacate?) 
or  at  least,  suspends,  the  judgement.  By  denying  the  ap^ 
peat,  the  judgement  remains  in  force,  and  execution  is- 
sues. No  other  remedy  was  provided  by  our  laws,  till  s 
late  Statute,  which  allows  a  petition  in  the  nature  of  an 
Audita  Querela^  but  without  its  exact  ceremonies,  as  a  rem- 
edy for  this,  and  some  other  cases,  named  in  that  Statute. 
The  Audita  Querela,  as  long  used  in  such  a  case,  is  an  apt 
remedy  for  such  an  aggreivance,  because  the  party  ag- 
grieved is  liable  to  execution,  without  having  had  his  fall 
day  in  Court;  and  because  this  writ  may  be  made  a  9i^- 
persedeas  to  such  execution. 

The  judgement  of  the  County  Court  is  affirmed. 

Adams,  for  defendant. 

P»  A,  Smalley,  for  plaintiff. 


XiiMiTTBNDEir,  Eleazeh  Glass  vs.  Robert  Beach. 

January^ 


1833. 


In  ao  tcttoD  between  A.  &  B. ;  A  may  give  in  evidence  on  the  tceond  Iriftt 
of  the  action,  what  C.  testified  on  the  fint  trial^C.  being  now  dead. 

A  moral  obligation  it  a  tnffieient  eontideratioa  for  an  exprtai  pfMbiac. 

If  a  copy  of  a  record  be  referred  to  in  the  BiU  of  exception!  at  improperly 
admitted  in  evidence,  and  i«  not  produced,  nor  shown  to  this  Coort,  nor  no 
ticed  in  argament;  this  Gonrt  will  consider  the  objection  to  the  copy  to  b* 
withoQt  foandatJoOf  and  waived  by  the  party  making  it 

This  was  an  action  of  assumpsit  founded  upon  a  promise 
alleged  by  the  plaintiff  to  have  been  made  by  the  de- 
fendant to  pay  a  certain  debt  due  from  the  plaintiff's  wife 
to  Isaac  Foote,  jr.  &  Co.  as  by  the  declaration  ;'  to  which 
the  defendant  pleaded  the  General  Issue.     On  trial  of  the 
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cause  before  the  Court  and  Jury  after  a  statement  by  the  ^^J™*^*** 
plaintiff's  attorney  of  the  evidence  which  he  proposed  to       »S33. 
ofer,  which  was  in  substance  the  facts  stated  in  the  declar-       ^"J7fi 
ation,  the  defendant  objected  to  to  the  introduction  of  the      g ''^j^ 
evidence  on  the  ground,  that  it  did  not  shew  any  consider- 
ation for  an  alleged  promise.    But  the  Court  over  ruled  the 
objection  and  decided,  that  if  the  facts  in  the  declaration 
were    proved,  they   would  constitute  a  legal   and   suffi- 
cient consideration.     To  prove  the   promise  the  plaintiff 
introduced  Samuel  Blin,  Esq.  who  was  the  justice,  who  tri- 
ed the  cause  below,  who  stated  that  one   Wanton  Wells, 
was  a  witness  before  him,  that  Wells  had  since  died,  and 
that  after  Well's  death  he  reduced  his  testimony  to  wri- 
ting, and  is  as  follows. 

That  Robert  Beach  the  defendant,  on  or  about  the  2d 
day  of  October,  1830,  at  Hinesburgh,  agreed  with  Elea- 
zer  Glass,  the  plaintiff,  to  pay  to  one  Isaac  S.  Foote,  the 
sum  of  six  dollars  and  fifly-one  cents,  and  also  all  the  costs 
that  bad  then  been  made  in  a  suit,  said  Foot  vs.*  said 
Glass  for  the  above  sum  of  six  dollars  and  fifty-one  cents ; 
and  Beach  did  further  agree  with  Glass  to  clear  him  of  any 
further  cost,  or  damages  arising  from  the  said  suit.  And 
further,  that^  previous  to  this  contract,  Rossettc  Wells  liv- 
ed with  Robert  Beach  some  twenty  or  thirty  weeks,  and 
that  he  (witness)  settled  with  Robert  Beach  for  Rossette, 
his  daughter's  services,  and  that  six  dollars  and  fifty-one 
cents,  which  was  taken  up  by  the  said  Rosetta  at  Isaac  S. 
Foot's  Store,  was  brought  in  part  pay  by  said  Robert  for 
the  said  Rosetta's  services,  (Rosetta  is  now  wife  of  the 
plaintiff.") 

.  To  prove  that]  Foot  &  Co.  had  sued  the  plaintiff  and 
wife,  and  recovered  payment,  the  plairrtiff  offered  the  co- 
py of  a  record;  to  which  the  defendant  objected,  because 
it  did  not  appear  to  be  a  suit  against  Glass  and  his  wife, 
but  against  Glass  alone.  But  the  Court  over  ruled  the  ob- 
jection, and  admitted  it.  The  plaintiff  offered  no  other 
evidence  of  any  execution  or  payment  of  the  said  Judge- 
ment. The  defendant  then  called  several  witnesses  to 
impeach  the  reputation  of  Wells  for  truth.  And  the  plain- 
tiff called  several  witnesses  to  sustain  it. 

The  defendant  contended,  that,  to  prove  the  promise  the 
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^"^ttoi^"'  plaintiff  must  produce  at  least  one  credible  witness,  and 

*^^-       that  the  testimony  of  Wells  being  thus  impeached,  there 

GiM^       was  not  before  the  jury  sufficient  evidence  in  law  to  prove 

Beach.      ^^^  promise,  and  that  there  was  no  evidence  of  any  coo-* 

sideration.     But  the  Court  directed  the  jury,  that,  if  tb^y 

believed  the  testimony  of  Wells,  there  was  evidence  of  ^ 

consideration,  and  that  if  his  testimony  was  true,  the  pro* 

mise  was  proved,  and  they  must  find  for  the  plaintiff.    To 

this  direction  the  defendant  excepted.    There  was  a  ver* 

diet  for  the  plaintiff. 

^damsj  for  defendant,  contended,  1st.  The  Court  erred 
in  their  decisioiii  that  if  the  facts  in  the  declaration  were 
proved  they  would  constitute  a  legal  and  sufficient  con- 
sideration. 

3d.  There  was  no  sufficient  testimony  before  the  Court^ 
and  the  Court  ought  to  have  rejected  it  for  insufficiency. 

But  even  if  the  testimony  of  Wells  was  admissible  evi- 
dence, it  did  not  prove  any  consideration  whatever* 

BriggSf  for  plaintiff,  contended  as  follows:  The  princi- 
pal question  in  this  case  is,  whether  the  consideration  for 
the  defendant's  promise  laid  in  the  plaintiff's  declaratioa 
be  sufficient. 

1st.  A  valuable  consideration  is  one  that  is  either  a  ben- 
efit to  the  party  promising,  or  some  trouble  or  prejudice 
to  the  party  to  whom  the  promise  is  made.  I  Rents  Com* 
2d  ed.  465. 

2d.  Though  it  is  in  general  true,  that  if  the  considera^ 
be  wholly  past  and  executed  before  the  promise  is  made, 
yet  if  the  plaintiff's  act  is  procured  by  the  defendant's  re- 
quest, the  promise  is  not  a  naked  one,  but  couples  itself 
with  the  precedent  request.  Lampleigh  vs.  Brathwait,  Hob. 
106;  I  Saund.  R.  264,  N.  1;  2  Rents  Com.  465  j  Chitty 
on  Con    14. 

And  that  request  may  be  implied  from  the  moral  obli- 
ganonmirderwhich  the  party  was  placed  ;  and  the  consid- 
eration must  have  been  beneficial  to  the  one  party,^or  on- 
erous to  the  other.  Livingston  vs.  Rogers,  1  Caines,  584  j 
Comstock  vs.  Smith,  7  Johns.  87 ;  2  Rents  Com.  465. 

The  request  may  also  be  implied  from  the  beneficial  na- 
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turc  of  the  consideration,  and  the  circumstances  of  the  ^^JSSiT*' 
transaction.    Hich  vs  Bnckkart  ei  al,  10  Johns.  343.  i^S) 

Hie  opinion  of  the  Cowt  wats  proiHOitncGd  by  ^  «k^ 

^ATLffES,  J. — In  this  action  the  plaintiff  declared  iastib- 
ttance  as  follows  x  That  on  the  first  of  Jantiary,  1630,  the 
defendant  was  indebted  to  the  plaintiff's  wife  ^10,  for 
work  and  labor  done  and  perfbnned  for  the  defendant,  at 
Us  special  instance  and  request,  before  her  intermarriage 
widi  the  plaintiiF.  And  at  the  same  time  she  was  indebted 
to  Isaac  S.  Foot  &  Co.  in  the  sum  of  ^6,51 ;  and  in  con* 
sideration  she  deducted  the  sum  from  her  account  against 
the  defendant,  and  diseharged  the  balance,  he  promised  to 
pay  her  debt  to  said  F6ot  &  Co. }  but  negleetcd  to  pay  tbe 
same ;  and  said  Foot  &  Co.  brought  their  action  against 
Ike  plaintiff  and  bis  wife  for  the  said  ^6,51 ;  but  before 
jttdgement,  the  defendant,  in  consideration  of  the  premis* 
as,  undertook,  and  promised  the  plaintiff  to  pay  said  Foot 
Sl  Cd.  the  said  $6,51,  and  save  the  plaintiff  harmless ;  but 
neglected  so  to  do ;  and  the  plaintiff  had  to  pay  said  Fool 
&  Co.  $9,51,  being  the  amount  of  damages  and  costs  they 
recovered  in  their  said  action ;  so  the  defendant  has  not 
kept  said  promise,  &c. 

It  appears  that  Wanton  Wells,  father  of  plaintiff's  wifer 
testified  for  the  plaintiff,  before  the  Justice  Court;  and  kf" 
ter  the  appeal,  and  before  trial  in  the  County  Court,  WelLi 
died.  His  death  being  proved,  it  was  consistent  with  the 
rules  of  law  for  the  plaintiff  to  give  in  evidence,  on  the  tri- 
al of  this  action  before  the  County  Court,  what  Wells  tes^ 
tified  before  the  Justice  Court :  It  may  be  given  in  evi- 
dence, either  from  the  judges  notes,  or  from  the  notes  that 
have  been  taken  by  any  other  person,  who  will  swear  to 
their  accuracy  ;  or  the  former  evidence  may  be  proved  by 
any  person,  who  will  swear  from  his  memory  to  its  having 
been  given,  Mayor  (}f  Doncaster  vs.  Dayy  3  Tann.  262.  In 
tUs  case,  there  were  no  notes  taken  at  the  trial  by  the  Jus- 
tice of  Peace,  or  by  any  body  else ;  but  soon  after  the 
death  of  Wells,  justice  Blin  reduced  his  testimony  to  wri- 
ting :  it  was  this  writing  which  was  produced  by  Mr.  Blin, 
on  the  trial  before  the  County  Court,  who  testified  what 
Wells  swore  at  the  former  trial.     But  the  defendant;  after 
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cwwwiDMi,  the  testimony  of  Well  was  given  to  the  jury  by  Mr.  Blin, 
1833.  '     undertook   to  discredit   Wells,  by   the   testimony  of  four 
"^[^       witnesses,  who  said  his   character  for  truth  was  not  good. 
Beach       ^^^  ^'^^"  ^^^  plaintiff  called  three  witnesses,  whose  evi- 
dence tended  to  support  Well's  character :  It  was  for  the 
jury  to  say  what  credit  should  be  given  Wells,  after  hearing 
the  witnesses  for  and  against  him.     We  consider  the  Coun- 
ty Court  did  not  err  by  instructing  the  jury,  <<that  if  they 
believed  the  testimony  of  Wells,  there  was  evidence  of  a 
eansideraiion,  and  that  if  his  testimony  was  true,  the  pr&m- 
iae  was  proved,  and  they  must  find  for  the  plaintiff.     Who*^ 
ever  reads  the  testimony  of  Weils  in  this  case,  must  come 
to  the  conclusion  to  which  the  County  Court  arrived  in 
their  charge.     The  facts,  that  the  plaintiff'swil^,  when  shs 
settled  with  the  defendant,  left  in  his'ha'hds''  $6,5i;  of  her 
wages  for  him  to  pay  over  to  Foote  &  Co.,  in'  <iischerge  of 
her  debt;  and  the  defendant  promising  to  pky  the  same, 
but  neglected  so  to  do,   until   Foote  &  Co.   commenced 
their  action  against  the  plaintiff  and  his  wife  for  saidd^bt) 
were  a  sufficient  consideration  for  the  defendant's  promise  to 
pay  the  $6,51  to  said  Foote  &  Co.,  and  to  save  the  plaintiff 
and  his  wife  harmless  from  costs  in  the  action,  which  Foote 
&  Co.    had   commenced   against   them.     I  consider,  that 
the  defendant',  before  he   made  this  express  promise,  Was 
under  a  moral  obligatibn  to  do  what  he  expressly  promised 
to  do  ;  and  this  obligation,  if  there  were  no  other  induce^ 
ments,  was  a  sufficient   consideration  for  tlie  defendant's 
express  undertaking.     If  the  promise  is  only  to  do  what  an 
honest  man  ought  to  do,   the  ties  of  conscience  upon  an* 
upright  mind  are  a  sufficient  consideration.     1  Tidd.  379 ; 
Cowper,  290;  4  Vt.  Rep.  144. 

We  have  not  been  furnished  with  the  copy  of  the  judge- 
ment. Foot  fy  Co,  vs.  Glass,  and  not  against  Glass  and 
his  wife,  as  stated  in  the  Bill  of  exceptions.  We  therefore 
consider  that  the  objection  to  the  copy,  which  was  given  in 
evidence  of  the  jury.  Was  probably  made  withodt  founda- 
tion, and  is  now  waived  by  the  defendantj  as  he  does  not 
notice  it  in  his  argument.  The  judgement  of  the  County 
Court  is  affirmed. 
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Gut  Catuv  wu.  Joshua  Aisbk.  Cbittewbwi, 

December, 
!832. 
ThaX  a  ekargtt  Mi  Um  plaintiff**  book.  wMeh  makes  the  debit  side  exoeed  ■  — 

«M  k— dtood  doDan,  bat  whieh  waa  made,  or  posted,  bj  anslake  merelj •  aad 

vbiek  la  made  correet  again,  by  credit  of  tko  sama  matter  Ckaa  ekarged,  dooa 

ttot  taka  tko  jarisdietioB  from  a  Instiee  of  Ike  Feaea  aad  traaefer  if  to  tke 

CdaatyCovit. 

Tkat,  wkev  tke  plaintiff  charges  oo  iaterest  en  kis  book  aceoant,  aad  aotk- 
iag  appaaia  to  reader  It  oertaia,  tkat  ba  Is  oatMlad  to  iateresf,  tke  jarisdieti— 
saaaot  bo  aflaetad  by  a  supposed  right  to  cast  iaterest. 

Tkat.  wkett  tkoro  ia  no  ooatraet  for  fba  paymaat  of  interest  oa  a  book  ao- 
csanU  none  is  to  be  east«  except  upon  the  balance,  and  tkat  only  from  tka 
tittc  wkoB  said  balanea  ongkt  to  kare  bees  paid. 

This  was  an  action  on  book  aceoonl,  appealed  from  the 
judgement  of  a  Jostice  of  the  Peace  to  the  County  CTonit, 
aod  tb^re  submitted  to  an  auditor,  whose  report  is  here  in- 
serledi  so  &r  as  relates  to  any  question  of  law,  now  litiga^ 
Usd*  There  was  a  motion  in  the  County  Court  to  dismiss 
the  action,  on  the  ground,  that  the  Justice  had  no  juriadic- 
tion,  which  was  overruled,  until  the  report  of  the  auditor 
should  come  in.  After  that  came  in,  the  same  motion  was 
renewed,  and  overruled,  and  judgement  rendered  according 
to  the  report,  for  ^&8,50  in  favor  of  the  plaintiff.  To  this 
decision,  the  defendant  excepted.  The  following  facts 
were  reported  by  the  auditor,  subject  to  the  opinion  of  the 
Court  upon  the  law  arising  upon  those  fiicts. 

What  was  included  in  the  report,  and  in  the  arguments, 
relating  to  a  joint  interest  of  the  plaintiff  and  his  brother, 
and  relating  to  a  bill  of  iron,  is  omitted,  because  the  (acts 
are  so  reported,  as  excludes  every  question  of  law  con- 
nected with  them. 

Thedefendant  contended,  1st.  That  the  auditor  could  not 
act  for  want  of  a  jurisdiction ;  the  suit  having  come  up  by 
appeal  from  a  Justice  of  the  Peace,  and  the  debit  side  of 
the  plaintiff's  account  being  more  than  one  hundred  dol- 
lats,  to  wit,  the  sum  of  ^165,34. 

The  auditor  found  that  the  following  was  an  exact  copy 
of  the  plaintiff's  Ledger,  and  the  original  charge  on  the 
Day  Book,  to  wit : 


Z3 
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^522SSr*  (LEDGER) 

'wg-  '  "  Dr.  Aikens,     State  of  New  York,     Cr. 

catiia       1824  r     By  amU.  of  2  Bbls. 

March  29,  To  Day  Oil  which  is  entered 

Book,  207        $I6d,54    on  ray  Book  by  M. 

Catlin,  which  is  trans- 
ferred to  his  B,cc\   $66,10.'* 


Aik«v. 


Vt. 

$64 

oa 

2 

5a 

-      f 

50 

97 

B4 

(DAY  BOOK)  p.  297, 

•'29  March»  1824— Mr.  Aiken  in  York  State, 

To  64  galls  OSf  last-  August,  at  6#. 

To2bbls.        -  -  .  . 

To  Transportation  of  Flour, 
Ap'!.  To^  26  hbU.  Rye  Flour  at  $S,n 

$165  54.'* 
It  vras  proved,  that  the  three  first*  charges,  were  made^ 
by  Moses  Catlin,  in  his  hand  writing,  and  that  the  laai 
charge  was  UMide  by  Guy  Catlin.  It  appeared,  that  Mes- 
es  Catlin  was  in  the- habit  of  making  charges  for  Guy  and 
for  himself  on  Ckiy's  Boek,  and  also-  (hat  he  made  settle- 
ments for  G«y,  and  for  himseliy  and  Lynde  Catlin  oa  the 
same  Book. 

2d.  Th^  defendant  contended,  that,  from  the  foregoing; 
fects  it  appeared,  that  the  account  was  a  joint  account  of 
Moses  and  Guy  Gattisr,  and  that  the  suit  should  have  been 
jn  their  names.^ 

It  appeared  that  the  flower,  charged  by  the  said  Gajr 
Catlin,  was  maDufactured  al  the  MiU  of  Lynde  Catlinv 
which  was  in  the  charge  of  Moses  Catling  9nd  tabeo 
thence  ;  but  said  flour  was  the  property  of  Gay  Catlin. 

ISBAKL   P.    Ri<^HARD80ir,  Audt. 

Drfetidanf$  argufMnt^^U  must  be  admitted,  that  the 
debit  Me  of  the  plaintiff 'af  book  was  prima  fade  over  $100, 
And  we  contend  that  the  Magistrate  could  not  sii  to  en- 
quire into  the  case,  but  wbjb,  ipso  facto,  ousted  of  jurisdic- 
tion. 

The  debit  side  of  the  defendant's  book  was  in  fact  over 
$100.  The  deduction  claimed  by  plaintiff's  counsel,  im 
not  stated  or  claimed  to  be  a  mistake  in  the  case,  or  on  the 
plaintiff's  Book,  but  is  an  ordinary  credit  on  the  Ledger, 
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and,  from  the  appearance  of  the  Day  Book,  it  is  evident,  ^^^JJJK?*' 
that  It  was  not  a  mistake  of  either  Moses  or  Quy  Catlin.  isss. 

1st.  Even  admitting  4hat    the   amount  credited,  swas  "^cluu 
charged  by  mistake,'and  hence  that  the  action  could  have 
been  maintained,  yet  it  appears,  that  the  debit  side,  less  by 
that  sum,|was  $99,04,  and  adding  the  interest  accrued,  wai 
over  $  1 00- 

Nothing  will  be  presumed  in  favor  of  the  jurisdiction  of 
an  inferior  Magistrate  as.it  is  not  general,  but  given*  and 
limited,  by   particulor   Statutes.     4  Mass,   641 ;  Revised 
Stat.  p.  140. 

Ptahiiiff^s  Argument. — 1st.  The  plaintiff  contends,  that 
the  debit  side  of  his   account  is  not   over  $100;   that  the 
charge  of  two  barrels  of  oil  on  the  20lh  of  March,  1825,  at 
$6d,50,  is  not  a  part  of  his  account;  that  it  was  the  prop- 
erly of  Moses  Catlin,  and  delivered  by  him  to  said  Aiken  ; 
and  also  charged  by  said   Moses  on  the   plaintiff's  book, 
without  his,  the  plaintiff's   knowledge;   that,  when   the 
charge  of  the  oil  was  discovered  by  plaintiff,  it  was  imme- 
diately transferred  by   him  as  belonging  to  Moses  Catlin 
aforesaid ;  that  if  any  question  is  presented  by  the  charge 
of  the  oil  being  thus  made,  it  is  a  question  of  fact  which 
has  been  settled  by  the  auditor. 

Hutchinson,  C.  J. — The  principal  question,  to  te  de- 
cided in  this  case,  is,   whether  the  action  ought  to  have 
been  dismissed  for  want  of  jurisdiction.     It  was  an  action 
on  book  account,  brought  before  a  Justice  of  Peace ;  and 
carried  to  the  County  Court  by  appeal.     The  defendant 
there  fHed  a  motion  to  dismiss  for  want  of  jurisdiction,  be- 
cause the  debtor  side  of  the  plaintiff's  account  exceeded 
^100.     Its   amount  was  $165,54,  and  there  was  a  credit 
of  $06,50.     It  seems  the  plaintiff  contended,  that  his  ac- 
connt  was  made  to  exceed  $100  by  the  mistake  of  a  charge 
in  fais  favor  of  $66,50,  which  should  have  been  charged  it) 
favor  of  Moses  &  Lynde  Catlin,  and  his  credit  of  that  sun) 
was  merely  a  credit  showing  the   same  sum  carried  to  the 
account  where  it  belonged.     The  whole  was   submitted  to 
an  auditor,  to  take  the  account,  and  report  the  facts.     Ho 
n>dde  his  report,  to  said  County  Court,  when  the  motion  tp 
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* 

^SSS^^*  dismiss  was  renewed.    The  Court  refused  to  dtseftisi^  aai 

1688.  '     rendered  judgement  of  the  plaintiff  for  a  balance  of  $48,50. 

CaOiir^     ^^  ^^^^  decision  the  defendant  excepted,  and  tbft  action 

AUrSn.      ^^  brought  to  this  Courtj  and  has  been  argued  upon  thai 

(piestion. 

On  recurrence  to' the  auditor's  report*  we  find  he  has  not 
found,  in  express  terms,  that  the  charge  of  $65,60  was 
charged  by  a  mere  mistake,  and  that  the  credit  of  the  same 
sum,  as  it  was  made  in  account  books,  had  corrected  tha 
mistake,  and  left  the  account  as  it  should  be.  Such  a  re- 
port wouTd  have  removed  all  difficulty,  and  restored  the 
jurisdiction  of  the  Justice  as  fully  as  if  the  mistake  had  ne^ 
ver  existed.  We  must  not  permit  a  mere  mistake  in  chaig-- 
ing,  or  posting,  an  item  to  take  the  cause  from  the  jurist 
diction  of  the  Justice,  where  it  would  otherwise  rest,  nor  9 
fictitiouscbarge,  to  give  jurisdiction  to  the  County  Court.^ 
See  the  case  of  Brush  vs.  Surlbutj  3  Yt.  Rep^  46*  The 
auditor  has  reported  the  accounts  of  both  parties,  both 
debt  and  credit.  By  this  it  appears,  that  the  defendant 
has  given  credit  to  Moses  &  Lynde  Catlin  for  the  same  ar- 
ticles composing  the  $66,50,  which  the  plaintiff  bad  charg- 
ed to  the  defendant,  and  afterwards  carried  to  the  account 
of  Moses  Catlin*  He  further  reports  the  custom  of  Moses 
Catlin  to  make  charges,  in  his  own  business,  on  the  plain- 
tiff's book  ;  and  further,  that  the  original  charge,  now  call- 
ed a  mistake,  is  in  the  hand-writing  of  Moses  Catlin.  W^ 
consider  all  this  a  sufficient  report  of  fieicts,  to  show  the 
charge  of  the  $66,50  to  be  a  mere  mistake. 

But  it  is  urged,  that  the  charges  of  the  flour  and  trans* 
portation  of  the  same,  which  form  the  real  account  of  the 
plaintiff,  amount  to  $99,04,  and  that  this,  with  the  interest 
upon  it,  exceed  $100.  This  argument  cannot  be  correct, 
unless  it  be  first  determined,  that  this  demand  certain- 
ly draws  interest,  like  a  note  bearing  interest.  The  plain- 
tiff has  charged  no  interest,  in  this  case,  and  no  &ci  ap* 
pears,  which  renders  it  certain,  that  any  interest  ought  to 
be  allowed  him,  or,  if  any,  for  how  long  a  time  it  ought  to 
be  cast.  Interest  is  never  to  be  cast  on  book  accounts,  un» 
less  by  reason  of  some  contract  upon  the  subject,  other- 
wise than  upon  the  balance,  and  that  only  from  the  time 
when  that  balance  ought  to  have  been  paid. .   As  the  plain- 
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tiffaakB  for  do  interesti  and  no  fact,  reported,  shows  him  ^jS^S!^* 
entitled  to  interest,  there  is  nothing  upon  that  score  to  af-       it^- 
iSM^t  the  question  of  jurisdiction.  c^mu 

The  defendant's  counsel  has  suggested  that  the  action  «•* 
ought  to  have  been  assumpsit,  because  the  account  is 
joint,  being  in  favor  of  Moses  and  Guy  Catlin.  But  this  is 
only  true  of  the  charge  made  by  mistake,  and  not  of  the 
real  account  which  leaves  the  question  of  jurisdiction  the 
only  question  to  be  decided,  and,  upon  that  question  the 
decision  of  the  County  Court  was  correct,  consequently, 
we  affinn  that  decision. 

J.  JV.  Pameroy^  for  defendant. 

£f.  Lettpenvforth,  for  plaintiff. 


H.  LowRY  vs.  Philip  Walker.  ^*JZT,^"> 


isn. 


PtraC^ridence  M  adminibla  to  show  the  dolivorjr  of  an  tzoeotioa  tot 
Sberiir,  tDd  the  time  of  that  delivery,  in  order  to  bnid  property  etteched,  eU 
thovgb  the  officer  meke  no  minute  on  it  of  the  time  of  lervins;  It  at  dtreeted 
hy  Statate. 

Am  attsehmeat  made  parraant  to  the  StaCote  of  Sow.  6,  1817,  giret  a  •■&- 
cieat  title  to  the  officer  to  enable  him  to  maiataiB  trorvrt  althoagh  ha  do  aoi 
take  actual  poweiuon. 

Evidciree  is  admissible  as  to  the  qaaotom  of  damages,  althoagh  it  eoosittt 
of  facts  occnrring  aAer  the  commeDcement  of  the  action. 

In  troTor  by  a  SheriflT,  for  property  attached,  proof  of  a  frtodulent  purchase 
1»y  the  delendaat,  of  the  debtor,  of  the  ipoods  In  question  is  admissible  as  ex- 
plaining his  acts  IB  ialermcddltag  with  the  property. 

This  was  an  action  of  trover  for  a  quantity  of  hay  and 
grain  in  the  straw,  which  had  been  taken  by  the  plaintiff, 
asSheriff  of  Chittenden  County,  upon  sundry  writs  ofat>* 
tacbment  against  one  Elihu  C.  Barber  in  favor  of  several 
different  creditors. 

It  appeared  that  the  hay  and  grain  were  in  stacks  and 
in  barns  upon  the  farm  of  said  Barber,  and  that  said  at- 
tachments were  made  by  leaving  copies  at  the  Town 
Clerks  office,  and  at  the  debtors  house  ;  but  the  property 
was  not  removed. 

It  was  proved  that  judgements  were  recovered  in  all  the 
actions,  before  the  commencement  of  this  trial,  except  in 
me  at  the  suif  of  Emerson  &.  Orvis  in  which  judgement 


J 
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CMiTT«5DBir,  ^as  rendered  at   the  March  Term,  1880,  of  Chittenden 
1833.        County  Court. 

i^^  It  was  shown  by  the  officers  receipts  on  the  back  of  all 

the  executions,  except  that  in  favor  of  Emerson  &  Orvis, 
that  executions  were  issued  and  put  into  the  officers  hands 
within  thirty  days  afler  the  rendition  of  judgement.  To 
prove  that  the  Sheriff's  lien  had  been  continued  on  the 
attachment  in  favor  of  Emerson  &  Orvis,  the  plaintiff  of- 
fered to  show  by  parol  evidence,  that  the  execution  was 
issued  and  delivered  to  the  Sheriff  witiiin  thirty  days  after 
judgement ;  to  which  the  defendant  objected ;  but  the 
Court  admitted  the  testimony. 

The  plaintiff  having  introduced  evidence  tending   to 
show  an  actual  conversion  of  the  whole  property,  offered 
further  testimony  to  show  that  before  the  attachment  the 
defendant  had  made  a  feigned  and  fraudulent  purchase  of 
the  property,  with  intent  to  defraud   the  creditors   of  said 
Barber,  that  he  repeatedly  claimed  the  property  as  his 
own  ofler  the  attachment,   and  that  when  the   Sheriff  at- 
tempted to  sell  the   property  on  the  executions  the  dcfeiir 
ant  forbid  him  to  sell,  claiming  the  property  as  his  own.    To 
this  defendant  objected,  but  the  Court  admitted  the  testi- 
mony.    The  defendant  requested  the  Court  to  charge  the 
jury,  that  the  plaintiff  could  not  maintain  this  action  with** 
out  having  taken  actual  possession  of  the  property,  but  the 
Court  charged  that  the   piaintiflTs  possession  acquired  by 
virtue  of  the  attachment  was  sufficient. 

The  defendant  took  exception  to  the  decision  of  the 
County  Court,  and  on  these  exceptions  the  case  came  be- 
fore the  Supreme  Court. 

Adams,  for  defendant. — 1st.  There  was  no  sufficient  ev- 
idence of  possession  in  plaintiff  to  enable  him  to  sustain 
this  action. 

2d.  There  was  no  legal  evidence  of  a  conversion  by  de- 
fendant. 

Sd.  The  evidence  relative  to  the  purchase  by  defendant, 
of  E.  C.  Barber,  was  irrevclant  and  and  ought  not  to  have 
been  admitted. 

The  evidence  relative  to  the  execution  of  Emerson  A 
Orvis  was  illegal. 
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Marsh  for  plaint^, — The  exceptions  raise  but  one  ques*  CiuTTBjip»ir, 
tion  which  was  not   determined   in    this    case    at  the       i^^*  ' 
last  term  of  this  Court,  viz :  whether  the  Court  erred  in      j^jl 
admitting  evidence  that  the  defendant  had  made  a  fraudu-     wlik«r 
lent  purchase  before  the  attachment,  with  intent  to  defeat 
the  rights  of  the  creditors,  and  had  afterwards  justified  the 
pmrchase  to  be  good  by  claiming  the  property  and  forbid- 
ding the  officer  to  sell. 

It  is  not  contended  by  the  defendant  that  th^  testimony 
by  which  these  facts  were  established  was  insufficient  or 
incompetent  in  itself  to  prove  those  facts,  and  the  objec-* 
tion  is  therefore  to  the  evidence  itself,  and  not  to  the  mode 
of  proof. 

1st.  W^e  need  not  perhaps  enquire  whether  these  facts 
alone  would  prove  a  conversion,  because  the  case  shews* 
that  an  actual  conversion  of  the  whole  property  was  prov- 
ed by  other  evidence,  and  the  evidence  in  question  was  in- 
trodueed  merely  to  show  that  the  pretended  right  of  defen- 
dant to  control  the  property  was  founded  on  a  fratid,  and 
therefore  couTd  not  avail.    The  real  force  of  the  objection 
is  that  the  plaintiff  in  his  testimony  in  chief,  undertook  not 
only  to  make  out  his  own  case,  but  to  destroy  the  defence 
which  would  probably  be  set  up  ;  and  so,  not  that  he  did 
not  prove  enough,  but  that  he  proved  too  much.    But  if  it 
be  necessary  for  us  to  show,  that  the  evidence   tended  to 
prove  a  converson,   we  rely  one   these  cases,    CUhbs  vs. 
Chasey  10  Mass.  Rep.  126 ;  Bristol  vs.  Burty  7  John.  Rep. 
254}  3  Starkie  on  Evid.    1493,  Nichoh  vs.  J^ewton,  cited 
in  note  ;    Baldwin  vs.  Cole^  G.  Mod.  212 ;    Cowlie  vs.  Da- 
vtf,  6  East.  538  ;  Reynolds  vs.  Hende,  5  Cowen  323  ;  Ship* 
wick  vs.  Blanchard,   6  T.  R.  298.     Nor  does  it  alter  the 
case,  that  here  the  purchase  was   before  the  attachment ; 
for  the  defendant's  claiming  under   that  purchase   after- 
wards was  a  revival  and  renewal  of  that  tortious  act. 

2d.  But  admitting  that  this  evidence  did  not  tend  to 
prove  a  conversion,  yet  the  defendant  is  not  therefore  en- 
titled to  a  new  trial.  The  case  shows  that  the  conversion 
was  established  by  orA^r. evidence,  and  that  evidence  must 
be  taken  to  be  both  competent  and  sufficient,  because  it 
was  not  objected  to.     It  does  not  appear  that  the  Court 
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CumKKi>mn,  charged  that  the  evidence  which  was  objected  to  was  suf- 

18SS.  '     ficient,  or  that  they  were  requested  by  the  defendant  to 

j^^y      charge  at  all  on  the  subject.    Every  presnmption  must  be 

Waiktr.     ^"  ^^^^^  ^^  ^^®  verdict.    See  Jldams  vs.  EUisj  1  Aiken,  S4 ; 
Stearns  vs.  Warner^  2  Aiken,  26. 

Ph£lp8,  J. — ^It  is  insisted  in  this  case,  that  paroI{  evi« 
dence  is  not  admissible  to  prove  the  issuing  of  the  ezecu* 
tion,  in  the  suit  of  Emerson  and  Orvis  and  the  delivery  of 
the  same  to  the  SherifT,  for  the  purpose  of  shewing,  thai 
the  Sheriff's  lien  on  the  property  continued  till  the  time 
of  the  conversion.  Were  this  a  new  question,  we  shouldi 
have  no  doubt  of  the  legality  of  such  evidence  to  eatab* 
lish  the  point,  inasmuch  as  the  issuing,  of  execution  and 
the  delivery  to  the  Sheriff  are  mere  matters  in  pais.  The 
record,  generally  speaking,  terminates  with  the  judges 
ment ;  and  although  in  some  cases,  the  execution  and  re- 
turn are  treated  as  matters  of  record,  as  in  case  of  a  fevj, 
of  lands,  yet  the  facts  to  to  be  proved  in  this  case,  are  not, 
from  their  nature,  susceptible  of  proof  by  record ;  the  exe^ 
cution  itself  shews  not  when  it  was  issued  ;  it  has  a  date, 
but  in  this  case,  even  that  furnishes  no  evidence  when  it 
was  issued ;  and  as  to  the  delivery  to  the  Sheriff,  it  is  ft 
fact  as  foreign  to  the  record  as  any  fact  imaginable.  The 
minute  directed  to  be  made  by  the  officer,  of  the  date  of  the  • 
reception  of  the  execution,  is  intended  for  the  benefit  and; 
security  of  others,  and  not  for  his ;  and  should  such  min* 
ute  appear  on  the  execution,  it  would,  by  no  means,  be 
conclusive  in  his  favor.  If  such  minute  could  be  falsified 
by  parol,  it  might  be  supplied  by  parol,  for  wherever  re-- 
cord  evidence  is  required,  it  is  conclusive  in  its  nature. 

It  is  to  be  observed,  that  the  suit  in  the  present  instance^ 
is  in  favor  of  the  officer,  and  to  require  a  minute  on  the  ex- 
ecution, in  such  case,  would  be  nugatory,  as  it  is  in  his 
power  to  make  such  minute  at  any  time,  and  antedate  it 
to  suit  his  convenience. 

This  question  has  however  been  repeatedly  decided. — 
See  Lovyry  vs.  Stevens^  in  this^  County,  Jan.  Term,  1832, 
and  Fletcher  vs.  Pratts^  Windham  County,  1832.  It  is 
forther  urged,  that  the  plaintiff  cannot  maintain  this  ac* 
tion  by  virtue  of  his  lien,  for  want  of  an  actual  possession 
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of  the  chatties  in  question.    It  is  unnecessary  to  discuss  ^^ynssDEtf, 
the  doctrine  of  the  common  law  on  this  subject.    What-        13I3. 
ever  it  may  be,  it  yields  of  course  to  legislative  enact-      hom 
roent.     The  statute  of  Nov.  6,  1817,  provides  that  attach-     wlSkcr 
roents  made  like  the  one  in  question,  "  shall  be  as  efiecfu- 
al  to  hold  sfud  property,  against  all  subsequent  sales,  at- 
tachments, or  executions,  as  if  said  property  had  been  ac- 
tually removed  and  taken  into  the  possession  of  the  officer. 
As  to  the  execution  in  favor  of  Emersoh  &  Orvis,  it  was 
clearly  admissible  as  affecting  the  measure  of  damages. — 
It  was  not  admitted  to  establish  the  right  of  action — tha^ 
being  sufficiently  established  by  the  proceedings  in  the 
other  cases.     It  is  a  settled  rule,  that,  the  right  of  action 
being  established,  evidence  as  to  the  measure  of  damages- 
is  admissible,  although  it  arise  after  the  conamencement  of 
the  action.    This  evidence  was  also  proper,  as  shewing  a 
continuance  of  the  plaintiff's  Ken. 

Another  exception  is  taken  to  the  admission  of  evidence 
to  show  a  fraudulent  purchase  by  the  defendant  from' 
Barber,  of  the  property  in  question.  The  case  does  not 
show  what  use  was  made  of  this  evidence  ;  but  if  it  were 
pertinent  to^  any  purpose,  it  was  clearly  admissible. 

The  case  states,   thai  evidence  Was  given  tending  to 
show  an  actual  conversion ;  and  it  would  seem  that  the  ev- 
idence objected  to  was  introduced  in  connection  with  that. 
In  this  point  of  view,  it   was  undoubtedly   proper,  as  ex- 
plaining the  acts  of  the  defendant,  and  determining  their 
legal  character  and  efiect.    The  declarations  of  a  party  ac- 
companying his  acta  are  admissible  to  explain  those   acts. 
This  evidence  was  notof  itself  sufficient  to  prove  a  conver- 
sion, nor  was  it  so  treated  by  the  Court ;  but,  in  one  event, 
it  might  be  very  important.     Upon  a  question  whether  an 
actual  conversion  of  a  part  should  be  deemed  a  legal  con- 
version of  the   whole   property,  evidence   of  this  char- 
acter might  have  an  important*  bearing.    The  evidence 
was  therefore   admissible.     Had   any  improper  bearing 
been  given  to  this  evidence,  the  case   should  have  shown 
it.     As  nothing  of  this  kind  does  appear  the  judgement 
must  be  affirmed. 

24 
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^SSSS!"'  C.  M.  Huntington  vs.  B.  Bishop  Trustee  of  E.  Spooner* 

18S2.   ' 
— *— -—    A  trvftfto  of  an  absooodiog  debtor  hM  no  right  to  a  trial  by  jnvy  tt  to  tii*, 
question  whether  he  has  effects  or  not. 

Nor  aright  of  re?iew  from  a  jodgemeat  that  he  hae  eflfectf. 

Other  eTidesea  tbaa  the  diecloinre  is  admissible  to  charge  the  trustee.    So 
his  disclosore  maj  be  contradicted. 

This  was  a  trostee  process  brought  agaiost  Bishop,  ua- 
der  the  statute,  charging  him.  as  trustee  of  one  E.  Spooner. 

The  trustee  (Bishop)  having  filed  his  disclosure,  claim- 
ed a  trial  by  jury.    This  was  denied  by  the  County  CourU 

From  the  disclosure  and  other  evidence  adduced  upoB 
trial,  it  appeared,  that  in  January,  A.  D.  1827,  the  said 
Huntington  and  Spooner  were  jointly  concerned  in  running 
a  line  of  stages  between  Burlington  and  Richmond,  on  the 
line  between  Burlington  and  Boston,  and  transporting  the 
mail  and  passengers  on  said  line,  in  connexion  with  other 
proprietors  to  the  eastward — ^that  on  the  23d  of  January, 
1827,  Bishop,  the  trustee,  purchased  of  Spooner  his  inte* 
rest  in  tho  establishment,  consisting  of  sundry  horses,  car* 
riages,  harness,  &c.,  with  the  right  to  receive  a  certain 
portion  of  the  mail  money,  which  Spooner  represented  to 
Bishop  he  had  the  right  to  receive,  by  agreement  with  the 
other  proprietors.  The  interest  of  Spooner  in  the  visible 
property,  was  estimated  at  one  hundred  dollars,  which  Bish- 
op paid  him ;  and  the  "  privilege  of  the  road,"  at  four 
hundred,  for  which  Bishop  gave  Spooner  two  notes  of  two 
hundred  dollars  each  which  still  remained  unpaid.  Bish* 
op  commenced  running  the  stages,  but  immediately  after, 
Huntington  refused  to  bo  connected  with  Bishop,  or  to 
permit  him-  to  intermeddle  with  the  business,  alleging,  that 
by  agreement  between  himself  and  Spooner,  neither  was 
to  sell  out  until  the  joint  property  was  paid  for :  they  hav- 
ing executed  their  jointnotes  for  the.  same,  when  they  pur- 
chased. Upon  this.  Bishop  applied  to  Spooner,  then  at 
Woodstock,  who  promised  to  come  over  and  ree  him  put 
in  possession  of  the  privilege ;  but  instead  of  doing  so,  left 
the  states — That  Bishop  never  run  the  stage  afterwards, 
but  sold  the  visible  property  to  I.  D.  for  seventy-five  dol- 
lars, and  gave  up  to  him  the  privilege  of  the  road,  mail 
money,  &c.,  upon  his  (I.  D's)  undertaking  to  indemnify 
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him  (Bishop)  against  4he  notes  abcnre  mentioned.     Bishop  ^Sc^^'' 
contended  on  trial  th«t  Spooner  Iiad  deceived  him,  and  ob-       ^^^- 
taiaed  the  notes  by  false  representations,  and  that  he  had  naaiiBgioo 
never  received  the  consideration  for  the  notes.    It  dHi4)ot     Bishop. 
however  appear  that  "Spooner  had  not  the  interest  in  the 
line  which  he  represented,  but  it  did  appear,  that,  in  con- 
sequence of  Huntington's  refusal  to  tuq  in  connexion  with 
Bishop,  he  did  not  enjoy  the  purchase  as -he  expected.    In 
Ibe  course  of  the  hearing,  testimony  was  offered  by  the 
plaintiff  extraneous  of  the  trustee's  disclosure,  which  was 
objected  to  by  the  trustee,  .but  admitted  by  the  Court. 

The  Court  decided,. that  Bishop  had  effects  of  the  prin- 
cipal debtor,  and  was  chargeable  as  trustee. 

The  trustee  moved  for  a  review,  which  was  denied.  He 
iberef^M'e  took  his  exception,  1st,  To  the  decision  denying 
the  trial  by  jury, — ^2d,  To  the  finding  on  the  facts  adjudg*- 
iiig  biBft  chargeable,  and  3d,  To  thatdenyipg  thejeview:. 

Maeckfor  the  trustee, — By  the  bill  tjf  exceptions,  three 
points  are  presented  for  the  decision  of  the  Court :  First, 
Had  the  trustee  die  right  of  review  ?  2d,  Did  the  Court 
err  in  admitting  testimony  to  impeach  the  trustee  on  points 
where  he  bad  been  specially  interrogated  ?  Sdly,  Had  the 
Uustee  the  right  of  having  his  disclosure  tried  by  a  jury  ? 

1,  The  defendant  was  entitled  .to  review  his  cause.  The 
tight  is  given  to  him  by  the  express  words  of  the  statute. 
The  act  of  1797  gives  the  party  in  all  cases  the  right  of 
aaview,  except  in  certain  cases  ^mentioned  in  the  act ;  and 
the  act  of  1324,  il.  L.,  p.  122,  remodelling  the  Supreme 
and  ^County  Courts,  expressly  enacts,  "  That  either  party 
may  once  andnoedore  review  his  cause  to  the  next  term 
of  the  County  Court,"  except  the  judgment  was  by  default, 
w  twice  for  the  same  party.  The  right  being  general  and 
extending  to  all  eases  where  the  County  Court  has  juris- 
diction or  did  have  jurisdiction  at  the  passing  of  the  act, 
it  follows  that  the  party  had  the  right  of  review  unless  that 
right  was  taken  away  by  some  express  statute ;  and  no  such 
statute  exists. 

2.  Evidence  to  contradict  the  answer  of  the  trustee  was  ' 
impffopeyly  admitted- 
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iCniTMHMir,      jt  jg  an  undisputed  rule  of  the  common  law  that  a  party 
1832.  '     shall  not  be  admitted  to  impeach  his  own  witness.    The 
HuDiingion   ^^g)^^  ^^  ^^^  present  case  is  claimed  by  virtue  of  the  phrase- 
Bishop       ^^ogy  of  ^^  Statute.     In  15  Mass.  R.,  p.  205,  it  is  said  by 
the  Court,  that  ^^  Statutes  made  in  derogation  of  the  com- 
mon  law  are  to  be  construed  strictly ;  and  they  are  not  to 
be  construed  as  taking  away  a  common  law  right  unless 
the  intention  be  manifest.''    The  question  then  is,  did  the 
liCgislature  intend  to  say  that  the  party  might  use,   and 
then  abuse  his  witness  ?   If  then  any  sensible  effect  can  be 
given  to  the  clause  "  or  by  other  proof,"  on  the  1 6 1st  page 
of  R.  L.,  without  destroying  the  common  law  doctrine,  the 
Court  will  do  it.     We  contend  that  the  only  effect  to  be 
given  to  that  clause  is  to  admit  the  plaintiff  to  introduce 
testimony  to  charge  the  trustee,  only  in  cases  where  the 
trustee,  by  the  rules  of  the  law,  is  not  bound  to  answer ; 
or  where,  from  want  of  information,  he  is  unable  to  answer. 
In  2  Mass.  96 — 4  Mass.  81,  85,  272 — 5  Mass.  49,  and 
1 1  Mass.  90,    and  8  Pickering  67,  it  was  decided  that  oth- 
er evidence  could  not  be  admitted.     In  13  Mass.  104,  it  is 
decided  that  the  trustee  is  under  no  obligation  to  answer 
whether  the  claims  he  wishes  to  offset  against  his  principal 
are  usurious,  and  therefore  void.     So  that  he  is  under  no 
obligation  to  answer  whether  the  conveyances  he  has  re- 
ceived of  his  principal  are  fraudulent  or  not.  Suppose  the 
claim  >of  the  absconding  debtor  against  the  trustee  to  be 
barred  by  the  statute  of  limitations,  would  the  trustee  be 
compelled  to  answer  whether  he  had  not  revived  the  debt 
by  a  new  promise  ?    Or  again,  suppose  the  debt  Spooner 
held  against  Bishop  was  a  judgment  and  jail  bond  given 
on  the  execution,  would  Bishop  be  compelled  to  answer 
whether  he  had  broken  the  bond  P   It  is  believed  that  the 
Court  would  protect  a  trustee  from  the  consequences  of 
such  disclosures,  and  yet  in  these  cases  and  those  of  anoth- 
er class  we  are  tibout  to  allude  to,    the  Massachasetts 
Courts  refuse  to  admit  other  evidence,  though  the  evidence 
may  not  tend  to  impeach  the  trustee's  disclosuro,  btit  mere- 
ly to  supply  deficiencies  in  the  disclosure.    They  hold  the 
judgment  of  the  Court  must  be  on  the  disclosure  of  Ike 
trustee  alone.     We  contend  that  that  the  clwae  <*  by  other 
proof"  was  wholly  intended  by  the  Legislature  to  apply 
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io  cases  similar  to  the  foregoing,  where  the  trustee  still  re-  ^JS^Sw*"' 
mains  shielded  by  the  policy  of  the  law  from  answering,  or       ^^^ 
to  the  following  class  of  cases  where  he  may  be  unable  to   |i,|ehia,o» 
answer.     If  the  dealings  between  the  trustee  and  his  prin-      ,,.«|« 
cipal  were  matters  of  account,  it  might  be  out  of  his  pow- 
er to  state  the  absconding  debtor's  amount  against  him, 
and  yet  in  the  power  of  plaintiff  to  prove  it.    Suppose  the 
liability  of  trustee  to  arise  upon  the  ground  that  he  was  an 
indorser,  and  payee  has  failed :  To  entitle  indorsee  to  re- 
cover against  his  indorser  it  is  necessary  for  him  to  prove 
i^binatively  a  demand  of  payment  on  payee,  or  some  le- 
gal excuse  for  not  demanding  payment.     Now  the  trustee 
may  not  know  facts  enough  to  say  whether  he  was  liable 
or  not,  and  yet  it  might  be  in  the  power  of  the  plaintiff  to 
prove  it  affirmatively.    There  are  so  many  cases  for  this 
clause  of  the  statute  to  attach  without  derogating  from  the 
principle  of  the  common  law.  that  it  is  believed  the  Court 
will  say  it  never  was  the  intention  of  the  Legislature  to 
derogate  from  the  common  law,  but  only  places  it  in  the 
power  of  the  creditor  to  prove  his  case  by  other  testimony 
if  the  trustee  was  legally  or  in  fact  incompetent  to  put  the 
Court  into  possession  of  the  necessary  facts. 

3dly,  Was  the  trustee  entithd  to  a  jury  trial  ?  We  con- 
tend that  he  was  entitled  t6  a  jury  trial,  and  that  the  right 
is  guaranteed  both  by  the  constitution  of  the  United  States 
and  the  constitution  of  Vermont.  The  dth  article  of  the 
amendments  to  the  United  States  constitution  provides, 
that  in  suits  at  common  law,  where  the  value  in  controver- 
sy shall  exceed  ^20,  the  right  of  trial  by  jury  shall  be  pre- 
served. And  the  second  clause  of  the  6th  article  declares 
among  other  things,  that  ^^  This  constitution  shall  be  the 
supreme  law  of  the  land."  No  staje  can  exercise  sove- 
■^igoty,  and  no  court  can  administer  justice  contrary  to 
the  letter  and  spirit  of  the  constitution.  It  is  the  funda- 
mental law  of  the  empire.  Most  of  the  provisions  of  that 
consiitution,  we  admit,  refer  to  United  States  in  their  col- 
lective capacity,  and  to  the  power  of  making  and  adminis- 
tefiog  laws  as  officers  of  the  United  States.  But  there  are' 
soaie  geoeral  provisions  which  may  be  considered  as  de- 
claratory of  the  rights  and  privileges  of  the  people,  consid- 
^3f^  not  merely  as  citizens  of  the  United  States,  but  as  cit- 
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c«mTwi>KB,  izens  of  the  respective  States.    Thus,  that  they  shall  bavo 
1883.  '     the  right  of  trial  by  jury — that  they  shall  be  protected  from 
Haatingtoii    Warrants,  unless  issued  with  certain  limitations,  are  gene- 
BUho        "^'  provisions  which  bind  not  only  the  legislative  powers 
of  the  United  States,  but  the  legislative  powers  of  the  sev- 
eral States.      But  whether  this  provision  refers  to,    and 
binds  the  legislative  and  judicial  powers  of  the  respective 
States,  still  we  contend  that  the  right  of  trial  by  jury  is 
clearly  preserved  by  the  constitution  of  Vermont. 

The  12th  article  of  the  bill  of  rights  declares,  "That 
where  an  issue  in  fact  proper  for  the  cognizance  of  a  jury 
is  joined  in  a  Court  of  law,  the  parties  have  a  right  to  trial 
by  jury,  which  ought  to  be  held  sacred  ;"  and  the  31st  sec- 
tion of  the  constitution  declares  that  ^'  Trials  of  issue  prop- 
er for  the  cognizance  of  a  jury  in  the  Supreme  and  County 
Court,  shall  be  by  jury."  This  language,  with  a  proper 
view  of  issues  proper  for  the  cognizance  of  a  jury,  will  ad- 
mit of  no  misconstruction.  By  the  common  law,  which,  by 
legislative  enactment,  is  made  part  of  our  code,  issues  of 
fact  are  to  be  tried  by  the  jury — issues  of  law  by  the  Court : 
And  the  instance  is  not  to  be  found  in  England  where  the 
issue  is  purely  a  matter  of  fact,  and  decisive  of  the  merits, 
where  the  party  can  bo  deprived  of  a  jury  trial.  The  con- 
stitution limits  the  right  to  Courts  of  common  law,  which 
is  the  case  here.  It  may  be  said  that  the  practice  has  been 
different,  but  no  length  of  practice  can  nullify  the  consti- 
tution. Practice  to-day,  does  not  become  precedent  to- 
morrow. If  there  is  any  doubt,  it  should  bo  solved  in  favor 
of  trial  by  jury. 

ist,  Because  the  framers  of  the  United  States  constitu- 
tion and  of  the  constitution  of  Vermont  have  shown  by  their 
affirmative  declarations  an  extreme  anxiety  to  preserve  and 
extend  the  right  of  trial  by  jury. 

2d,  Because  they  are  the  best  and  most  natural  triers 
of  fact. 

3d,  Because  it  was  in  contemplation  between  Bishop  and 
his  principal,  at  the  making  of  the  contract,  that  if  a  con- 
troversy should  arise  out  of  it,  it  should  bo  determined  by 
a  jury  ;  and  Bishop  cannot  have  the  matter  tried  by  a  jury 
unless  tried  in  this  action. 

4th9  Because  the  right  of  trial  by  jury  is  in  accordance 
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with  the  genius  and  feelings  of  the  peoplei  and  shotild  not  dtrrnwDftv, 
be  abridged  on  any  account  whatever.  1832.  * 

Lastly,  Is  the  trustee  liable  on  his  disclosure  ?  We  con-~ 
tend  he  is  not. 

1st,  From  the  fraud  of  Spooner  in  the  in<^eption  of  the 
contract.  * 

2d,  The  consideration  has  failed. 

3d,  The  contract  was  rescinded  by  the  mutual  agree- 
ment of  Bishop  and  Spooner  before  the  present  plaintiff's 
rights  attached.  The  establishment  of  either  of  these  po- 
sitions IS  decisive  of  the  case. 

The  first  point  is  too  well  settled  to  need  either  argument 
or  authority  to  fortify  it.  The  case  shows  both  a  false  rep- 
resentation and  concealment  of  material  facts.  Good  faith 
.is  essential  in  all  contracts,  and  false  representations  re* 
ceive  no  more  countenance  at  law  than  in  equity. 

The  consideration  of  the  notes  now  in  question  has  whol- 
ly failed,  so  far  as  the  privilege  of  running  the  stage  and 
receiving  the  mail  money  formed  the  consideration  of  the 
notes  in  question  ;  and  it  has  been  of  no  benefit  to  Bishop^ 
This  part  of  the  contract  was  executory  at  the  time,  and 
Spooner  has  failed  to  execute  it.  It  was  a  condition  pre- 
cedent on  his  part.  The  circumstance  of  B's  running  tho 
stage  over  into  Burlington  is  of  no  consequence,  and  if  it 
were  to  be  treated  as  of  any  importance,  still  the  conside- 
ration has  partially  failed,  and  yet  the  judgment  is  for  tho 
full  amount  of  the  notes.  The  defendant  had  the  right  to 
avail  himself  of  a  total  or  partial  failure  of  the  considera- 
tion. 

The  contract  was  rescinded  by  the  mutual  agreement  of 
parties.  It  is  not  necessary  to  put  this  case  upon  the  gen* 
eral  doctrine  of  the  right  of  a  party  to  rescind  his  contract. 
The  right  and  power  of  both  parties  to  rescind  their  con- 
tract must  be  as  perfect,  as  to  bind  themselves  in  the  first 
instance.  So  far  as  respects  the  notes  in  question,  it  was 
rescinded  by  the  mutual  agreement  of  both  parties. 

B^g'  f^r  i^  plaintiff, — In  this  case  the  trustee  made  his 
disclosure  agreeably  to  the  statute,  and  after  a  trial  the 
Court  adjudged  him  trustee  to  the  amount  of  the  notes  in 
question.  The  trustee  claimed  to  have  a  trial  by  jury, 
which  was  refused. 
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^S!u!SS)!''      ^  *  '^^^  plaintiff  contends  that  the  plain  language  of  the 

1832.       statute,  and  the  uniform  usage  of  the  Courts  in  this  State, 

BaBtingtoa    have  Confined  trials  under  the  trustee  act  to  the  Court.    If 

Bi2SoB.      ^^y  question  arises  whether  chargeable  or  not,  it  is  upon 

facts  disclosed  by  the  trustee  himself;  and  therefore  nothing 

is  left  for  the  action  of  the  jury.     So  the  mattet  is  treated 

in  other  states  having  statutes  similar  to  ours*     6  Dane's 

Dig.  498. 

2.  Proceedings  under  the  trustee  act,  and  die  act  itself, 
do  not  depend  upon  the  principles  of  the  common  law,  but 
are  deviations  from  it ;  and  therefore  not  subject  to  the 
12th  article  of  the  constitution  of  Vermont. 

3  They  are  in  their  intrinsic  nature  Chancery  proceed- 
ings— ^the  declaration  being  a  bill ;  the  disclosure  the  an* 
Bwer;  and  the  trial  similar,  except  that  the  testimony  is 
taken  viva  voce  instead  of  being  written ;  an^d  when  fully 
made  up,  the  Court  decide  upon  the  whole  case.  If  this 
statute  did  not  exist.  Chancery  would  give  a  remedy  in  all 
cases  proper  for  its  application — with  the  difiereuce  only  of  ■ 
greater  delay  and  expense :  and  most  of  the  other  states 
have  statutes  like  ours  prescribing  a  similar  mode  of  trial. 
These  views  obviate  the  argument  drawn  from  our  constitu- 
tion, and  the  9th  amendment  of  the  constitution  of  the  Uni- 
ted States. 

4.  The  bill  of  exceptions  having  stated  the  evidence 
objected  to,  as  immaterial  to  the  issue,  it  is  as  immaterial 
to  inquire  whether  it  was  properly  or  improperly  admitted. 
There  is  an  obvious  difference  between  admitting  improp- 
er evidence  to  a  jury,  when  the  effect  it  may  have,  cannot 
be  ascertained,  and  to  a  Court  who  declare  it  to  have  been 
impertinent,  and  that  it  was  laid  out  of  consideration. 

5.  It  is  clear  that  the  trustee  was  not  entitled  to  a  review. 
The  proceeding  against  trustees,  is  not  a  civil  cause  in  the 
sense  of  the  statute — ^Rev.  Stat.  p.  581 — being  merely  a 
mode  of  making  a  legal  application  of  the  debtor's  intangi- 
ble effects  upon  his  creditor's  debt'with  safety  to  all  persons 
concerned.  If  the  trustee  admits  himself  such,  the  Court 
directs  the  application  as  a  matter  of  course.  If  any  ques- 
tion is  made  whether  liable  or  not,  it  is  upon  trustee's  own 
disclosure,  which  is  not  to  be  varied  even  by  the  ingenuity 
of  our  opponents.     If  dissatisfied  with  the  judgment  of  the 
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County  Court,  the   trustee  can  appeal  to   the   Supreme  ^jSj^'jJ^* 
Court;  but  here  again,  their  judgement  is  founded  upon       isss.  ' 

the  same  unalterable  facts.     No  one  reason  on  which  the' 

privilege  of  review  is  founded  has  any  application  to  such 

a  case. 

The  opinion  of  the  Court  was  pronounced  by 

PnELPs,  J. — It  is  insisted  in  this  case  that  the  Court  be*" 
low,  in  denying  the  trustee  a  trial  by  jury,  has  denied  him 
the  enjoyment  of  a  right  guaranteed  to  him  by  the  Con- 
stitution. The  sacred  regard  which  should  be  entertained 
by  all  our  judicial  tribunals  for  the  provisions  of  that  char- 
ter, from  which  all  the  powers  of  government  are  derived; 
the  great  importance,  attached  to  the  trial  by  jury,  and 
the  scrupulous  care  with  which  it  is  guarded  in  all  our 
Constitutions,  renders  this  question  one  of  serious  import. 
Whenever  this  right  is  denied,  it  becomes  us  carefully  and 
seriously,  to  examine  those  instruments  and  see  whether 
any  of  its  provisions  have  been  disregarded. 

The  trustee  in  this  case  predicates  his  right  upon  the 
9th  Act  of  the  amendment  to  the  Constitution  of  the  Uni- 
ted States.  That  article  provides,  "  that  in  suits  at  com- 
mon law,  where  the  value  in  controversy  shall  exceed 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserv- 
ed ;  and  no  (act  tried  by  jury  shall  be  otherwise  re-examin- 
ed, in  any  Court  of  the  United  States,  than  according  to 
the  rules  of  the  common  law." 

It  is  very  doubtful  whether  this  article  has  any  reference 
to  the  proceedings  of  the  State  Courts.  These  articles  of 
amendment,  were  proposed  by  Congress,  after  the  Consti- 
tution was  adopted.  The  resolution  of  that  body,  propos- 
ing the  amendments,  assigns  a  reason  for  the  proposaU 
"  the  desire"  of  the  conventions  of  several  of  the  States,  at 
the  time  of  the  adoption  of  the  Constitution,  "  in  order  to 
prevent  misconstruction  or  abuse  of  its  powers,  that  fur- 
ther declaratory  and  restrictive  clauses  should  bs  added." 
It  is  apparent  that  the  object  of  this  article  was,  to  prevent 
"misconstruction  or  abuse"  of  the  powers  conferred  by 
the  Constitution,  and  for  that  purpose  this  "  restrictive 
clause"  was  added.  It  was  designed  as  a  check  upon  th© 
General  Government.     It  does  not,  in  its  terms,  apply  t© 
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^SSSSS?"'  ^^^  State  Goverament9,  and  was  introduced,  as  appears  by 
18S9.  the  preamble  jast  quoted,  with  reference  solely  to  the 
HiatiBf ton""  Courts  of  the  United  States.  The  article  itself  affords  ev- 
BuSop.  idence  of  the  same  truth.  Tlie  restriction  Upon  the  re- 
examination of  any  fact  tried  by  jury  is  limited,  in  terms, 
to  the  Courts  of  the  United  States.  This  restriction  was 
most  obviously  necessary  to  render  the  article  perfect,  and 
fully  to  secure  the  right  in  question ;  and  if  the  former 
clause  was  intended  to  have  any  bearing  upon  the  juris- 
prudence of  the  States,  no  possible  reason  can  be  assign- 
ed why  the  latter  clause  was  not  thus  limited.  It  may  be 
added,  that  no  control  is  given  to  the  general  government, 
by  the  constitution,  over  the  jurisprudence  of  the  States ; 
and  such  a  restriction,  as  a  measure  of  precaution  against 
the  "  abuse  of  its  powers,"  was  wholly  unnecessary.  More* 
over,  had  it  been  intended  as  restrictive  of  the  States,  it 
would  neither  have  been  introduced  with  such  a  preface, 
nor  concluded  in  the  same  language.  The  provisions  of 
the  instrument,  intended  to  be  restrictive  upon  the  States, 
are  so  in  terms. 

But  conceding,  for  argument's  sake,  that  the  article  in 
question  has  reference  to  the  Courts  in  this  State ;  the 
question  arises,  what  is  the  import  and  true  construction 
of  the  article? 

In  the  iirst  place,  the  provision  is  confined  to  suits  *'  at 
c(mmon  law.^^  It  would  be  difficult  we  apprehend  for  the 
trustee  to  make  out,  that  this  is  a  proceeding  at  common 
law.  It  is  a  proceeding  under  a  statute,  authorized  and 
regulated  by  statute,  wholly  unknown  to  the  common  law, 
and  existing  no  where  except  by  statute. 

In  the  next  place,  the  enactment  is  that  "  the  right  of 
trial^by  jury  shall  he  preserved.''  Here  a  known  pre-exis- 
ting right  is  spoken  of— aright  established  and  regulated 
by  immemorial  usage — a  right  existing  at  common  law,  and 
•'  preserved"  in  all  cases,  where  the  proceedings  are  accor  • 
din|^  to  the  course  of  the  common  law.  There  is  no  at- 
tempt to  create  or  extend  a  right,  but  the  obvious  purpose 
is  to  preserve  and  secure  this  right,  in  all  cases,  where,  by 
the  course  of  proceeding,  it  is  the  appropriate  mode  of  tri- 
al. It  would  certainly  do  violence  to  this  article,  so  to 
construe  it,  as  to  prohibit  all  Chancery  proceedings,  all 
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{>rocettdiDg  in  Probatei  or  Prize  Courts — and  in  short  all  ^^J^SST' 
the  various  proceedings,  in  the  administration  of  justicei  iM. 
which  take  place  without  the  intervention  of  a  jury.  The  Huntington 
next  effort  is  to  predicate  this  right  upon  the  Constitution  ^!iu». 
of  this  State.  That  constitution  is  merely  declaratory  of 
this  right,  *'  when  any  issue  in  fact,  proper  for  the  cogni- 
zance of  a  jury,  shall  be  joined  in  a  Court  of  law."  The 
proper  construction  of  this  article  leads  to  the  same  result. 
It  declares,  that  '*  the  parties  have  a  right  to  trial  by  jury, 
&.c.y  evidently  referring  to  a  preexisting  right,  well  un- 
derstood, and  well  defined ;  and  as  existing,  in  all  cases, 
**  proper  for  the  cognizance  of  a  jury."  This  last  chtuse  is 
a  direct  reference  to  the  usages  and  practice  of  the  com- 
mon law.  Unless  this  be  understood,  and  the  right  intend- 
ed is  understood  to  be  such  as  had  been  before  enjoyed^ 
the  article  is  nugatory.  Tf  every  successive  legislature 
is  to  determine  for  itself  what  is  proper  for  the  cognizance 
of  a  jury,  the  article  is  of  little  value.  The  result  is,  that 
the  right  is  secured  by  this  article,  only  so  far  as  it  is  sane- 
tioned  by  established  usage,  and  where,  from  the  nature 
of  the  issue,  and  the  course  of  proceeding,  the  trial  by 
jury  is  the  appropriate  mode.  In  conformity  with  this 
construction,  has  been  the  whole  course  of  our  legislation 
and  jurisprudence  since  the  adoption  of  our  Constitution, 
We  have  had  our  Chancery  proceeding,  our  Probate  CourtSi 
and  even  our  action  of  account,  and  book  debt,  operating 
from  day  to  day,  without  dreaming,  that  all  this  was  a 
gross  violation  of  the  Constitution,  which  is  now  discover^ 
ed  to  have  secured  to  the  parties  a  trial  by  jury  in  all 
controverted  cases. 

This  leads  me  to  enquire  whether  this  is  a  case  proper 
for  the  cognizance  of  a  jury.  If  it  be  so,  then  indeed  the 
light  contended  for  is  guaranteed  by  the  Constitution. — 
And  this  enquiry  involves  the  nature  of  the  action,  and  its 
analogy  to  other  proceedings,  with  respect  to  which  the 
tight  of  trial  by  jury  has  never  been  the  subject  of  debate. 

This  suit  as  between  Huntington,  the  plaintiff,  and 
Spooner,  the  principal  debtor,  is  purely  a  common  law  pro- 
ceeding ;  and  the  issue  between  them  is  doubtless  proper 
for  the  cognizance  of  a  jury.  But  the  proceeding  against 
the  trustee  is  a  mere  incident  to  the  principal  suit.     Tb^s 
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^S«clw6^"'  P'^^®®^i°8  ^s  already  observed,  is  a  creature  of  the  Stat- 
18S2.  '  ute,  a  part  of  the  attachment  law ;  and  the  object  of  it  is 
Buntington  ^i^r^'y  ^^  securo  the  estate  of  Spooner  to  respond  the 
.  Btrifo  judgement  which  may  be  rec9vered  in  the  piincipal  suit. 
The  Statute  styles  him,  a  trustee,  and  at  the  same  time 
makes  him  so,  or  perhaps  more  properly  changes  the  cestui 
qtii  inisi,  and  transfers  the  use  from  the  principal  debtor  to 
his  creditor.  After  the  service  of  the  process,  the  trustee 
becomes  a  sort  of  stake  holder,  a  depository  of  the  effects 
for  the  party  ultimately  entitled  to  them.  He  is  consider- 
ed as  holding  in  trust,  subject  to  the  direction  of  the  Court. 
In  conformity  with  this  view,  he  is  treated  like  a  trustee — 
be  is  called  upon  to  disclose  under  oath,  as  to  the  effects 
in  his  hands,  and  the  trust  is  enforced  precisely  as  it  would 
be  in  Chancery.  His  rights  are  no  farther  involved  than 
those  of  any  trustee,  nor  indeed  farther  than  are  necssari- 
ly  so  in  the  execution  of  a  trust. 

From  this  view  of  the  subject  it  is  clear  that  this  pro- 
ceeding bears  no  analogy  to  any  proceeding  at  common 
law,  but  is  analogous  in  all  respects  to  a  proceeding  in 
Chancery.  Unless  then  the  Constitution  of  this  State  se- 
cures to  the  party  a  trial  by  jury,  in  every  case  of  disclos- 
ure or  answer  upon  oath  in  Chancery,  it  can  hardly  be  ex- 
tended to  the  case  in  question.  Nor  is  the  issue  (if  issue 
it  can  be  called)  proper  in  itself  for  the  intervention  of  a 
jury.  There  is  an  absurdity  in  submitting  to  a  jury  the 
determination  of  facts,  supposed  to  be  locked  up  in  the 
breast  of  the  party,  and  where  the  principal  if  not  the  only 
evidence  is  his  disclosure  upon  oath.  If  as  in  a  neighbor- 
ing State  no  evidence  is  received  to  contradict  the  dis- 
closure, a  more  rediculous  farce  than  a  trial  by  jury  can 
hardly  be  imagined. 

The  only  remaining  enquiry  on  this  part  of  the  case,  is, 
whether  a  trial  by  jury  is  given  by  the  Statute.  It  is  re- 
markable, that  the  Statute  authorizing  this  proceeding  has 
no  allusion  to  any  such  trial,  but  its  language  throughout 
seems  to  contemplate  a  trial  by  the  Court.  Rev.  Laws,  349. 

Some  of  its  provisions,  particularly  the  3d  section,  are 
inconsistent  with  the  notion  of  a  trial  by  jury.  If  such 
mode  of  trial  was  contemplated,  it  is  strange  that  no  pro- 
vision should  be  made  in  relation  to  it. 
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We  are  by  no  meaiu  anzious  to  engraft,  by  force  of  con-  ^j^™5^*"* 
stmctHMi,  this  mode  of  trial  upon  the  trustee  prooeas.    To       isst. 
do  io  would  be  to  render  tins  proceeding  tedious,  and  em-  Httotiojum 
banaansg,  and  moreover  seriously  expensive ;  and  what  is     ^.^^ 
still  worse,  defeat  the  very  purpose  of  the  Statute,  by  con- 
samifig  the  effects  in  protracted  litigation.    We  are  there- 
lore  of  opinion  that  the  County  Court  did  right,  in  refusing 
a  trial  by  jury. 

The  Belt  exception  is  taken  to  the  decision  of  the 
Court,  in  admitting  other  evidence  than  the  disclosure  of 
the  tnwtee,  in  order  to  charge  him*  If  the  analogy,  sup- 
posed to  exist  between  this  proceeding,  and  a  proceeding 
ifk  Chancery,  do  actually  exist,  so  far  as  that  analogy  would 
serve  to  detennine  the  points,  it  certainly  tends  to  support 
Ibe  decision  of  the  Court.  In  all  cases,  where  it  is  au 
iempted  to  ^enforce  a  trust  in^^  Chancery,  the  rules  of  that 
Court  admit  other  proof  than  the  answer  to  establish  it. — 
IJnless  then,  the  Statute  regulating  the  process  confines 
the  proof  to  the  disclosure  alone,  it  would  seem  that  the 
ninal  mode  of  proof,  in  analogous  cases,  should  be  adopt- 
ed. Tbe  Statute  hwfjdyex  has  no  such  restriction.  On 
Ihe  other  hand,  it  is  only  at  the  election  of  the  plaintiff, 
Ihat  the  trustee  is  examined  upon  oath ;  (see  sec.  4,)  evi- 
deiUly  implying,  that  his  disclosure  is  not  the  only  legal 
evidence ;  and  the  expressions  '*  or  other  evidence"  as  us- 
ed in  the  4th  &,  5th  sections  of  the  act  evidently  contem- 
plate proof  from  other  sources. 

'  The  supposed  hardship  on  the  part  of  tlie  trustee,  in 
4Nibjecting  his  disclosure  to  contradiction  by  extraneous 
evidence,  is  rather  imaginary  than  real.  In  ordinary  cases 
of  contested  right,  the  party  is  denied  the  privilege  of  his 
own  testimony.  He  is  placed,  by  the  course  adopted  in 
this  case  upon  the  same  footing  as  if  called  to  disclose  by 
process  in  Chancery ;  and  enjoys  the  advantage  of  having 
his  disclosure  taken  as  true  until  disproved.  On  the  oth- 
er hand,  to  treat  his  disclosure  as  conclusive,  would  in- 
troduce an  anomaly  in  the  law,  and  tend  to  jeopardize  his 
own  integrity  as  well  as  the  rights  of  his  adversary. 

We  are  aware,  that  in  an  adjoining  State  a  different 
rule  has  obtained,  in  their  practice  under  a  similar  Stat- 
ute.   To  the  authority  of  their  decisions,  however  high  it 
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^^Iwiw""*  may  be,  it  is  suffieient  to  oppose  the  uniform  prftctioe  of 

1832.  *    our  own  Courts,  since  the  existence  of  the  Statute, 
nuniingtoii       Another  ground  of  exception  is,  that  the  Court  below 
BiSop.     ^fred,  in  holding  the  trustee  chargeable  upon  the  feels 
stated. 

The  trustee  insisted  in  that  Court,  that  the  notes  given 
by  him  to  Spooner  were  not  legally  due.  1st.  Because 
they  were  obtained  by  misrepresentation  ;  and  2ndly,  be^ 
cause  the  consideration  had  failed. 

As  to   the   first  ground,  it  is  sufficient  to  observe  that 
there  was  no  evidence  of  any  misrepresentation.     So  fitr 
as  appeared,  Spooner  was  the  owner  of  the  property  whfek 
he  represented  himself  to  own.     And  as  to  the  second  it 
appeared  that  the  property  actually  passed  to  the  trustee. 
The  only  difficulty  arose  from  Huntfhgton's  refusing  to  be 
connected  with  him  in  business,  ai(d  this  was  a  matter  be- 
yond Spooner's  control,  and  for  whicKhe  was  not  respon- 
sible.    Another  answer  may  be  given  lo^is  defence. — ► 
Bishop,  finding  difficulty  in  conducting  the  business,  sold 
out  to  J.  D.,  who  paid  him  ^75,  for  the  visible  property, 
and  agreed  to  indemnify  him  from  the  notes  in  question, 
and  it  did  not  appear  that  J.  D.  experienced  any  difficulty 
in  enjoying  the  privilege.     It  is  right  therefore  that  J.  D. 
should  pay  for  the  property,  and  he  must  be  compelled  to 
it,  in  the  only  practicable  modes,  viz*  through  his  indem- 
nity to  Bishop.     As  to  the  latter,  the  whole  subject  of  & 
failure  of  consideration  consists  simply  in  a  loss  of  ^25,  on 
the  re-sale  of  the  property. 

We  come  now  to  the  fourth  and  last  ground  of  excep- 
tion, viz  :  the  denial  of  the  right  of  review.  This  right  is 
claimed  by  force  of  the  judiciary  act  of  1797,  and  the  sup- 
plementary act  of  1824. 

It  is  to  be  observed  that  the  first  act  has,  previous  to  the 
provision  for  a  review,  no  reference  nor  allusion  to  any 
matter  or  proceeding,  not  within  the  ordinary  common  law 
powers  of  a  Court  of  general  jurisdiction.  The  right  of 
review  there  given,  is  evidently  referable  to  such  suits  or 
actions  as  might  by  the  rules  of  the  common  law  be  sus- 
tained in  such  Courts,  and  where  the  proceeding  is  accor- 
ding to  the  course  of  the  common  law.  The  act  has  no 
reference  to  any  anomalous  proceeding,  created  and  regu- 
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lated  by  partaeular  statutes.    It  is  further  to  be  remarked,  ^]p^^l^' 
tbat  the  '^  trustee  act,"  as  it  is  denominated,  was  not  then        i832.  * 
passed ;  and  it  is  not  to  be  inferred,  that  the  review  was  jj^^    "" — 
intended  to  be  extended  to  a  proceeding  then  unknown  to     .  ««. 

,  '^  *  Bifhop. 

our  laws. 

The  act  of  1S34,  on  the  same  subject,  has  reference  to 
actions  of  the  same  description,  and  is  in  effect  mere]/ 
a  restriction  of  the  right  given  by  the  earlier  statute.  This 
proceeding  is  governed  exclusively  by  the  trustee  act ;  and 
it  is  not  to  be  supposed  that  the  Legislature  intended  to 
Bobject  a  procee«}ing,  created  by  special  statute,  and  regu- 
lated by  such  statute  throughout,  to  the  operation  of  the 
law  which  has  reference  to  the  ordinary  common  law  juris* 
dictioD  of  the  Courts. 

With  respect  to  the  trustee  act,  it  contains  no  provision 
for  a  review;  but  on  the  contrary,  aU  its  provisions  seem' 
to  exclude  it. 

Further,  this  proceeding  being  in  the  nature  of  a  Chan- 
cery proceeding,  the  right  of  review,  as  given  by  statute,  is- 
hardly  applicable  to  it.  If  it  were  allowed,  it  would  carry 
with  it  as  a  necessary  consequence  the  right  on  the  part  of 
the  trustee  to  vary  his  disclosure,  tempting  him  to  vary  it 
according  to  the  exigencies  of  his  case,  and  thus  putting 
at  hazard  the  administration  of  justice. 

Finally,  the  proceeding  ngainst  the  trustee  being  mere- 
ly preliminary  to  the  trial  of  the  principal  suit,  to  admit 
the  right  of  review,  which  must  necessarily  be  mutual,  and 
expose  the  parties  to  the  consequences  of  three  trials  with 
the  trustee,  and  perhaps  as  many  more  wilh  the  principal 
debtor,  involving  a  ruinous  waste  of  time,  and  money,  and 
defeating  the  very  purpose  of  the  ad — would  be  giving  to 
the  act  a  construction  and  an  effect  which  we  are  satisfied 
the  Legislature  never  intended^ 

The  judgement  of  the  County  Court  is  affirmed. 
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OmmmnU.  2<SBULON  MaCK  T8.   JaNBS  H.  NiCHOLS. 


1831. 


^  A.  Miscii  tad  fold  propaityon  »a  ezMvtien  ia  hU  &Tor  agaiMt  B.— C.  m- 
«d  A.  for  th«  taa«,  and  while  hii  tnit  was  pending,  agreed  with  A.  to  diieon- 
tiave  It,  aad  releaaa  hit  claim.  The  tait  wai  diseontiaaed,  bat  aftenrards  C. 
comnieaeed  aaother  eait  agaiut  A.,  and  reeorered  the  rtHom  of  eaid  propet^. 
WherenpoB,  A.  toed  C.  npoa  his  said  agreeoieBt  for  a  discontianaaee  and  re- 
lease, and  reeorered  baek  of  G.  the  tame  amooat  whieh  C.  had  reeof  ered  of 
him.  UpoB  a  «dr«  fmeiai  broaght  by  A»  for  an  oUm  aocaaatie*  agaiaet  B.,  •■ 
the  groond  of  a  failnre  of  title  la  the  property  sold  as  aforesaid.  Bildt  that  the 
plaintiif  was  eatitled  to  reeoTer. 

This  was  a  scire  facm  broaght  to  obtain  aii  execution^ 
agwnst  the  defendant,  on  (tie  ground  that  the  property 
which  was  seized  and  sold  on  the  original  execution  be- 
longed to  another*  The  defendant  interposed  two  pleas- 
in  bar,  the  substance  of  which  is  sufiicienlly  set  foith  v» 
the  argument  of  counsel,  and  decisioni  of  the  Court  lor  a 
full  understanding  of  the  case.  The  plaintiff  demurred 
generally.  In  the  County  Court  the  demurrer  preTailed, 
and  the  case  comes  to  this  Court  by  an  appeal  entesed  hy 
the  defendant 

Argument  for  defendant. — ^The  question  presented  by  these 
pleadings,  is  whether  the  facts  set  forth  in  the  defendant's 
plea,  show  *'  sufficient  cause  why  an  alias  execution  should 
not  issue  against^'  the  defendant. 

The  present  action  is  scire  facias j  to  obtain  an*  alias  exe^ 
cution  against  the  defendant,  because  the  property  sold  oir 
the  original  execution  proved  to  belong  to  one  Jonathaiv 
Snyder,  and  not  to  the  defendant.  It  is  admitted  by  the 
pleadings,  that  a  yoke  of  steers  were  sold  on  the  original 
execution,  as  the  property  of  Nichols ;  that  Snyder  after- 
wards brought  a  suit  against  Mack  and  the  officer  for  the 
same  steers,  and  recovered  in  damages  and  cost  $98,20  ; 
and  that  afterwards  the  plaintiff,  in  a  suit  against  Snyder, 
on  an  alleged  contract  "  that  in  consideration  that  the  said' 
Zebulon  would  agree  that  a  suit''  then  pending  in  Chitten^ 
den  County  Court  between  Snyder  &,  Mack  for  the  steers, 
^*  should  be  discontinued,  the  said  Jonathan  agreed  that 
said  Mack  should  be  released  from  all  and  every  claim  for 
said  steers,"  recovered  a  judgement  against  Snyder  for 
$98,20,  being  the  amount  of  the  damages  and  cost  which 
Snyder  had  before  recovered  against  Mack  and  the  ofScer  ; 
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ukI  that  SnydiMrhad  ptid  the  aiMust  of  said  |itdgeiirent,  Cmmnnufr] 
«Dd  that  Mack  still  retains  it.  ^^i§JS?* 

A  scin  facias  is  a  jadicial  writ,  in  the  nature  of  an  appeal 
to  tbe  o^iuble  jurisdiction  of  tlie  Court  for  relief,  and  is- 
sow  to  i>ring  under  its  review,  cases  in  which  the  regular 
process  of  the  law  is  suspended,  or  rendered  incompetent 
ta  mjofarce  a  subsisting  judgement    The  statute  does  not 
prescribe  to  the  defendant  specific  technical  defences,  but 
leaves  him  at  liberty  to  show  any  «  sufficient  cause"  why 
tbe  pluimiff  should  not  re<iover ;  and  the  defendant  con- 
tends, tliat  when  the  facts  shown,  do  demonstrate  that  the 
further  enforcement  of  the  prior  judgement  would  be  gross- 
ly  iniiiuitous  in  the  plaintiflf,  "  sufficient  cause"  is  shown^ 
8fl4  the  Court  are  at  liberty  to  arrest  its  operation.     Now 
it  elearly  appears  that  the  plaintiff's  action  against  Snyder 
tvas  %6  recover  back  the  amount  of  Snyder's  judgement 
against  him  and  the  officer.    Snyder  paid  that  judgement, 
and  has  ever  since  acquiesced  in  it.    Nor  is  it  how  in  the 
power  of  Snyder  to  wrest  this  money  from  the  plaintiff,  by 
Audita  Querela  which  does  not  lie  to  set  aside  an  execu^ 
tion  and  judgement  extinguished  by  payment;  or  by  writ 
of  error,  which  is  prohibited,  or  by  any  other  process  known 
to  the  law.     He  obtained  payment  of  his  execution  against 
Nichols,  and  he  cannot  prosecuie  further  his  claim  against 
the  defendant,  in  analogy  to  the  common  principle  that  a 
voluntary  payment  by  A.  of  B's  debt  to  C,  without  the 
knowledge  o^  consent  of  B.,  extinguished  C's  right  of  action. 

Should  it  be  objected  that  defendant  cannot  avail  him- 
self of  the  plaintiff's  judgement  against  Snyder,  on  the 
ground  that  it  is  res  infer  alios  acta — between  other  par- 
ties— the  reply  id,  that  it  is  not  pleaded  as  an  estoppel,  or 
in  bar,  but  as  a  fact  (among  other  facts)  tending  to  show 
the  substantial  satisfaction  of  the  plaintiff's  judgement  a- 
gainst  the  defendant.  The  mere  recovery  of  that  judge- 
ment would  not,  it  is  true,  relieve  the  defendant  from  his 
liability  ;  but  the  payment  of  it,  would,  if  done  under  such 
circumstances  as  to  be  conclusive  on  Snyder ;  and  the  judge- 
ment against  the  lafter,  is  stated  in  the  plea  merely  as  an 
inducement  to  the  main  and  material  fact  of  payment ;  and 
as  necessary,  to  show  in  an  historical  order,  that  the  mon- 
ey recovered  and  paid  in  that  suit,  was  in  fact  the  same 
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tiff  contend  that  his  judgement  against  Snyder,  and  the 
iniquitous  means  by  wWch  it  was  obt^ned — as  admitted 
by  the  demurrer — arc  matters  between  himself  and  Sny- 
der exclusively.  On  any  just  construction  of  Snyder's  ac- 
quiescence, it  accrues  to  the  benefit  of  the  innocent  ioi- 
stead  of  the  guilty;  and  law  and  justice,  it  is  hoped,  are 
seldom  divorced. 

On  the  whole  then,  the  plaintiff  has  sold  property  oa  his 
original  execution  against  defendant,  a»d  received  full 
satisfaction  of  it.  That  satisfaction,  though  taken  from 
him  for  a  moment,  by  Snyder,  was  immediately  replaced, 
and  is  now  in  his  pocket.  This  is  all  admitted  by  the  de- 
murrer. Can  he  collect  it  again  ?  In  a  case  of  gross  and 
extreme  injustice  like  the  present,  difficulties  merely  tech- 
nical— and  such  may  be  anticipated  from  the  ingenuity  that 
framed  the  declaration  against  Snyder — will  be  obviated 
by  Lord  Audrey's  case.  He  could  not  be  convicted  with- 
out the  testimony  of  bis  own  wife.  The  Court  received  it^ 
and  his  Lordship  was  convicted. 

The  opinion  of  the  Court  was  pronounced  by 

Paddock,  J. — ^This  action  was  brought  into  this  Court 
by  an  appeal  from  the  decision  of  the  County  Court,  upon 
a  demurrer  to  two  pleas  in  bar,  pleaded  by  the  defendant. 

The  plaintiff  has  set  forth  in  his  declaration,  that  on  the 
30th  day  of  January,  1823,  he  recovered  a  judgement  a- 
gainst  the  defendant,  for  $18,04  damages,  and  ^2,30  costs, 
upon  which  a  writ  of  execution  issued,  and  was  put  into 
the  hands  of  Henry  Noble,  a  Deputy  Sheriff,  who,  on  the 
12th  day  of  March,  1821,  levied  the  same  on  a^pairof 
steers,  supposing  them  to  be  the  property  of  Nichols,  but 
afterwards  proved  to  be  the  property  of  one  Jonathan  Sny- 
der ;  and  that  Snyder  afterwards  commenced  his  action  a- 
gainst  Mack  fy  JSTobU,  and  recovered  of  them  the  value  of 
them,  which  Mack  afterwards  paid ;  concluding  with  a 
prayer  that  the  said  Nichols  may  be  required  to  show  cause 
why  an  execution  should  not  issue  against  him  for  the  a- 
mount  of  the  first  judgment. 

To  this  prayer,  the  defendant  interposes  two  pleas  in 
bar;  fir$t^  acknowledging  the  recovery  of  the  jud^'ement, 
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tfce  levy  of  the  execution  uiyon  the  steers  and  subsequent  Chittkwdex, 
recovery  for  them  by  Jonathan  Snyder  against  Mack  <fe       issi. 
Noble;  yet  that  iho  said   Mack  afterwards  sued  the  said      J^^ 
Snyder,  and  recovered  back  the  same  sum,  to  wit,  $98,20,     jfn^^i^ 
which  the  said  Snyder  had  before  that  time  recovered  of 
Mack  &  Noble,  and  had  collected  the  same,  and  that  he 
still  retains  the  $15  for  which  the  steers  were  sold.     In  the 
Kcond  plea  in  bar,   the  defendant  details  the  facts  more 
particularly  which  transpired  between  JUack  fy  Sn^er,  and 
says  that  on  the  14th  day  of  August,   1827,  Mack  prayed 
out  his  writ  against  Snyder,  returnable  before  Justice  B., 
on  the  24th  of  August,  1827,  at  9  o'clock,  A.  M.,  counting 
upon  a  promise  made  by  Snyder  in  1823,  (and  during  the  pen- 
ding of  Snyder's  suit  against  Mack  fy  JSToble  for  the  value  o/* 
the  cattle  in  Chittenden  Covnty  Court)  that  in  consideration 
Mack  would  agree  to  discontinue  said  suit  and  claim  no  costSy 
Snyder  would  release  him  from  all  daim  for  taJdng^Jhe  steers^ 
and  that  in  pursuance  of  the  agreement^  the  suit  was  discontin- 
ued; nevertheless^  Snyder  afterwards  sued  Mack  ^  JVoble  a- 
gainj  and  recovered  for  the  steers^  which  writ  was  served  on 
Snyder  by  Hiram  Sanford,  who  informed  Snyder  that  the 
hoar  set  for  trial  was  1  o'clock,  P.  M.,  instead  of  9  A.M.; 
by  means  of  which,  Snyder  was  defaulted,  and  judgement 
rendered  against  him  for  $98,20  damage,  and  $1,63  costs, 
and  had  paid  off  the  same,  being  the  amount  of  debt  and 
cests  which  Snyder  before  that  time  had  collected  of  Mack 
&  Noble.    There  being  a  general  demurrer  to  these  pleas, 
tbe  question  is  presented  whether  they  form  a  sufficient 
bur.     It  appears  that  in  the  second  suit  brought  by  Sny- 
der against  Mack  &  Noble,  the  steers  were  adjudged  to  bo 
the  property  of  Snyder,  and  he  recovered  judgement  for 
them,  which  was  paid  off  by  Mack,  and  this  judgement  has 
never  been  reversed.     It  then  remains  established,  that  the 
steers  were  the  properly  of  Snyder,  and  not  of  Nichols. — 
If  so,  it  follows  that  Mack  in  justice  ought  to  retain  the 
$15,  as  against  this  defendant,  having  had  to  pay  it  over 
with  the  addition  of  costs  to  Snyder  for  seising  and  selling 
the  steers,  which  brought  the  sum  into  his  possession.    As 
to  the  subsequent  suit  which  Mack  brought  against  Sny- 
der upon  his  promise  to  discontinue  the  first  suit  against 
Jiiro,  in  the  County  Court,  and  relinquish  his  claim  for  the 


204  CASES  IN  THE  SUPREME  COURT 

CHiTTiiDcif,  Steers,  the  Court  do  not  see  that  this  defendant  had  any  in- 

1831.  '     terest  in  it,  or  that  the  relation  of  debtor  and  creditor,  that 

j^j^jj       then  subsisted  between  this  plaintiflf  and  defendant  could 

Mich'oii      "^  altered  or  changed  by  the  event  of  that  suit,  any  more 

than  it  would,  had  the  subject  matter  of  it  been  foreign  to 

that  controversy.     Therefore^  the  plaintiff  has  a  right  to 

sustain  this  scire  facias^  and  nothing  set  forth  in  the  pleai( 

ought  to  bar  him ;  and  the  judgement  of  the  County  Cou|| 

is  affirmed. 

CA.  Adams  J  for  plaintiff. 
P^'VS^i  ^^^  defendant 


^ScemSS-"'  Henry  Leavenworth,  Administrator  of  the  Estate  of  Jf- 
''^-  C.  Thompson,  vs.  D.  P.  Lapuam,  &  Co. 

That,  ID  a  toit  in  fa?or  of  th«  |»ear«r  ofa  note,  made  pa^ablt  to  L.  R.  d«- 
ceased  or  bearer,  the  defendant  cannot  plead  offset  against  the  plaintiff  of  mat- 
ters, that  stand  againit  the  estate  of  the  deceaied,  by  aTerring  that  this  snit  is 
proseonted  for  the  benefit  of  said  estate. 

« 

That  defendant  cannot  plead  in  offset  demands,  they  hare  pnrehased  against 
the  deceased  since  his  death. 

Qufry,  whether  an  action  in  faror  of  the  bearer  would  not  be  barrod  bj  ^ 
pica  setting  forth,  that  the  snit  was  prosecuted  for  the  beneiitof  the  estate, 
and  that  the  defendant  had  claims  which  he  ought  to  be  able  to  file  in  offset. 

This  action  has  come  from  the  County  Court  by  a  bil) 
of  exceptions,  the  particulars  of  which  are  sufficiently 
recited  in  the  argument  of  Counsel,  and  the  opinion  of  the 
Court.  The  action  was  upon  a  note,  to  which  the  general 
issue  and  sundry  pleas  in  offset  were  plead.  Plaintiff  de* 
murred  to  these  pleas  in  offset. 

Argument  for  defendant. — ^This  is  an  action  on  a  note, 
originally  payable  to  Levy  Rood  or  bearer,  and  brought  in 
the  name  of  John  C.  Thompson  as  bearer  for,  the  purpose 
of  collection.  To  this  there  is  the  plea  of  general  issue^ 
and  four  pleas  in  offset,  declaring  against  Thos.  D.  Rood, 
administrator  of  Levi  Rood,  the  intestate,  and  one  note  not 
negotiable;  one  on  a  note  payable  by  said  Levi  Rood  tola's. 
Cady  or  bearer,  and  alleging  that  they  arc  the  assignees  of 
said  notes  for  a  valuable  consideration ;  that  the  notes 
fvere   purchas^sd  without  any  knowledge  of  such  death  ^ 
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and  that  of  all  these  facts  the  plaintiff  and  the  administra-  ^5^^^"^' 
(or  had  notice  before  the  commencement  of  this  suit.    The       ^^- 
ibuith  plea  is  a  declaration  on  book  against  the  adminis-  Learenwortii 
trator  for  $10,50,  due  from  said  Levi  to  said  defeQdantSy  aa    L»phiui|. 
a  balance  of  their  accounts. 

1st.  No  question  can  arise  as  to  the  form  of  the  plead- 
ing against  the  administrator  of  Levi  Rood.  Thompson 
was  a  mere  trustee,  and  the  note  the  property  of  the  es- 
tate. 

The  defendant,  therefore,  properly  declared  against  the 
representative  of  Rood.  Martin  vs.  TrovArtdge^  1  Vt.  R. 
477. 

2d.  As  to  the  notes ;  in  an  action  by  indorsee  of  a  prom- 
issory note  it  is  competent  for  defendants  to  plead  an  off- 
set or  give  in  evidence  any  matter  or  thing,  which  would 
equitably  discharge  them.     Rev.  Stat.  144. 

The  pleadings  admit  the  purchase  of  the  notes  for  ^ 
valuable  consideration,  and  in  perfect  good  faith. 

3d.  Having  been  so  purchased  they  can  be  offset  al- 
though not  negotiable,  TxUtle  vs.  Blake j  8  John.  R.  118; 
Winch  vsr£ee/y,  1  TermR.  619;  Brundrige  vs.  Whticomb, 
Chip.  R.  180  ;  Haven  vs.  Hobbsj  1  Vt.  Rep.  238. 

These,  and  numerous  other  cases  have  established  the 
principle  of  protecting  at  law  equitable  interest.  Want 
of  mutuality  is  obviated  by  the  language  of  the  Stat,  p. 
144,  which  is  in  the  alternative,  and  admits  any  matter  or 
thing  to  be  pleaded  or  given  in  evidence,  that  equitably 
•discharges  the  defendents, 

4th.  And  since  the  notes  were  purchased  in  good  faith, 
and  without  any  knowledge  of  Levi  Rood's,  previous  death, 
jlhat  fact  cannot  affect  defendants  right  of  offset,  or  to 
have  those  claims  applied  in  discharge  of  plaintiff's  note. 

This  position  is  supported  by  the  plain  words  of  the 
Statute,  p.  144,  before  referred  to. 

The  language  of  no  part  of  the  probate  act  forbids  com- 
rnissioners  or  courts  to  apply  claims,  circumstanced  like 
these,  directly  on  notes  &c.  in  favor  of  estate, ;  though  it 
is  admitted,  cases  could  be  stated,  in  which  injury  might 
be  done  to  creditors,  &c.  A  fraudulent  purchase  of  claims* 
.after  the  death  of  intestate,  might  have  the  effect  of  dimin- 
ishing the  funds  of  insolvent  estates,  and  injure  creditors. 
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^D^mbn^"'  ^"^  '^^''^  *''  presumption  of  fraud  is  excluded ;  and,  what  ii 
1332.  '    more  material,  the  plaintiff  has  not  alleged,  that  the  estate 
Learenworth  ^^^  represented  insolvent;  nor   any  fact  from  which  the 
Lftp^km      Court  might  infer,  that  any  injury  would  result  from  allow- 
ing the  application.     In  Meader  vs.  Leslie^  2  Vt.  Rep.  169, 
in  a  case  similar  in  principle,  the  Court  refused  to  disallow 
a  just  and  equitable  offset,  on   the  ground  that  creditors 
might  be  injured,  when  the  party  himself  has  not  pleaded 
any  fact  of  that  kind. 

5.  If  the  bringing  of  the  plaintiffs  suit  in  the  name  of 
Thompson  be  considered  by  the  Court  to  have  been  in 
pursuance  of  the  64th  sec.  of  probate  act,  p.  344,  then  de- 
fendants had  a  right  to  file  all  their  claims  in  offset  tosoch 
action.     But, 

6th.  If  this  proceeding  bo  regarded  by  the  Court  as  in- 
dependant  of  the  provisions  of  that  act,  then  the  offset  is 
good  under  the  Statue,  p.  144,  and  at  common  law.  See 
3  Vt.  R.  640,  Parker  vs.  Kendall;  3  Vt.  R.  447,  Jarvis  vs. 
Barker. 

•Argument  for  plaintiff. — 1st,  The  plaintiff  contends,^that 
had  the  defendants'  demands,  pleaded  in  offset,  been  as* 
signed  previous  to  the  death  of  Levi  Rood,  they  could  not 
be  allowed,  because  they  are  not  negotiable. 

2d.  The  demands  having  been  assigned  after  the  death 
of  Rood,  they  cannot  be  allowed,  because  if  so,  it  would 
be  in  the  power  of  one  creditor  to  swallow  up  the  whole  es- 
tate. To  make  the  assignment  good,  notice  of  the  same 
must  have  been  given  previous  to  the  death  of  Levi  Rood. 
3  Vt.  Rep.  540. — Isaac  Parker  vs.  Ebenezer  KendM* 

3d.  If  Thomas  D.  Rood,  as  udministrator  of  Levi  Rood,  . 
has  made  any  agreement  to  pay  defendants  the  demands 
plead  in  offset,  it  must  be  enforced  in  some  other  way. — 
Such  agreement  can  in  no  way  affect  the  plaintiff's  right 
to  recover  in  this  suit,  as  he  became  bearer  and  owner  of 
the  note,  on  which  this  suit  is  brought,  previous  to  the 
death  of  Levi  Rood.    It  does  not  appear,  from  the  plea  in 
offset,  that  the  notes  and  accounts  were  ever  allowed  a- 
gainst  said  estate,  or  that  any  dividend  has  ever  been  decla- 
red in  favor  of  the  creditors.    The  plaintiff  also  contends, 
that  the  promise  of  Thomas  D.  Rood,  as  set  forth  in  the 
plea,  cannot  create  a  claim  against  said  estate. 
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HuTCHiN80N|  Ch.  J.,  after  stating  the  case,  as  before  ^SwembS^' 
recited,  pronounced  the  opinion  of  the  Court.  ^^^  * 

The  plea  or  pleas  in  offset,  predicated  upon  the  three  LeaTenworth 
notes,  cannot  be  supported  in  this  action,  upon  any  grounds    taphan. 
we  can  discoTer.     It  seems  rather  intended  as  one  plea 
upon  the  three  notes ;  for,  though  each  is  described  sepa- 
rately, yet  no  promise  is  raised  to  the  defendant  upon  eitheri 
till  all  three  are  described ;  and  the  plea  alleges  a  prom- 
ise to  pay  all  three  to  the  defendant.     But  there  are  more 
incurable  difficulties.     None  of  the  notes  are  payable  to 
the  defendant.     One  of  th^m  is  neither  payable  to  order  oc 
bearer.     Upon  this,   they  never  could  maintain  an  action 
or  plead  in  offset  in  their  own  names  against  any  person 
whatever.     But  there  is  one  difficulty  pervades  the  whole 
plea  as  respects  these  notes.     They  arc  plead  as  against 
the  administrator  of  the  estate  of  Le\  i  Rood,  deceased, 
with  an  averment  that  the  note  described  in  the  plaintiff's 
declaration  ever  has  been,  and  yet  is,  the  property  of  said 
estate ;  and  also  avers,  that  these  notes,  originally  given  to 
other  persons,  became  the  property  of  the  defendant,  by 
assignment,  &c.  since  the  decease  of  the  said  Levi ;  and 
that  notice  thereof  was  given  to  the  said  administrator  of 
said  Rood,  and  to  the  plaintiff,  before  the  commencement 
of  this  action.    Now  this  forms  no  claim  against  said  estate 
in  favor  of  these  defendants,  nor  would  it  do  so,  if  these  notes 
had  been  negotiable,  and  ever  so  regularly  assigned  to  the 
defendants  after  the  decease  of  the  said  Levi  Rood*    All 
the  claims  for  and  against  the  estate  of  said  Levi  must  be 
settled  between  those  who  were  parties  to  those  claims  at 
the  time  of  his  decease.     Two  of  these  notes  were  given  to 
oneCandless,  and  one  to  Cady ;  and  it  must  be  taken,  from 
this  plea,  that  they  were  the  owners  at  the  said  time  of  his 
decease ;  and,  if  this  were  so,  they  only  could  support  the 
claims  upon  those  notes  before  commissioners,  or  in  a  suit 
against  his  administrator. 

There  is  a  further  difficulty  still.  The  action  was  com- 
menced in  favor  of  J.  C.  Thompson,  as  bearer  of  the  note. 
According  to  the  decision  of  this  Court  in  Addison  coun- 
ty, cited  at  the  hearing,  as  this  action  is  brought  at  com-  - 
mon  law,  and  not  by  virtue  of  our  statute,  page  144,  the 
proviso  of  that  statute  gives  no  right  to  this  offset  of  notes 
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^SiTI^Io^*'  ®'g"®^  ^y  ®*^'^  L^^*'    This  is  spoken  of  by  the  counsel  of 

1832.  '     the  defendant  as  Judge  Williams'  decision,  and  that  upon 

Lenrenwortii  *  point  not  material  to  the  decision  of  the  action.     I  was 

Laphiun.     ^^^  present  when  that  cause  was  argued  and  decided,  but, 

from  the  report,  it  is  evident,  that  the  decision  upon  that 

point  was  conclusive  of  the  whole  case.      Though  the 

Judge,  in  delivering  the  opinion,  rests  his  own  individual 

opinion  more  upon  vl  previous  point.     Though  a  statute 

lately  passed,  regulating  such  a  case,  the  law,  under  which 

that  decision  was  made,  was  in  force  when  this  action  was 

commenced,  and  would  govern  this  case  also,  so  far  as  re* 

lates  to  the  point  now  under  consideration.     And  this  ap* 

plies  equally  to  the  last  count  in  the  plea  in  offset. — That 

being  on  a  book  account  directly  against  said  Levi,  this  iff 

well  plead  as  against  him ;  but  is  no  plea  to  the  action  in 

favor  of  Thompson.     There  is  no  mutuality  between  the 

parties;  and  without  it,  no  offset  can  be  maintained,  except 

in  cases  coming  within  the  provisions  of  said  statute  uponf 

negotiable  notes,  which  governed  the  case  of  Martin  ysj 

Trowbridge  and  others.     See  1  st  vol.  Vt.  Rep.  p.  477. 

The  case  cited  from  Chipman's  Reports,  upon  a  jail  bond, 
where  an  offset  was  allowed,  where  the  claims  were  not  le* 
gaily  mutual,  was  overruled  in  this  county  last  winter.  The 
equitable  jurisdiction  of  this  CoUrt  has,  several  times,  been 
exercised  in  compelling  an  offset  of  demands,  liquidated 
by  the  judgement  of  courts  of  law  and  chancery,  where 
there  was  no  legal  mutuality,  but  where  the  equitable  own- 
ership required  such  offset.  See  the  case  of  ConnaUe  vs. 
Buckland,  3d  Aikens'  Rep.  221.  This  was  also  done  ia 
Addison  county,  three  years  since,  in  a  case  which  I  don't 
recollect  to  have  seen  reported. 

But  the  right  of  the  defendant  to  file  an  offset,  snd  of 
the  plaintiff  to  file  back  an  offset  of  any  demtands  he  may 
have  against  the  defendant,  as  regulated  by  the  statute  Of 
offsets,  where  the  jury  are  to  find  the  balance  in  arrear 
from  cither  party,  can  never  be  maintained  and  pursued  to 
any  practical  purpose  in  an  action  at  law,  unless  the  de- 
mands are  legally  mutual. 

A  doubt  might  be  raised,  whether  this  action  will  lie  at 
all,  upon  the  facts  now  before  us,  if  plead  in  a  different 
manner.     We  are  not  called  upon  to  give  any  opinion  up- 
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t)n  this  point.    But  it  is  obvious,  that,  where  an  estate  is  ^ET^'y  *• 
insolvent,  and  will  pay  but  a  few  cents  upon  the  dollar,  the       isw-  ' 
administrator  must  not  be  permitted  to  have  his  notes  sued  t^tvea^oit* 
in  the  nanie  of  some  third  petson,  and  thereby  avoid  the    La'Si 
offset  of  mutual  claims,  existing  between  the  parties  at  the 
time  of  the  decease  of  the  testator  or  intestate.     Possibly 
a  plea  in  bar,  in  such  a  case,  might  defeat  the  action  alto- 
gether.     The  actions  which  may  be  brought  under  the 
54th  section  of  the  probate  act,  caimot  embarrass  the  off- 
sets,  because  they  are  therein  fully  provided  for. 

The  averment  in  this  plea  in  offset,  that  the  note  belongs 
to  the  estate  of  said  Levi,  and  the  suit  carried  on  for  the 
benefit  of  said  estate,  cannot  affect  the  declaration,  as  it 
might  if  contained  in  a  plea  in  bar,  and  was  left  unanswer- 
ed. But,  if  it  were  plead  in  bar,  that  this  note  thus  belong* 
(sd  to  said  estate,  &c.  and  that  the  defendant  had  a  just  de- 
mand against  said  estate,  like  this  book  account  offset, 
which  he  had  a  right  to  plead  in  ^offset  if  the  writ  were 
brought  in  the  name  of  the  administrator  of  said  Rood, 
possibly  this  might  bar  the  action  at  law.  Possibly,  if  the 
apiount  were  large  enough  for  Chancery  jurisdiction,  the 
defendants  would  be  driven  to  Chancery  for  relief.  But 
in  some  way  such  offsets  must  be  had,  and  not  be  defeat- 
ed by  any  transfer  of  the  notes,  or  suits  in  the  names  of  oth- 
isr  persons,  instead  of  the  administrator.  Upon  the  whole/ 
the  judgement  of  the  County  Court  is  affirmed. 

Wm,  P.  Briggs^  counsel  for  the  defendants. 

Henry  Ltavenworthf  counsel  for  the  plaintiff. 

II        I  '    •        'T 


Robert  Beach  vs.  James  &   Nathaniel  Sutton.    ^ /JSJJ^*** 

A  d«€d  d«f«etiTely  executed  may  be  admitted  ei  evidence  to  show  col-         ' 
e«T  of  title  end  the  extent  of  the  partj'i  pouetsion,  who  entered  under  it 

A  pereoo,  who  haif  giTeo  a  deed,  trith  a  special  covenant  of  warranty  of  the 
land  io  qaeitionittay^  notwithstanding  snch  coronant,  hare  no  interest  in  tibe 
event  of  the  snit,  and  be  a  competent  witness. 

^ »  petton  enters  into  possession  of  land  under  a  pitch,  the  bonndaries  of 
which  ore  loeU  Amoum,  and  begins  in  the  centre  to  make  improvements,  his 
posiessioa  will  be  as  extensive  as  the  boundaries  of  the  pitch. 

Trespass  quare  tlausumjregit, — Pl^A,  Not.  Guilty. 

On  trial  of  this  cause,  the  plaintiff  showed   no  original 

37 


■  «   .*<     ' 


210  CASES  IN  THE  SUPREME  COURT 

CmrfmmtM,  proprietary  title  to  the  land  described  m  his  declaration, 
..  1833.  "- but  depended  upon  possession   alone; — and  to  make  out 
'  Beaeh     'hia  title  to  the  premises  in  question  by  possession,  he  offcr- 
V  •.i«i*o  **  -   ed  several  deeds,  as  stated  in  the  opinion  of  the  Court,  and 
ofi^r^d  Horace  Barber  as  a  witness  to  snow,  that  ne  anct 
Eli^a    Barber  surveyed    and  marked    out    a  piece  of 
land  containing  180  acres,  and  pitched  or  laid  their  said 
rights  upon  said  land.     To  the  admission  of  this  witness 
the  defendants  objected  upon  the  ground  of  interest,  con- 
tending that  the  said  Horace,  having  given  a  warrantee 
deed  of  the  said  rights  of  land  after  he  had   located  them, 
was  bound  by  his  covenant  to  support  his  title  to  the  land 
within  those  limits.     But  the  Court  overruled  the  objec- 
tion, and  admitted  the  witness,  who  testified  amongst  other 
things,  that  on  the  30th  day  oj  May   1794,  he  run  ont  the 
west  tine  of  said  pitchy  beginning  at  a  beach  tree  in  Hines- 
bUrgh  line,  and  ran  due  north,  and  marked  out  a  line;— 
and  also  that  the  fence  of  the  defendants  at  its  northern 
extremity  stands  about  six  rods  east  of  said  line.     He  also 
testified,  that  soon  after  his   survey,  in  May  1794,  a  small 
clearing  was  made  in  or  near  the  centre  of  the  pitch ;  and 
from  other  testimony  it  was  found,  that  that  improvement 
had  been  kept  up  and   extended  to  the  present  time,  and 
that  said  pitch  had  been  held  by  Barber  and  those  claim- 
ing under  him  to  the  present  day,  without  any  attempt  to 
contest  his  title  thereto ;  but  that  there  has  never  been  any 
actual   clearing  or  improvement  made  by  Barber  or  the 
plaintiff,  or  any  one  claiming  under  Barber,  as  far  West  as 
the  fence  erected  and  now  maintained  by  the  defendants 
On  cross-examination,  the   said  Barber  admitted,  that  he 
might  have  attended  the  proprietors'  meeting  on  the  30th 
May  1794;    and  that  he  had  certain  Jots  voted  to  him  in 
lieu  of  a  draft. 

The  defendants  introduced  the  proprietors  records,  by 
which  it  appeared  that  the  town,  on  the  30th  day  of  May 
1794,  had  been  laid  out  into  lots  of  30  acres  each.  Also, 
a 'deed  from  F.  Allen  to  James  Sutton  of  two  rights  of  land, 
dated  in  1819,  and  that  by  virtue  of  said  deed  he  took  pos- 
session of  Lots  No.  8,  and  18,  soon  afler  the  date  of  said 
deed,  and  gave  evidence  tending  to  show,  that  about  13 
'ears  ago  ho  run  a  line  for  the  East  line  of  said  lot  No.  18, 
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uid  put  up  a  fence,  which,  at  the  North  end,  was  about  six  ^ijJ^ISnh^' 
rods  West  of  the  North  end  of  hi?  fence  as  it  now  stands.        "»> 
It  was  proved  that  said  Sutton  intended  to  hold  to  the'Eaist.     bcmIi  - 
line  of  Lots  No.  8,  &.  18.  j.teN.SaUm. 

It  was  also  proved,  that  in  1324,  the  plaintiff  caused  a= '  ■  -  '■  >  '' 
line  to  be  run  for  the  West  line  of  his  land,  claiming  there- 
to for  the  West  line  of  said  Barber's  pitch  ;  and  erected  k 
fence  upon  said  line,  which  survey  is  as  follows :  »« Begin- 
ning about  7  rods  1°  N.  from  the  N.  E.  comer  of  Robejt 
Beach's  hill-lot^in  St.  George,  at  a  stake  standing  in  tll^ 
woods;  thence  W.  1»  S.  on  an  old  line,  156  1-2  rods  to  a 
stake  and  stones  in  the  hollow  N-  of  the  said  rail  fence }~ 
thence  S.  30'  E.,214  rods  to  St. George  line ;  theoce  E.  J* 
N.,  156  1-2  rods,  about  six  rods  East  of  an  old  line ;  thence 
N.'so"  W.,  214  rods  to  the  place  of  beginning,  contain- 
ing 180  acres.**  ' .    . 

It  was  also  proved,  that  this  line  at  its  nothern  exttemitf, 
was  about  36  rods  W.  of  the  line  said  to  be  run  by  Barber 
in  1794  J  and  that  the  plaintiff,  at  the  Ume  of  rumilog  said 
line,  removed  the  fence  which  the  defendant  had  etecUd;, 
and  also  brought^is  action  against  said  Sutton;  declaring 
for  the  land  in  said  survey ;  but  on  some  reference  to  Hbr- 
ace  Barber,  who  was  called  by  the  parties  for  that  puiipdsei 
Beach  relinquished  his  claim  to  have  his  West  «ne  tm  in 
that  manner,  and  John  Beach  executed  a  quit  clatm  ae«l 
to  Sutton  of  Lots  No.  8  &- 18.  >,k-«:k*J 

It  was  also  proved  that,  prior  to  the  running  of  thw  tiftrf 
in  1824.  the  plaintiff  had  never  designated  any  Hne^oJ 
bounda;y  upon  the  earth  for  the  West  line  of  «»«1«;^.  t.^«j 
that  he  did  claim  to  be  the  owner  of  the  Barber  pUph;  J«d 
that  his  West  line  should  be  bounded  upon  the  West  line 
.  of  said  pitch,  wherever  it  should  be  found  to  bj. 

Evidence  was  also  given  tendmg  to  shew,  t^^t  m  1^», 
the  defendants  were  shown  a  stake  and  stones  atthe  North- 
em  extremity  of  the  fence  as  it  now  stands,  for  the  N^. 
comer  of  lot  No.  18,  and  that  an  ««<^7»  ^°«  P'^*J^^ 
from  said  stake  and  stones  about  1 00  rods  South ;  and  that. 
fiXg  this  line,  the  defendants  in  1825  remove^  their, 
fence  from  its  former  position,  and  placed  it  upon  the  line 

where  it  now  stands.  ....       u.  j  c 

The  counsel  for  the  defendants  contended,  they  had  u 


ftl2  CASES  IN  THE  SUPREME  COURT 

^"SSSIjr"'  "8*^*  *^  **^^^  ^^  ^^^  ^^^*  '*"^  of  Lots  No.  8  &  18;  that  even 

^Q^        if  the  Barber  pitch  was  run  originally  West  of  the  line  of 

Beach       ^  ^  l®>  the  Same  had  been  abandoned;  that  unless  such  a 

^.  k  N!*Sntton.  Possession  accompanied  the  land,in|regard  to  the  lines  there- 
of, as  would  have  subjected  the  plaintiff  to  an  action  of  eject- 
ment, he  could  gain  nothing  by  his  pitch  beyond  his  actu^ 
al  improvement;  and  that  inasmuch  as  the  plaintiff  had 
designated  no  line  or  boundary  upon  the  earth  for  the 
West  line  of  the  Barber  pitch,  except  that  which  was  run 
in  1824,  and  subsequently  abandoqed,  he  could  not  hold  by 
the  Statute  of  Limitations,  nor  could  he  be  considered  as 
having  possession  to  lines  West  of  his  actual  improve- 
ments. 

The  plaintiff  also  gave  in  evidence  a  paper  signed  by 
sundry  proprietors  of  St,  George,  agreeing  to  quiet  certain 
proprietors  in  their  pitches,  which  may  be  referred  to. 

The  Court  charged  the  jury  that  if  H.  Barber,  claiming 
ps  early  as  1794,  to  be  a  proprietor,  did^atthat  time  make 
a  pitch ;  did  go  into  possession  of  the  same ;  and  if  he, 
and  those  claiming  under  him,  have  continued  in  posses- 
sion of  the  same,  or  WJy  part  thereof,  claiming  title  under 
that  pitch,  undisturbed  by  the  proprietors,  and  without  a- 
ny  attempt  to  contest  their  title  to  the  same  till  the  pres- 
ent time, — the  ^ury  are  warranted  in  presuming  that  the 
proprietors  assented  to  the  proceeding ;— and  he  is  to  be 
considered  as  having  acquired  a  legal  and  valid  title  to  the 
land  pitched.  That,  therefore,Pif  the  evidence;[was  to  be 
believed,  the  plaintiff  had  shown  a  good  title  to  some  land 
there  as  the  Barber  pilch.  That  in  ascertaining  the  extent 
of  that  land,  they  would,  in  the  first  place,  have  regard  to 
actual  possession.  That  if  the  plaintiff  had  possessed  in 
fact,  to  the  line  claimed  by  him,  for  the  period  of  15  years, 
at  any  one  time,  without  disturbance,  he  had  acquired  a 
right  to  hold  to  that  line. 

But  the  defendant,'  on  the  other  hand,  would  have  a  right 
to.bold  so  far  East  as  he  had,  at  any  period,  held  and  occu, 
pied,  for  that  period  and  in  that  manner;  and  that  if  they 
found  that  the  line  bad  thus  been  settled  by  such  actual 
possession,  they  would  consider  themselves  bound  by  it 
without  reference  to  the  original  line  of  the  pitch.  But  if 
they  found  that  the  line  had  not  been  thus  settled  by  actu. 
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al  occupancy,  on  either  side,  they  would  then  ascertain  the  ^''J^^^' 

original  line  of  the  pitch.    That  the  plaintiff  was  entitled, i8M^ 

upon  the  principle  above  stated,  to  hold  to  the  original  Beach 
boundaries  of  the  tract ;  that  for  this  purpose,  it  was  not  ne- ,  ^  N^'s^tton. 
cessary  that  his  survey  should  be  recorded,  if  the  lines  were 
actually  run  ;  but  as  his  survey  had  not  been  recorded,  in 
order  to  enable  the  plaintiff  to  hold  to  any  definite  limits  it 
was  necessary  that  those  limits  should  have  been  designa- 
ted by  some  actual  visible  monuments,  claimed  originally 
as  the'boundaries  of  the  tract;  that  if  this  was  not  done, 
the  plaintiff,  could  hold  no  further  than  he  had  acqircd  a 
title  by  actual  occupancy. 

The  Court  further  instructed  the  jury,  that  the  allotment 
shown  by  the  defendant,  would  not,  under  such  circumstan- 
ces, affect  the  plaintiff's  right  to  hold  to  the  original  boun- 
daries of  the  tract,  (if  such  were  designated  as  before  men- 
tioned) inasmuch  as  no  attempt  appeared  to  have  been 
made  to  disturb  the  plaintiff,  by  force  of  that  allotment, 
until  the  year  1819. 

The  jury  returned  a  verdict  for  the  plaintiff!  To  the 
several  decisions  and  charge  of  the  Court  above  stated  the 
defendants  excepted  ;  and  the  case  is  ordered  to  the  Su~ 
preme  Court  for  revision. 

The  opinion  of  the  Court  was  delivered  by 
Batlies,  J. — The  plaintiff,  to  make  out  colour  of  titled 
and  to  show  the  extent  of  hifi  possession,  gave  the  follow- 
ing deeds  in  evidence,  viz :  One  from  James  Savage  to  E/t- 
sha  and  Horace  £ar6er,  dated  May  29th,  1794,  of  six  rights 
of  land  in  St.  George — one  from  Horace  Barber  to  John 
Beachi  containing  a  special  covenant  of  warranty,  and  pur- 
porting to  convey  one  half  of  said  six  rights  of  land,  dated 
10th  October,  1794,  and  one  from  John  Beach  to  the  plain- 
tiff^ dated  in  1816,  of  a  piece  of  land  bounded  north  and 
east  by  Elihu  AllerCa  land,  south  by  Reuben  Placets  land, 
and  to  extend  west  far  enough  for  ninety  acres.  The  afore- 
said deeds  were  objected  to  by  the  defendants,  and  admit- 
ted by  the  Court. 

We  consider,  that  the  deeds  were  admissible  evidence 
for  the  purpose  for  which  they  were  offered :  they  were  not 
offered  to  make  out  a  paper  title  ;  but  merely  to  show  col- 
pur  of  title,  and  the  extent  of  the  plaintifi^'s  possession. 
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^  j^JTiSIJ"*      ^^^  plaintiff  offered  Horace  Barber  as  a  witness  to  prove 
3833.        the  location  of  his  pitch  of  180  acres,  and  the  west  line 
Beach       thereof;  and  his  taking  possession,  and  making  a  clearing 
J.  &N.'*Satton.  ^^^^  ^^®  Centre  of  said  pitch.     The  defendants  objected  to 
his  evidence,  on  the  ground  that  he  had  given  a  deed  of 
the  land  in  question  to  John  Beach,  containing  the  follow- 
ing covenant,  viz :  "  Hereby  engaging  to  warrant,  and  for- 
ever defend  the  above  granted  and  bargained  premises  to 
him  the  said  John  Beach,  his  heirs  and  assigns,  from  all  per- 
sons claiming  by,  from,  or  under  me,  or  the  original  grantee,^ 
which  made  the  said  Barber  interested  in  the  event  of  this 
suit.     But  we  do  not  perceive  how  this  special  covenant 
made  Hoi-ace  Barber  interested :  it  is  not  pretended  that 
the  defendants,  or  either  of  them,  held  under  him  or  big 
original  grantee ;  so  if  the  defendants  had  made  out  their 
defence,  it  would  have  been  no  breach  of  this  covenant* 
In  the  admission  of  H.  Barber  as  a  witness,  the  County 
Court  are  supported  by  Twambly  vs.  Henley,  4  Mass.  441  ; 
and  Busby  vs.  Greenslate,  I  Strange,  445. 

Upon  the  evidence  in  the  case,  the  County  Court  sub^ 
milted  it  to  the  jury  to  find  whether  Horace  Barber  did,  on 
the  30th  May,  1744,  run  the  west  line  of  said  pitch,  and 
soon  after  make  a  small  clearing  nearly  in  the  middle  there- 
of; and  from  that  time  for  more  than  15  years  next  after, 
(claiming  in  their  own  right)  he,  and  others  under  him, 
held  an  open,  continued,  and  exclusive  possession  of  said 
pitch ;  and  whether  said  west  line  was  plainly  marked  on 
the  ground,  and  was  known  and  acquiesced  in  by  all  per- 
sons interested,  as,  and  for  the  west  line  of  said  pitch,  da- 
ring said  15  years. 

If  the  jury  found  these  facts,  they  would  also  find  that 
said  Barber,  and  those  under  him,  acquired  a  title  by  po»- 
session  to  said  pitch  up  to  the  west  line  thereof.  These 
were  the  roost  important  facts  in  the  case,  which  were  prop- 
erly submitted  to  the  jury  for  them  to  find  j  and  they  being 
found,  the  plaintiff  establishes  his  title  to  said  pitch,  and 
to  the  west  line  thereof,  by  possession ;  and  the  defendants, 
by  erecting  their  fence  east  of  said  west  line,  became  Uos- 
passers  upon  the  plaintiff's  fireehold. 

Judgement  of  the  County  Court  is  aifirmed. 
Briggs  fy  Sauyer,  Attorneys  for  plaintiff. 
C.  Adams,  Attorney  for  defendanU. 
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Jabbz  Rogers  ts.  Iba  Stewart,  Sabhtel  S.  Phelps,  Jo-    ^^^J^; 
SEPH   Hough  and  John  Morrison;    also  against  one        ^8^- 
Stephens,  since  deceased.  Ri^f^tn 

09. 

ThAt  an  «etion  on  tha  ease  lies  ageintt  all  jointly,  who  ere  eoneerned  in  con-  °^*^*''  * 
tiauiog  a  oaisaDce,  whether  they  be  leicees,  or  sub-leisecf,  or  assignees  of  the 
Icsflor. 

That  it  is  BO  objection  to  the  plaintifT's  reeorering  for  a  naisanee,  that  there 
urn  other  noiaaaees,  which  ohstroct  the  same  way  of  the  plaiotiff;  espeeialiy 
whan  tha  iostructions  to  the  jury  exclude  all  damages,  except  those  resulting 
frOBB  the  Joint  act  of  the  defendants. 

That  the  neglect  of  the  plaintifT,  for  seren  or  eight  years  merely,  to  cause  a 
haaao  to  ba  removed  from  his  own  land,  which  was  wroogfhlly  erected  tharei 
aad  which  obstructs  the  plaintiff 's  way,  is  not  an  abandonment  of  the  way. — 
Had  the  plaintiifi  himself,  erected  such  house,  it  might  have  been  proper  cr- 
idwiea  of  snch  ahandaameat 

That  the  'plaintiff  is  entitled  to  hi«  entire  damage  for  the  entire  ebstruction 
of  Ua  way  by  tha  dafeadanta,  notwithstanding  there  are  other  obstructions  to 
the  same  way,  erected  by  other  persons  ;  and  ho  is  not  to  be  Tirtunlly  driven 
fo  an  apportionment  of  hit  damsges  upon  the  different  encroachments  upon  the 
aattia  way. 

nat  a  reeorery  and  collection  will  be  a  bar  to  any  other  recovery  for  cott- 
tha  same  nuiaaaea  for  the  same  period. 


This  was  an  action  on  the  case  for  the  obstruction  of  a 
private  way  of  the  plaintiflf.  There  was  a  jury  trial  in  the 
County  Court,  and  a  verdict  for  the  plaintiflf.  Several  ex- 
ceptions were  taken  to  the  instructions  given  to  the  jury. 
These,  including  some  points  not  urged  before  this  Court, 
appear  in  a  long  bill  of  exceptions,  allowed  by  the  Judges 
of  the  County  Court.  The  material  facts  in  which,  and 
the  argumentsof  counsel,  sufficiently  appear  in  the  follow- 
ing opinion  of  the  Court,  delivered  by 

Hutchinson,  Ch.  J.— It  appears  by  the  Bill  of  Excep- 
tions in  this  case,  that  the  plaintiff  owned  a  piece  of  landt 
lying  north-westward iy  of  the  common,  in  Middlebury,  and 
had  used  and  occupied,  for  thirty  or  forty  years,  a  foot-way 
and  cart-way  from  this  land,  in  a  south-eastward  direction, 
across  a  small  piece  of  land,  long  owned  by  Gamaliel  Pain- 
ter and  his  heirs,  and  coming  out  into  the  highway,  or 
common,  near  where  the  church  now  stands.  The  erection 
of  a  fence  on  the  line  of  the  highway,  with  gates  for  foot- 
passengers  only,  said  fence  extending  across  this  pri- 
vate way  of  the  plaintiff,  was  the  obstruction  complained 
of  in  the  declaration,  [n  this,  the  plaintiff  complains  of 
the  obstruction  of  this  way  as  a  cart-way — not  as  a  foot- 
way. 
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/sSSSi?        T*^®  defendants'  counsel  urge,  that  this  action' cannot  ba; 
1833.   ^maintained  againt  these  defendants  jointly.     This  point 


fiofen       inust  be  decided  upon  the  following  facts  :  Stephens,  who 
stfwteui.  ^^  made  defendant,  but  has  since  deceased,  erected  this 
fence  as  a  door-yard  fence  to  a  house  near  by.     This  was 
in  1825  or  1826.     Afterwards  Stephens  leased  these  prem- 
ises, together  with  a  factory  owned  by  him,  to  the  defend- 
ant, Hough,  for  five  years ;    and  afterwards  assigned  thiff 
lease  to  the  defendants,  Stewart  and  Phelps.     And  said 
Hough  underlet  the  house,   to  accommodate  which  this 
fence  was  erected,  to  the  defendant  Morrison.     So  thai, 
during  the  period  of  the  Continuance  of  this  nuisance,  now 
complained  of,  Morrison  was  paying  rent  to  Hough,  and 
Hough  was  paying  rent  ta Stewart  and  Phelps.    Upon  these 
fdcts,  the  County  Court  charged  the  jury,  that  the  defend- 
ants were  jointly  liable,  if  any  were  liable.     We  consider 
the  charge  upon  this  point  correct,  so  far  as  the  nuisance 
was  continued  by  the  ordinary  occupation  of  the  premises ; 
and  the  instructions  of  the  Court  excluded  any  damages  for 
any  thing  proved,  but  the  ordinary  occupation  of  the  prem- 
ises, and  that  in  reference  to  the  plaintiflf's  cart-way.    Up- 
on this  point,  the  plaintiff's  counsel  cited  3  Staik.  Ev. 
991,  and  10  Mass.  Rep.  74,  Staple  vs.  Spring  et  al. 

What  is  already  said,  disposes  also  of  the  testimony  a- 
bout  some  wood,  placed  so  as  to  obstruct  the  use  of  the 
way  as  a  foot-way,  by  Morrison  alone.  This,  not  ob?truct- 
ing  the  cart-way,  is  not  within  the  declaration ;  and  not 
being  a  part  of  the  ordinary  occupation,  cannot  be  charged 
upon  the  other  defendants.  Upon  this,  also,  the  instruc- 
tions were  correct,  being  in  favor  of  the  defendants. 

The  defendants'  counsel  contended  in  argument,  that 
the  plaintiff  had  abandoned  this  way,  before  the  injury 
complained  of;  and  this  destroyed  his  right  of  recovery,  if 
such  right  would  otherwise  exist.  This  argument  is  urged 
upon  the  following  facts  : 

When  Stephens  erected  said  fence,  he  moved  a  house 
on  to  the  premises,  and  extended  it  about  nine  links  to  the 
north-east  over  his  line,  and  into  this  way  of  the  plaintiff; 
leaving  only  ten  links  for  a  passage,  which  is  not  sufficient 
for  a  carriage-way.  Since  which  time  it  could  not  be,  and 
has  not  been  used  for  a  cart- way ;  though  there  was  proof 
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©r  the  plaintiff's  drawiqg  stone  in  the  rear  of  the  buildings,     ^J^^' 
which  it  would  have  been  more  convenient  for  him  to  have       *S33., 


I 

i 


drawn  through  this  cart^way,  had  it  been  open.  Rogers 

The  defendants'  counsel  agreed,  that  this  cart- way,  or  jstewart'et  id. 
right  of  way,  was  for  the  use  and  benefit  of  Rogers'  prop- 
erty, in  the  rear  of  the  Stephens'  buildings,  and  the  plain- 
tiff suffering  the  obstruction  to  remain  on  his  own  land, 
must  be  considered  an  abandonment  of  the  way.     And 
further,  that,  while  the  house  stands  on  the  plaintiff's  own 
land,  and  wholly  obstructs  the  way,  the  plaintiff  can  suffer 
no  damage  from  any  other  obstruction.     While  the  plain- 
tiff's counsel  contend,  in  the  first  place,  that,  the  whole  of 
the  different  obstructions  being  put  there  at  once  by  the 
same  individual,  neither  he,  uor  any  person  claiming  from 
faim,  ean  justify  one  part  of  them  on  the  ground  that  anoth- 
er part  would  alone  have  produced  the  same  effect.    It  is 
sufficient,  that  the  part  complained  of,  produces  the  effect. 
In  the  second  place,  the  pla'mtiff's  counsel  contend,  that 
finding  both  the  house  and  fence  in  his  way,  it  became  his 
business  to  cause  both  to  be  removed.     When  he  gets  the 
fence  removed,  he  may,  if  he  pleases,  remove  the  house  by 
his  own  act,  and  open  the  way  at  once.    The  Court  con- 
sider, that,  if  the  plaintiff  himself,  had  placed  this  house 
where  it  was  placed  by  Stephens,  extending  on  the  plain- 
tiff's land,  so  as  wholly  to  obstruct  this  way,  as  a  cart-way, 
the  evidence  of  this  would  have  been  pertinent  in  proving 
an  abandonment ;  but  the  plaintiff's  neglecting  to  bring 
an  appropriate  action  for  the  placing  and  continuing  the 
house  there,  is  no  evidence  of  such  abandonment,  until  a 
longer  period  has  elapsed,  than  the  one  now  proved  ;  es- 
pecially as  the  front  fence,  of  which  he  now  complains, 
was  an  entire  obstruction  of  the  same  way.     Any  right  the 
plaintiff  may  have,  to  bring  trespass  or  ejectment  for  the 
placing  and  continuing  the  house  partly  upon  his  land; 
does  not  interfere  with  his  right  to  maintain  this  action  for 
the  obstruction  of  the  way. 

The  question  of  damages  remains  to  be  considered.  The 
instructions  to  the  jury  upon  this  point  were  as  follows : 
*^  The  rule  of  damages  is,  what  the  plaintiff  has  lost  by  the 
interruption  of  the  way  during  the  period  of  the  obstruction 
by  the  defendants,   say  from  two  to  three  years  j  not  for 
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/mm'     ^■^^sp^s  on  ^he  plaintiff's  own  land  by  the  house,  for  which 

^Q^       he  had  other  remedies,  but  for  the  loss  of  the  way  as  a  team 

Rosen      ^^^  carriage-way."     The  defendant's  counsel   contend, 

8t«wi^ctai.  ^^^^  ^^^  i^^J  should  have  been  restricted  to  such  damages 

as  the  plaintiff  had  sustained  for  the  want  of  the  way  from 

the  road  or  common  by  the  church  to  the  Stephens  house, 

which  stood  partly  on  the  ptaintifTs  land.     And  that  he 

was  entitled  to  no  damage  for  that,  because  it  was  of  na 

use  for  him  to  get  there  with  his  team,  white  be  could  g^ 

no  further. 

We  consider  that  the  pTaintiff  must  be  entitled  to  his 
reasonable  damages  for  the  loss  of  his  way  ;  and  the  de- 
fendant's objections  to  the  full  recovery  in  this  action  seem 
to  suppose,  that  the  plaintiff  has  his  an>ple  remedy,  in  an 
action  for  the  placing  and  continuing  the  bouse  on  tns 
land,  for  the  injury  he  sustained  by  the  loss  of  way.  This 
is  at  best  but  doubtful.  Whether  it  be  so  or  not,  the  plain- 
tiff may  as  well  recover  his  whole  damage  in  this  suit,  as  if 
the  other  obstructions  were  named  in  the  declaration :  es- 
pecially as  this  recovery  will  be  a  bar  to  any  other  action 
for  obstructing  the  same  way  during  the  same  period. 

The  judgement  of  the  County  Court  is  affirmed. 

PhelpSf  Bdl  and  Starr^  for  the  defendants. 
Bates  4*  Chipmanj  for  the  plaintiff. 


1S33.' 


AoMtov»         John  B.  Lovell  vs.  Wm.  H.  Field  and  Ida  Field. 

Jimiutry. 

_^  That  defendaiils,  being  idmiDistrators,  eannot  object  to  the  report  of  endi- 
ton,  on  aceonot  of  the  interett  arising  from  their  being  creditor!  to  the  eitate; 
the  allowance  of  the  claim  being  against  this  interest. 

That  administrators  are  liable,  as  indiridnals,  for  the  debts  thej  contract, 
while  administrators,  though  the  contract  be  for  the  benefit  of  the  estate. 

That  the  exceptions  to  the  decisiens  of  the  Conntj  Conrt  bring  vp  to  tha 
Supreme  Court  no  questions  of  fact,  hot  only  the  questions  of  law  arising  up- 
on facts  found  or  agreed  to. 

This  was  an  action  on  book  account,  which  was  submit- 
ted to  auditors  by  the  County  Court,  who  made  a  special 
report  of  jfkcts,  and  returned  a  balance  in  favor  of  the 
plaintiff.  By  this  report,  it  appears,  that  there  was  no  ob- 
jection to  the  items  of  the  plaintiff;  but  objections  were 
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made  lo  the  plainttfTs  recovering  at  all,  for  reasond  pre-    ^J5S«^/ 
sented  in  the  exceptions  to  the  report,  and  again  in  excep*       ^^"- 
tions  to  the  decision  of  the  County  Court.    The  facts  of     howu 
the  case  need  not  be  recited  here,  they  are  so  fully^stated   FieirttaU 
in  the  ar^ments  of  the  counsel,  and  the  opinion  of  the 
Court.     One  fact,  of  a  special  contract  about  pay-day,  is 
incorrectly  assumed  by  counsel,  but  corrected  in  the  opin- 
ion of  the  Court.    The  County  Court  accepted  the  report, 
and  rendered  judgement  for  the  plaintiff  on  the  same. 

Argument  for  the  defendants. — ^Three  questions  are  taken 
by  the  defendants  in  this  case  : 

Firstf  Whether  an  administrator,  making  a  debt  for  the 
benefit  of  his  intestate's  estate,  with  notice  to  the  creditor 
of  the  purpose  for  which  it  was  contracted,  binds  himself 
in  bis  individual  capacity. 

Second^  Whether  creditors  of  an  intestate's  estate,  hav- 
ing bad  their  claims  allowed  by  Commissioners,  but  not 
having  received  payment,  are  competent  triers  of  any  ques- 
tion as  to  such  estate,  which,  in  its  effect,  is  to  lessen  or  in* 
crease  their  dividend. 

Tkirdf  Whether,  when  a  creditor  agrees  with  an  admin* 
istrator  to  wait  for  his  pay  until  an  estate  is  settled,  (and 
the  estate  is  net  settled,)  his  debt  is  due  until  that  fact 
takes  place. 

Upon  the  first  point,  it  is  evident  that  the  credit  is  given 
to  the  intestate's  estate,  as  such^  and  not  to  the  administra- 
tor, in  his  personal  capacity. 

As  to  the  second  point,  the  creditors  are  directly  in  inte-* 
rest  in  the  result  of  the  question.  What  they  allow  or  dis- 
allow operates  directly,  where  the  estate  is  insolvent,  (as 
in  the  present  case,)  to  increase  or  reduce  their  dividend. 

And,  upon  the  third  question,  as  the  contingency  is  made 
by  agreement  of  the  parties  themselves,  and  is,  in  itself,  a 
condition  precedent,  it  must  occur  before  the  right  to  sue 
can  accrue  at  all.  If  an  administrator  does  not  seasonably 
settle  his  administration  account,  the  party  suffering  from 
the  delay  can  call  upon  the  Probate  Court,  and  obtain  the 
liberty  of  commencing  an  action  upon  the  Probate  Bond. 

Argument  for  the  plaintiff, — ^The  plaintiff  in  this  case  con* 
tends,  that,  although  the  goods  may  have  been  delivered  to 
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jffSliry/  *'*^  administrator  for  the  benefit  of  the  estate,  yet  tlie  e»- 
):i838.  tate  cannot  be  made  chargeable,  but  the  administrators 
Lortfii*  must  be  made  liable  in  their  private  capacues.  2d,  The 
FiMettiir  interest  of  the  auditors  could  not  be  affected,  whether  the 
estate  should  prove  solvent  or  insolvent,  (vrhich  has  not 
yet  been  settled.)  If  solvent,  they  would  reckon  the  whole 
amount  of  their  claim,  and,  if  insolvent,  the  interest  must 
operate  in  favor  of  the  defendants ;  as  it  would  be  an  ob- 
ject with  them  to  reduce  the  plaintiff's  claim,  to  as  small 
an  amount  as  possible ;  and  by  so  doing,  increase  their 
dividends.  3d,  It  will  be  seen  by  the  auditor's  report,  that 
the  plaintiff's  account  was  admitted  by  the  defendants ; 
tfut  the  defendants  contended,  there  was  a  special  contract, 
ih  relation  to  the  manner  and  time  of  payment.  One  of 
the  defendants^  Wm.  H.  Field,  testified  directly  opposite 
on  this  point ;  yet  the  auditors,  on  weighing  the  testimony 
and  circumstances,  were  induced  to  believe,  there  could 
have  been  no  such  contract  made,  or  sworn  to  by  defend- 
ant. Had  the  testimony  of  Field  been  taken  as  a  bar  to 
this  suit,  it  would  be  impossible  for  the  plaintiff  ever  to  re-- 
cover the  amount  of  his  claim.  He  swore,  as  will  be  seen 
by  the  report,  that  the  goods  in  question  were  not  to  be 
paid  for  until  the  estate  of  James  P.  Field  was  settled.  It 
was  admitted  the  estate  had  not  yet  been  settled,  although 
the  time  given  by  the  Probate  Court  had  elapsed  long  be- 
fore the  commencement  of  this  suit.  The  defendants  be- 
ing administrators  of  said  estate,  might  prevent  the  plain- 
tiff from  recovering  his  demand  for  years,  by  delaying  to 
close  the  estate.  We  also  contend  that  Field  was  not  a 
competent  witness  to  prove  a  special  contract,  and  do  a- 
way  the  book,  as  the  account  was  prima  fade  due,  ai)d  must 
be  done  away  by  testimony  other  than  the  parties. 

Hutchinson,  Ch.  J. — The  supposed  interest  of  the  au- 
ditors in  this  case  bears  the  wrong  way  to  support  the  ob- 
jection. The  auditors  were  creditors  of  the  estate,  and 
they  have  allowed  the  whole  of  the  plaintiff's  account  a- 
gainst  the  defendants.  If  this  created  any  interest,  it  would 
be  an  interest  to  disallow  the  claim  in  whole  or  in  part, 
thereby  to  leave  a  larger  fund  for  the  payment  of  their  own 
debts.      The  defendants  might  be  benefited,   but  never 
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could  be  injured  by  this  interest.    The  objection,  coming     ^^^^^; 
from  them,  cannot  prevail.     Had  the  plaintiff's  claim  been       ^*»3- 
disallowed  in  whole,  or  in  part,  and  he  had  taken  the  ex-      lotcU 
ceptioDy  it  would  have  deserved  a  different  consideration.    pi^i^'j^tAi. 
But  nothing  appears  in  the  report,  but  that  there  is  an  am- 
ple fund  to  pay  all  the  debts  in  any  event ;   though  the 
counsel  suggest  an  insolvency  of  the  estate.     This,  to  have 
any  effect,  should  appear  as  a  fact  found. 

The  defendants  further  object,  that  they  purchased  these 
articles  of  the  plaintiff's  account  as  administrators,  and  for 
the  benefit  of  the  estate ;  and,  therefore,  are  not  liable  as 
individuals,  but  only  as  administrators ;  and  let  execution 
come  only  against  the  estate  of  the  deceased.  No  author- 
ities are  produced  to  show,  that  any  other  action  than  this 
would  lie  at  all.  Probably  none  can  be  found.  The  ad- 
ministrators may  make  contracts  in  their  favor  by  sales  of 
the  property,  or  renting  the  real  estate ;  and  upon  these 
they  may  maintain  actions  in  their  own  names,  without  ad- 
ding administrators }  or  they  may  declare  as  administrators, 
and  recover  in  either  of  these  ways  :  and  the  addition  in  the 
last  case  shows  their  accountability  to  the  estate  for  the 
avails  of  the  suit.  But  the  administrators  cannot  promise 
to  bind  the  estate  in  the  way  now  contended  for.  The 
promise  is  their  own,  and  they  are  personally  liable.  They 
may  make  it  on  the  credit  of  the  estate  in  their  hands ;  but 
whether  they  have  a  right  to  pay  out  of  the  same,  depends 
upon  its  being  so  beneficial  to  the  estate  as  to  receive  the 
sanction  of  the  Probate  Court. 

The  third,  and  last  objection,  rests  on  the  point  of  an  a- 
greenient  of  plaintiff  to  wait  for  his  pay,  till  the  estate 
should  be  settled.  There  is  no  doubt  that  an  agreement 
for  a  future  pay-day  may  be  so  made,  that  no  action  can  be 
maintained  for  the  demand,«till  such  pay-day  has  arrived. 
But  the  plaintiff  contends,  that  this  agreement  is  void  by 
its  describing  a  pay  day  that  never  can  arrive ;  for,  if  this 
claim  was  to  be  paid  out  of  the  estate,  the  payment  of  it 
must  precede  a  final  settlement ;  and  further,  that  the  de- 
fendants might  never  settle,  and  thus  keep  off  the  time  of 
payment.  Probably  a  rational  construction  of  such  an  a- 
greement  would  avoid  these  difficulties.  The  construction 
should  be,  when  the  estate  is  so  far  settled  as  to  render  it 
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proper  that  the  administrators  should  be  paying  the  debts, 
or  have  obtained  an  order  of  the  Probate  Court  for  sach 
payment.  If  the  administrators  neglect  their  duty  and 
seek  occasion  for  delay  of  payment,  the  construction  shoald 
be,  that  there  be  a  reasonable  time  for  the  estate  to  be  so 
settled,  as  that  the  debts  can  be  paid  with  safety  and  pro- 
priety. 

But  a  further  answer  to  this  objection  is  very  conclu* 
sive.  The  auditors  have  not  reported  any  such  agreement 
to  wait  for  the  pay.  They  report  that  one  of  the  defend* 
ants  testified  to  such  an  agreement,  but  they  also  report, 
that  the  plaintiff  as  absolutely  testified,  that  there  was  no 
such  agreement.  This  was  a  matter  of  proof  before  the 
auditors,  and  their  report  shows,  that  they  did  not  find  the 
fact  proved.  It  would  have  been  more  correct  for  them  to 
have  said  nothing  about  the  testimony,  or  who  testified  a- 
bout  the  fact,  unless  to  present  an  objection  to  testimony, 
which  does  not  appear  in  this  case ;  but  merely  have  stated 
that  the  defendants  contended  for  such  an  agreement,  but 
the  same  was  not  proved. 

It  is  now  urged,  that  the  defendants  were  not  compe* 
tent  witnesses  to  prove  such  an  agreement.  There  ap- 
pears to  have  been  no  objection  of  this  kind  raised  before 
the  auditors,  and  it  is  too  late  to  raise  it^m  objection  to 
their  report.  But,  if  the  objection  had  been  raised  in  sea- 
son, it  must  have  been  overruled,  according  to  the  doc- 
trine of  the  case  of  Truesdell  vs.  Stevens,  in  Aikens'  Rep. 
The  defendant  was  admissible  to  show  the  debt  not  due 
when  the  action  was  commenced.  But  the  plaintiflf's  tes- 
timony exactly  contradicting  that  of  the  defendant  who 
testified,  the  whole  was  neutralized. 

The  judgement  of  the  County  Court  is  aflirmed. 

Philip  C.  Tucker^  for  the  d^endants. 

JFoodbridge  fy  Son,  for  the  plaintiff. 
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Jabez  Roobbs  vs.  E.  W.  Judd  et  al.  iSSSH'' 


1883. 


A.  aeqaires  bo  property  io  wood  and  timber  by  their  floating  in  tbo  water  - 
over  bit  land.    Bat  A.  hat  an  exchtoitt  right  to  seize  wood,  and  timber,  float- 
isf  aad  mOTin*  in  an  Eddy,  orer  hit  land  ;  and  to  eonrert  inch  wood,  and 
timber  to  his  own  use ;  nnlets  the  owner  in  a  reasonable  time  claims  the  tame. 

If  B.  who  is  not  the  owner,  seize  wood  and  timber,  floating  in  an  eddy, 
orer  the  land  of  A*,  this  is  more  than  a  trespass  upon  the  freehold  ;  it  is  a  Tt* 
oUtioB  of  A's  tx^luau*  right  to  teize  the  wood  and  timber  himtelf ;  and  in  an 
action  of  tretpast  for  Ihit  injury,  the  plaintiff  thonid  recorer  the  valut  of  bit 
chaooe  to  teize,  and  enjoy  the  wood  and  timber,  which  chanct  he  had  loit  by 
the  foizore  made  by  B. 

This  was  an  action  of  trespass  quarv  cluusum  f regit. 

Plea  1st.  General  Issue,  2dly,  As  to  the  digging  and 
quarrying,  a  licence.     Action  tried  December  Term,  1832* 

On  the  trial  of  the  issue  the  plaintiff  gave  in  evidence  a 
deed  from  Gamaliel  Painter  to  himself,  dated  September 
19,  1791,  of  about  S  acres,  including  a  part  of  the  Eddy  so 
called  in  Otter  Creek,  immediately  below  the  falls  in  Mid- 
dlebury,  and  also  the  land  where  a  certain  Still  House  and 
Potash,  aflerwards  erected  by  the  plaintiff  stood.  He  also 
gave  evidence  tending  to  show,  that  for  many  years  afler 
the  execution  of  said  deed,  the  plaintiff  was  in  the  yearly 
practice  of  taking  from  the  Eddy  large  quantities  of  flood- 
wood  which  floated  down  the  Creek  and  remained  floating 
in  the  Eddy,  which  was  used  by  the  plaintiff  in  his  said 
Still  House  and  Potash,  as  well  as  fur  fire-wood  at  his 
Dwelling  House,  and  other  purposes ;  and  also  saw-logs 
which  had  floated  from  the  owners,  many  of  which  were 
never  reclaimed.  He  also  proved  that  the  defendants 
ludd  &  Harris,  had  on  various  occasions  during  the  peri- 
od stated  in  the  declaration,  taken  out  of  the  said  Eddy 
considerable  quantities  of  wood  and  logs  which  were  found 
floating  there  and  appropriated  them  to  their  own  use. 

The  defendants  thereupon  gave  in  evidence  a  mortgage 
deed  executed  by  the  plaintiff  to  Tooker  and  Mead 
dated  in  August  1811,  of  ^^  the  land  on  which  said  StUl 
House  and  Potash  siood^  and  three  rods  round  in  every  direc- 
tionf  together  with  the  privileges  and  appertenances  thereto 
belonging.  And  also  a  record  of  a  foreclosure  of  said 
Mortgage  by  action  of  ejectment,  and  a  writ  of  possession 
executed  in  February  1815.     The  defendants  also  showed 
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Ai>Dnoir,     a  chain  of  deeds  bringing  down  the  title   of  Tooker  & 
1833.  *     Mead  under  said  Mortgage  and  foreclosure  to  themselves. 
Koyew      They  also  gave  evidence  tending  to  show  that  from  Febru- 
JodiTetai.    ary?  18J5>to  the   present  time,   those  who  had  occupied 
said  Still  House  and  Potash  under  said  deed  had  exercised 
the  right  of  taking  floodwood  &c.  from  said  Eddy  as  they 
had  occasion.     It  also  appeared  that  the  plaintiff  had  ex- 
ercised the   same  right  upon  his  adjoining   land.     It  ap- 
peared that  the  Distillery  had  not  been  carried  on  for  ma- 
ny years  past,  but  that  the  Potash  was  still  continued. 

It  appeared  the  waters  of  the  Creek  covered  a  part  of 
said  land  conveyed  to  the  defendants  at  the  north-easterly 
part  of  said  Eddy,  but  whether  the  w^aters  flowed  within 
the  three  rods  at  any  other  place,  and  if  so,  how  far,  was  a 
subject  of  controversy.  The  plaintiff  claimed  that  by  his 
deed  from  Painter  he  owned  a  part  of  the  land  under  tlie 
waters  of  the  Eddy  which  was  not  within  the  three  rods 
from  the  Potash. 

The  defendants  also  introduced  evidence  tending  to 
show  that  the  floodwood  &c.  taken  by  them  was  taken  on 
their  land,  or  at  least  where  the  waters  of  the  Creek  came 
in  contact  with  their  land}  and  the  plaintiff*  introduced  evi- 
dence tending  to  show,  that  a  considerable  portion  thereof 
was  taken  on  his  the  plaintiff's  land.  The  counsel  for  the 
defendants  contended^  and  requested  the  Court  so  to  charge 
the  jury,  that  the  plaintiff  had  no  property  in  the  flood- 
wood  and  timber  floating  in  the  Creek  and  could  not  re- 
cover for  taking,  and  that  he  could  recover  damages  only 
for  the  injury  done  to  him  in  going  upon  his  land.  The 
Court  refused  so  to  charge  the  jury,  but  did  charge, 

That  neither  party  is  the  owner  of  wood,  timber  dt;c. 
floating  in  the  Eddy  over  his  land,  but  has  a  chance  there  to 
take  up  such  property^  and  finally  to  enjoy  it*  And  each  par- 
ty has  a  right  to  take  it  over  his  own  land  if  he  chooses  to 
exercise  that  right.  That  they  would  first  enquire  as  to 
the  defendants  boundaries,  whether  the  three  rods  came  in 
contact  with  the  water,  and  how  this  was  from  November, 
30,  1824,  to  November  30,  1830.  That  if  they  found  both 
parties  owning  land  extending  into  the  water  at  the  sever- 
al  times  of  taking  wood  &c.  which  appears  to  have  been 
in  times  of  high  water,  then  the  Court  consider  that  each 
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party  had  the  better  right  as  against  the  other  of  taking  ^J,"** 

tip  what  came  to  or  upon  his  land  if  he  chose  so  to  do,  i^^- ' 

and  in  this  view,  the  defendants  would  not  be  liable  except  iTaTew 

for  what  they  took,  if  any,  by  going  beyond  their  three  j^^^ij  ^ 
rods. 

That  if  they  found  that  the  three  rods  did  not  reach  the 
water  at  the  dereral  times  of  taking  between  Not.  30, 
1824,  and  Not.  30,  1830,  then  the  defendants  would  haT6 
no  right  to  take  up  at  all  if  the  phiniiff  signified  his  choica 
do  do  it  and  would  aetaaUy  have  done  iU 

But  if  the  defendants  did  go  beyond  the  three  rods  to 
draw  in  the  timber  &c,  and  no  ad  Terse  right  of  doing  so 
was  acquired  by  15  years  use,  plaintiff  was  entitled  to  re« 
cover  in  respect  of  what  was  taken  by  going  beyond  the 
three  rods. 

On  the  subject  of  damages  the  Court  charged  as  follows, 
auid  no  further,  viz:  *'If  you  find  the  plaintiff  entitled  in 
this  part  of  the  case,  yet  his  damages  are  to  be  estimated 
by  keeping  in  mind  the  right  of  the  owners  above,  of  pur- 
suing and  claiming  their  wood,  timber,  &c.  It  was  tha 
chance  of  enjoying  what  shall  not  be  pursued  and  claim- 
ed" which  they  were  to  consider.  Evidence  was  given  as 
to  the  quantities  of  marble,  stone,  &c.  dug  and  taken  by 
defendants  on  the  plaintiff's  land — and  evidence  to  prove 
and  disprove  the  plaintiff's  licence  therefor — but  no  ques- 
tion reserved  on  that  part  of  the  case. 

Verdict  and  judgement  for  the  plaintiff     And  to  the  re-    • 
fusal  of  the  Court  to  charge  as  requested,  and  to  so  much 
of  the  charge  as  above  stated — ^the  defendants  excepted. 
■  Exceptions  were  allowed,   and  the   case  now  comes  here 
for  revisioiu 

Phelps  8r  Bell  for  defendants, — 1st.  The  defendants  con- 
tend that  as  plaintiff  had  no  title  to  or  interest  in  the 
flood-wood  in  question,  he  ought  not  to  have  recovered 
for  taking  the  wood. 

2d,  If  the  plaintiff  had  a  sort  of  contingent  interest  in 
the  wood,  yet  if  the  defendants  owned  lands  on  the  Eddy, 
they  had  an  equal  interest,  with  the  same  right  to  take  the 
wood;  and  the  mere  fact  of  taking  it  across  the  plainliflF's 
land  would  not  entitle  him  to  recover  for  iL 
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fl.  Seymour  for  plaintiff.— The  Court  were  correct  in  re- 
fuBiDg  to  charge  the  jury  that  the  plaiutifT  could  not  recov- 
'  er  for  the  fioodwood,  &c.  on  the  ground  that  be  had  no 
property  in  the  same. 

The  action  is  trespass,  and  the  possession  of  the  plaintiflT 
was  sufficient  for  him  to  maintain  his  action  against  the  de- 
fendants, who  were  mere  trespassers  without  pretence  of 
title. 

The  property  taken  by  the  defendants  from  the  eddy 
floating  over  the  land  of  the  plaintiff,  was  the  property  of 
the  plaintiff,  subject  to  the  claim  of  the  owners,  should  it 
be  identified,  and  claimed  by  them ;  and  the  plaintiff  must 
be  regarded  as  the  first  possessor.    2  Black.  402,  2d.  Sec. 

The  deed  of  the  Distillery  and  Potash,  with  the  three 
rods  around  must  be  construed  as  confining  the  grantees, 
and  those  claiming  under  them  to  three  rods ;  and  tlie 
Court  charged  correctly,  that  if  these  three  rods  extent  did 
not  reach  the  water,  the  defendants  had  no  right  to  take 
wood,  &c.  from  the  water,  if  plaintiff  manifested  a  dispo- 
sition to  take  it  therefrom,]  unless  defendants  had  acquir- 
ed a  right  to  take  it  by  15  years  using. 

The  opinion  of  the  Court  was  delivered  by 
Batlies,  J. — Neither  party  in  this  suit  was  the  owner 
of  the  wood  and  timber  in  question,  while  floating,  and 
moving  from  place  to  place  in  the  eddy.  But  each  party 
had  the  exclusive  right  to  seize  all  such  wood  and  timber* 
while  floating  and  moving  over  his  own  land,  and  to  take 
it  out  of  the  water  for  his  own  use ;  and  if  the  owner  did 
not  claim  such  wood  and  timber  in  a  reasonable  time,  the 
the  same  would  become  the  property  of  the  captor  by  oc- 
cupancy.— (2  Black.  Com.  ,402.)  If  the  defendants,  to  se- 
cure the  wood  and  timber,  which  they  had  lawfully  seized 
floating  over  their  own  land,  drew  the  same  across  the  land 
of  the  plaintiff,  this  would  not  subject  the  defendants  to 
pay  the  plaintiff  for  such  wood  and  timber ;  but  they  might 
be  liable  for  trespass  upon  the  plaintiff's  freehold.  In  such 
case  the  damages  would  probably  be  small.  But  if  the  de- 
fendants seized  the  wood  and  timber,  while  floating  over 
the  plaintiff's  land,  and  drew  it  out  of  the  water  to  convert 
to  their  own  use,  this  was  more  than  a  trespass  upon  the  free- 
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bold.  It  was  a  viohttion  of  the  plaintiiT'a  ixduMive  right  to 
seize  tbe  wood  &  timber  in  that  situation.  In  assessing  the 
damages  for  this  violation,  it  is  for  the  jury  to  find,  what  tbe 
pI'iT  lost  by  the  defendants'  infringing  his  exclusive  right 
The  pi'fi*  did  not  lose  the  wood  and  timber,  for  these  were 
never  his ;  but  he  lost  the  chance  of  seizing  the  wood  and 
timber  on  his  own  land,  &  converting  them  to  his  own  use, 
if  the  true  owner  did  not  prevent  it.  The  jury  should  en- 
quire whet  thtscAonce  was  worth  to  the  plaintiff,  for  so  much 
be  losti  by  the  defendants'  Iretpau. 

If  the  plaintiff's  chance  to  seize  the  wood  and  timber  was 
positively  certain,  the  value  of  this  cJiance  was  much  less  than 
the  value  of  the  wood  and  timber  on  tbe  land — the  plain- 
tiff having  absolute  property  in  the  same  :  the'difference 
was  the  expense  of  seizing  and  drawing  the  wood  and^tim*- 
ber  out  of  the  water  upon  the  land,  and  the.risk  of  losing 
the  same  by  the  owner.  But  the  plaintiff's  chance  to  seize 
was  not  positively  certain ;  but  depended  upon  contingen- 
cies, which  rendered  his  diance  uncertain,  cuid  lessened  ita 
value.  If  the  defendants  had  not  seized  the  wood  and 
timber,  when  they  did,  the  water  might  have  carried^them 
out  of  the  eddy,  and  the  plaintiff  would  have  lost  his  chance 
to  seize.  This  contingency  of  water  carrying  wood  and 
timber  out  of  the  eddy  had  happened,  and  might  again, 
which  rendered  the  plaintiff's  chance  to  seize  in  some  de- 
gree uncertain,  and  of  less  value. 

In  high  water,  as  often  as  once  in  every  ten  or  fifleen 
minutes,  wood  and  timber  in  the  eddy  form  a  complete  cir- 
cle, which  is  partly  over  the  defendants'  land,  and  partly 
over  the  plaintiff's  land.  Now  if  the  defendants  on  their 
land,  had  as  good  a  chance  to  seize  the  wood  and  timber 
in  question,  when  floating  in  this  circle,  as  tbe  plaintiff  had 
on  his  land,  then  the  plaintiff's  chance  to  seize,  was  lessen- 
ed one  half,  and  was  worth  only  one  half  as  much  as  it 
would  have  been,  if  the  defendants  had  no  chance  to  seize 
on  their  own  land. 

It  was  for  the  jury  to  have  found  the  value  of  the  plain- 
tiff's  chance  to  seize  and  enjoy  the  wood  and  timber,  that 
were  taken  by  the  defendants  on  his  land,  and  as  they 
found  the  value  of  his  ehamce,M  circumstances  considered, 
so  should  have  been  their  verdict  for  damages,  on  account 
of  tbe  defendants'  depriving  the  plaintiff  of  his  chance. 


Jamuirjf, 

Rogen 
Jad4  it  tL 


CASES  IN  THE  SUPREME  COURT 


January, 
1833. 


Rogerp 

M. 

aiftddfta^ 


Upon  the  above  principles  the  cause  shoald  have  been 
sttboditted  to  the  jury  ;  but  the  Court  so  charged,  that  the 
Jury  might  understand  that  they  were  to  assess  damages  for 
the  plaintiff  according  to  the  value  of  the  wood  and  timr 
ber  seized  by  the  defendants,  on  the  plaintiff's  land,  and 
not  pursued  and  ctaimed  by  the  owners.  If  this  was  th& 
meaning  of  the  charge,  it  was  not  according  to  the  princi- 
ples which  we  consider  to  be  correct :  therefore,  the  judge- 
ment of  the  County  Court  is  reversed^  and  a  new  Uia| 
2;ranted. 


Januarjh 
1833. 


Almiha  Hall  vs.  Abel  Tomlinsoit. 

Where  •  SherifT makes  m  irregular  ttrj  of  aa  ezeciiti<Hi  en  real  estate  fn 

eontcqaence  of  which  no  title  passea  to  tbe  creditor*  hald  that  on  his  failsr* 

to  make  a  proper  levy,  ao  action  may  be  ymmedialel^y  eomm«need  againat  |hia» 

»that  the  cauao  of  aetion  ia  then  eomplete^aad  that  the  atatate  ef  Kmitatloo  on 

the  action  would  eommeace  ninning  from  that  tim<tt.    Therefore^  when  a  cred> 
itor  trcnt  into  poftsessioa  under  a  void,  levy  and  was  evicted  by  the  jodgemeot 

debtor  more  than  tix  yeara  after  the  tame,  the  statate  of  Kmitatioa  6omBftene>' 

ed  running  on  the  action  against  the  Sheriif  from  the  tloae  of  the  levy  and  not 

irom  the  time  of  the  eviction* 

This  was  Trespass  on  the  case  against  an  officer,  for  in- 
sufficient and  illegal  service  and  return  of  an  execution. 
Plea  not  guilty  within  six  years  before  the  commeocent  of 
the  action,  on  which  issue  was  joined  to  the  jury  in  the 
County  Court* 

To  support  the  issue  on  her  part  the  plaintiffgave  in  ev- 
idence the  record  of  the  judg't  in  ber  favor  against  Elias 
Hall,  and  the  levy  of  an  execution  issued  thereon  on  landsy 
made  by  the  deputy  of  the  defendant ;  also,  the  record  of 
a  suit  in  ejectment  in  favor  of  said  Elias  Hall  against  the 
plaintiff,  for  said  lands*  It  was  admitted  that  soon  after 
the  six  months  had  expired  the  plaintiff  took  possession  un- 
der the  levy,  without  suit  or  opposition,  and  continued  in 
undisturbed  possession  until  said  Elias  commenced  his 
suit  aforesaid  and  it  was  further  admitted  that  said  Elias 
recorded  in  said  ejectment  on  the  ground  that  the  levy 
was  defective  and  void* 

It  was  contended  by  the  plaintiff,  and  the  Court  were  re* 
quested  to  charge  the  jury,  that  if  ihe  plaintiff  bad  no  rea- 
son to  expect  that  the  levy   would  be  contested  until  six 
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jears,  of  ihc  commencement  of  this  action,  she  was  not  ^^j^^^^^^* 
barred ;  and  also  that  she  bad  an  accruing  cause  of  action        J^3-  ' 
from  the  time  of  the  levy  until  the  final  recovery  of  the        ^j 

land  by  said  Elias.  Tomlinso-. 

But  the  Court  instructed  the  jury  that  the  plaintiff  was 
barred,  and  there  was  accordingly  a  verdict  and  judge- 
ment for  the  defendant. 

To  the  charge  aforesaid,  plaintiff  excepted,  upon  which 
the  case  comes  here  for  revision. 

Counsel  Jor  the  plaintiff. — Plaintiff  contends  that  the 
plea  of  the  statute  of  limitation  does  not  apply  to  this  case. 
The  cause  of  action  was  not  complete  till  the  judgement 
of  the  Supreme  Court,  vacating  the  levy. 

The  execution  was  satisfied  on  the  face  of  it.  Plaintiff 
was  put  in  possession  of  the  property,  which  constituted 
the  satisfaction  of  the  debt,  and  continued  in  possession 
till  dispossessd  by  the  judgement  of  the  Supreme  Court. 

The  damages  recovered  in  the  ejectment  suit,  were  ac- 
cruing up  to  the  time  of  commencing  that  suit. 

The  act  done  was  founded  on  a  record,  to  which  the 
Statute  was  not  pleadable. 

Statute  does  not  begin  to  run  till  the  cause  of  action  is 
complete.  D.  Chip.  II.  353,  Baxter  vs.  Tucker }  4.  Esp. 
R.  18,  Compton  vs.  Chandess;  Bal.  on  Lim.  92,  96,  100. 

Counsel  Jor  defeudani, — The  only  question  in  this  case  is 
whether  the  statute  of  limitations  runs  while  the  contro-* 
versy  was  pending  relative  to  the  title  of  the  land  set  off. 

The  levy  was  void  on  the  face  of  it,  having  been  made 
after  the  execution  expired.  The  cause  of  action  there- 
fore arose  immediately  upon  the  execution  expiring  and 
the  statute  of  limitation  began  to  run  at  the  time. 

The  pretence  that  the  plaintiff  was  not  aware  of  the  de-»  ' 
feet  in  her  title  until  the  decision  of  the  ejectment  is  un* 
available.  That  point  has  been  too  often  decided  to  re- 
quire decision.  Vide  Bailey  vs.  Faulkner^  3  Bar.  &  A. 
288;  Short  vs.  McCarty,  Do.  626 ;  Broum  vs.  Howard^  2 
Bro.  &  Bing,  73;  Whitehead  vs.  Howard,  Do.  373;  Bree 
vs.  HoftacA:,  Douglas,  630 ;  Bead  vs.  MarJcle,  3  Johns.  523.* 
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^anwnl        '^^^  opinion  of  the  Court  was  delivered  by 

1833,  Williams,  J. — It  is  not  set  forth  in  the  case  what  wa« 

hUi        ^^^  irregularity  in  the  service  and  return  made  by  the  de- 

TomliMon    ^'^^^^^^  ^^  ^^0  execution  therein  mentioned,  which  occa* 

fioned  (his  suit.     It  is  agreed  however,  that  the  return  was 

dated  the  day  after  the  execution  expired,  that  on  the  trial 

of  an  action  of  ejectment  brought  by  Elias  Hall  the  debtor 

in  the  execution,  against  the  present  plaintiff,  the  levy  was 

adjudged  to  be  void,  and  in  consequence  thereof  a  recove* 

ry  was  had  against  her  in  that  action. 

To  determine  when  the  statute  of  limitation  commenced 
running  on  the  plaintiff's  cause  of  action,  it   is  only  ne- 
cessary to  determine  when  she  could  have  commenced  this 
suit.     The  counsel  for  the  plaintiff  consider  that  her  cause 
of  action  did  not  accrue,  or  was  not  complete  until  the  re- 
covery had  against  her,  in   the  action  of  ejectment.     This 
however   is  incorrect;  the  defendant  neglected  his  duty 
when  he  failed  to  make  a  sufficient  levy  and  return  on  the 
execution,  at  that  time  the  cause  of  action  was  complete 
against  him.     The  insufficiency  of  the  levy  to  pass  any  ti- 
tle to  the  plaintiff,  and  the  illegality  of  the  defendant's  pro- 
ceedings, were  then  as   apparent  as  they   now  are.     She 
was  undex  no  necessity  of  waiting  until  the  validity  of  the 
levy  was  tried  in  the  action  of  ejectment,  but  might  com- 
mence her  suit  immediately   against  the  defendant  and  ia 
that  suit  have  a  determination,  whether  any  title  passed  to 
her  by  the  levy  which  the  defendant  attempted  to  make.   If 
siic  preferred  to  remain  in  possession  and  take  the  chance 
that  the  defect  might  not  be  discovered  until  her  title  was 
perfected  by  length  of  time,  she  must  abide  the  conse- 
quences if  the  defendant  is  protected  by  the  statute  of  lim- 
itations.    Inasmuch  as  the  neglect  of  duty  in  the  defend- 
ant for  which  this   action  is  brought  occurred  more  than 
six  years  before  the  commencement  of  this  suit,  (the  levy 
having  been  made  or  attempted  April  1823,)  the  statute  of 
limitations  is  a  bar  to  the  plaintff 's  action,  and  the  instruc- 
tions of  the  Court  to  the  jury   were  correct.     The  case  of 
Young  vs.  I?tcA:i7won,  decided  in  this  County  in  April,  1823; 
the  case  of  Read  vs.  Markle^  2  John.  523;  Whitehead  vb. 
UouHirdf  2  Bro.  &  Bing,  373  ;  Bailey  et   al  vs.  Faulkner  et 
a1,  3  Barn.   &  Aid.  288;  Shori  vs.  McCarthy,  Do.   626. 
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Rice  ei  al  vs.  Homer,  12  Mass.  127 :  MiUer  vs.  Adams,  16 
Do.  456 ;  fully  established  the  law  as  laid  down  in  this  case 
by  the  County  Court. 

The  judgement  of  the  County  Court  must  therefore   be 
affirmed. 

Doolittte,  for  plaintiff. 
Phelps  4*  Bell,  for  defendant. 


Januanft 
1833. 

Hall 
««. 

ToaiiMon. 


JuDD  (Sl  Harris  vs.  Seth  Langdon,  Jr. 

That  a  lale  of  penonal  property,  otherwise  bona  fide,  matt  be  eonpleled  hf 
•neb  a  Tiatble  and  tabitantial  change  of  posteition,  at  gWet  Dotiee  of  the  bcw. 
owacr,  or  it  will  be  liable  to  the  attachmentt  of  the  creditort  of  the  Tcodor. 

That  the  pnrehater  of  coitt,  bnyt  also  the  farm  on  which  thej  are  kept,  by  a 
■aa  employed  by  the  Teodor,  yet  aeilher  taket  potsetsioo  of  the'/arm,  nor 
caatet  hit  deed  to  be  recorded,  maket  no  tufficient  ehaoge  of  potscMioo  a9  a- 
gainst  creditors,  or  purchatert. 

That,  wh#D  a  parchater  would  hold  property  against  an  attaching  creditor, 
who  hat  obtained  judgement  and  execation,  and  tnoh  purchater  taet  before 
the  writof  tneh  creditor  it  retarnable,  he  cannot  take  adrantage  of  aay  defect 
in  the  officer't  return. 

This  action  came  up  from  the  County  Court,  on  "excep- 
tions to  the  decision  of  said  Court,  upon  a  case  Agreed  to 
by  the  parties.  The  case  omits  a  statement  of  the  defects 
in  the  officer's  return,  by  which  he  justified.  This  omission 
is,  however,  supplied  in  the  argument  of  the  counsel  for 
the  plaintiff.    The  following  is  the  case  agreed  upon : 

This  action  is  trespass,  with  force  and  arms,  for  taking 
and  driving  away  from  and  out  of  the  possession  of  the 
plaintiffs,  two  yearling  colts,  the  property  of  the  plaintiffs, 
on  the  24th  January,  1831.  The  defendant  justified  (as 
constable)  the  taking  of  the  colts,  as  the  property  of  John 
Wilson,  on  a  writ  of  attachment  at  the  suit  of  Adin  Hall 
against  said  Wilson.  It  is  agreed  that  the  plaintiffs  pur- 
chased said  colts  of  John  Wilson,  about  the  1st  of  January, 
1831,  for  the  price  of  $60,  anil  paid  therefor  in  four  sets 
of  grave-stones,  for  said  Wilson's  familyi  who  were  carried 
away  and  drowned  by  the  flood  the  July  preceding;  that 
the  grave-stones  came  to  $8  more  than  the  price  of  the 
colts,  as  agreed  on,  which  the  plaintiffs  gave  to  Wilson,  as 
a  hontu,  on  account  of  his  losses  by  the  flood. — ^That  these 


ABDtaoar* 
January^ 
1833. 
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AoDiaoir,    coltp  wcfe,  at  the  time  of  the  sale,  and  for  some  time  pre- 

Jowttittyf  •till 

1633.  vious  had  been,  kept  on  a  farm,  which  had,  until  the  execa- 
jadd  &  Harris  ^^^^  ^^  ^^^  dccd  hereinafter  mentioned,  belonged  to  said 
*••  Wilson,  lying  about  one  mile  from  Wilson's  usual  residence, 
and  were  there  when  attached. — That,  on  the  28th  day  of 
December,  1830,  and  but  a  few  days  before  the  sale  of  the 
colts  from  Wilson  to  the  plaintiffs,  Wilson  executed  a  deed 
of  said  farm  to  the  plaintiffs,  in  due  form  of  law,  and  which 
was  duly  recorded  in  the  February  following — That  soon 
after  the  sale  of  the  colts,  as  aforesaid,  by  Wilson  to  the 
plaintiffs,  Wilson  left  the  country,  and  has  not  since  return- 
ed.— ^That,  for  some  time  previous  to  said  sale,  said  Wilson 
had  employed  one  Fitch  to  fodder  the  colts  at  the  barn  on 
the  farm  -,  and,  about  the  time  that  Wilson  went  away,  he 
told  said  Fitch,  that  he  had  sold  said  colts  to  the  plaintiffs, 
and  that  he  talked  of  keeping  them  for  the  plaintiffs,  at  the 
barn  on  the  said  farm ;  and,  if  so,  the  plaintiffs  would  pay 
him,  Fitch,  for  foddering  the  colts  ;  and  that  said  Fitch  did 
continue  to  fodder  said  colts  at  said  barn,  from  the  time 
said  Wilson  went  away,  until  they  were  attached  and  ta- 
ken away  by  the  defendant,  as  before  stated  :  and  that  the 
plaintiffs  did,  after  the  taking  by  the  defendant,  pay  said 
Fitch  for  foddering  said  colts,  after  Wilson  went  away. — 
That  the  attachment  was  made  on  or  about  the  24th  Janu- 
ary, 1831,  and  two  or  three  weeks  after  Wilson  had  left 
the  country. — That  the  colts  were  sold  by  defendant,  as 
constable,  on  the  execution  obtained  in  said  suit,  Hall  vs. 
Wilson, 

On  the  foregoing  case  stated,  the  County  Court  decided 
that  the  plaintiffs  ought  not  to  recover,  and  rendered  judge- 
ment for  the  defendant  to  recover  his  cost.  To  which  de- 
cision the  plaintiffs  excepted,  and  the  case  was  ordered 
here  for  revision. 

Argument  for  the  plaintiffs. — The  defendant  cannot  jus- 
tify under  his  process.  The  service  was  defective  and 
void.  The  time,  place,  and  manner  of  leaving  the  copy, 
were  not  stated  in  the  return  ;  nor  any  certificate,  that  the 
return  was  endorsed  on  said  copy  :  Aiken's  R.  106-7,  Mar^ 
vin  vs.  ffUkins, 

The  case  finds,  that  the  sale  of  the  colts,  from  Wilson  to 
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plaintiffs,  was  bona  fidt^  and  for  valuable  consideration ;     j^"*''* 
and  that  the  possessioa  accompanied  the  sale.    The  farm,      ^/^' 
whereon  the  colts  were  kept,  being  conveyed  to  the  plain- j^dd&narri. 
tiis,  they  came  into  possession  of  it.   The  legal  title  being    i^^^^^ 
in  them,  attached  to  it  the  legal  possession  also.   The  deed 
being  unrecorded,  at  the  time,  makes  no  difference,  as  be- 
tween the  plaintiflsi  and  Wilson.    The  possession  was  as 
legal  and  complete  without  recording  as  with.     And  the 
colts  remaining  on  the  farm,  after  the  conveyance  of  the 
farm  and  sale  of  the  colts,  the  possession  of  both  was  strict- 
ly and  legally  in  the  plaintiffs.     After  the  sale  of  the  colts, 
Fitch  was,  to  every  intent,  the  agent  of  the  plaintiffs.   Nor 
can  he,  in  any  wise,  be  considered  as  the  agent  of  Wilson. 
His  agency  for  Wilson  ceased,  on  the  sale  of  the  colts  from 
Wikon  to  plaintiffs;  and  about   the  same  thne  Wilson 
lefl^e  country.  Fitch  was  informed  of  the  sale  to  the  plain- 
tiffs, and  was  requested  to  take  care  of  the  colts  for  plain- 
tiffs ;  which  he  did ;  and  called  on  plaintiffs  for  bis  pay^ 
and  was  paid  by  them.     With  full  knowledge  of  the  sale 
of  the  colts  ko  ptaintiffs,  and  the  absconding  of  Wilson, 
how  can  it,  with  propriety  be  said,  that  he  acted  as  the  a- 
gent  of  Wilson?    He  knew  that  Wilson  had  no  interest  in 
the  colts,  or  the  farm ;   and  that  he  had  absconded,  not 
expecting  to  return.     What  interest  had  Wilson  in  the 
property,  about  which  Fitch  could  exescise  any  act  of  a- 
gency  ?  The  fticts  were  well-known  to  him,  and  his  own  act 
in  calling  on  the  plaintiffs  for  pay,'  shows  whose  agent  he 
considered  himself. 

This  Mise  falls  distinctly  within  the  principles  of  the  ca- 
ses, %  Vt.  R.  374,  Barney  vs.  Brown^  and  2  Vt.  R.  §55,  Spaul- 
ding  vs.  Auitin, 

j^gumeni  for  the  d^ndani. — lst>  The  objection  to  the 
officer's  return  is  not  available  in  this  case.  The  suit  is 
trespass  for  taking  the  property,  and  was  brought  before 
the  return  day  of  the  attactMnent  served  by  the  defendant. 
The  writ,  therefore,  is  a  sufficient  authority. — See  Bratf-^ 
nard  ei  al.  vs.  Burton  et  al.  5  Vt  R.  97.  Besides,  a  returu, 
deficient  as  this  is,  id  still  sufficient  to  hold  the  property  as 
against  a  third  peisoa. — See  JSTewton  vs.  Mams  ^  Shep- 
herd, Fxanklin  Co.  Sup.  Court,  1832. 

30 
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ADDiioir,        2d,  In  this  case  it  is  not  necessary  for  the  defendant  to 
is^-  '     plead  a  justification.     The  only  purpose  of  showing  the 
jadd  at  Harris  P'occss  was,  to  entitle  the  defendant  to  impeach  the  con- 
L»n  *don      veyancc  from  J.  Wilson  to  the  plaintiffs.    The  case  is  pre- 
cisely the  same  as  that  of  Braynard  et  ah  vs.  Burton  et  al. 
cited  above. 

8d,  The  Court  decided  correctly,  in  pronouncing  the 
conveyance  from  Wilson  to  plaintiffs  fraudulent  for  want 
of  a  change  of  possession. 

There  is  no  ground  for  calling  Fitch  the  agent  of  the 
plaintiffs.  He  had  no  communication  with  them — no  au« 
thority  from  them,  nor  any  accountability  to  them,  previous 
to  the  attachment  of  the  property.  He  was  strictly  the  a- 
gent  of  Wilson ;  and  his  possession  was  Wilson's  posses- 
sion. The  deed  from  Wilson  to  the  plaintiffs,  of  the  farm, 
does  not  vary  the  case,  as  they  had  no  possession  in  fact, 
of  the  farm,  nor  was  that  deed  recorded,  until  after  the  at- 
tachment. 

The  opinion  of  the  Court  was  pronounced  by 
Hutchinson,  C.  J. — ^The  defendant's  counsel  have  fully 
answered  the  plaintiffs'  objection  to  the  defect  in  the  de- 
fendant's return  upon  the  writ,  Hall  vs.  Wilson.  Thai 
writ  not  being  returnable  till  after  the  present  suit  was 
commenced,  the  defendant  can  justify  by  the  writ,  with- 
out showing  any  return  of  the  same.  Moreover,  that  re- 
turn has,  pending  this  suit,  answered  Hall's  purpose,  to 
obtain  judgement  against  Wilson ;  and,  till  that  judge- 
ment is  reversed,  must  be  binding  against  third  persons, 
unless  they  can  attack  it  with  proof  of  fraud.  Of  that  none 
is  suggested  in  the  present  case, 

The  only  remaining  question  is,  whether  the  purchase 
by  the  plaintiffs  of  Wilson  had  become  so  complete,  that 
they  can  hold  the  colts  against  the  creditors  of  Wilson. — 
The  case  shows,  that  they  were  on  the  farm  where  Wilson 
had  kept  them,  and  in  the  care  of  one  Fitch,  who  had  fod- 
dered them  for  Wilson.  The  plaintiffs  had  a  deed  of  the 
farm  from  Wilson,  but  that  was  not  recorded  till  after  this 
attachment.  Wilson,  about  the  time  of  his  leaving  the 
state,  told  Fitch  he  had  sold  the  colts  to  the  plaintifis,  but 
it  does  not  appear  that  Fitch  ever  undertook  to  fodder 
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tfaem  for  the  plaintiffs.    The  plaintiffs'  paying  hinii   after    j^^ll^' 
this  attachment  was  made,  could  make  no  difference.     It       1833. 
could  not  haTe  relation  back  to  defeat  this  attachment. —  jadafcHMriT 
Nothing  appears,  that  the  plaintiffs  exercised  any  acts  of    j;^,^ 
ownership  over  the  farm,  or  the  colts,  or  did  any  thing 
tending  to  give  notice  to  any  creditor  or  purchaser,   that 
they  had  any  claim  upon  the  farm  or  the  colts,  till  after 
they  were  attached  by  the  defendant.    This  circumstance 
renders  this  case  wholly  unlike  those,  cited  and  relied  up« 
on,  by  the  plaintiffs'  counsel.     In  both  those  cases,  the 
purchaser  gave  notice  of  the  purchase  to  the  person  having 
the  care  of  the  property,  who  expressly  became  the  keeper 
for  the  new  owner.    The  plaintiffs  paid  Wilson  the  full 
value  of  the  colts,  and  even  more  than  that.    The  contract 
of  sale  was  sufficiently  complete  as  between  the  plaintiffs^ 
and  Wilson,  but  not  so  as  it  regards  the  attaching  cfeditors 
of  Wilson,  or  bona  fide  purchasers  from  him. 

We  had  supposed,  the  several  reported  cases  had  settled 
the  question,  that  there  must  be  a  visible,  substantial 
change  of  possession  of  personal  property,  or  the  purchas- 
er cannot  hold  against  attaching  creditors  of  the  vendor. 
It  should  be  treated  as  settled.  The  possession  and  use  of 
personal  property  is  such  strong  evidence  of  ownership, 
that  all  persons  may  well  suppose,  that  he  who  has  once 
owned  such  property,  and  still  has  it  in  possession,  is  the 
actual  owner ;  and  they  may  treat  him  as  worthy  to  be 
trusted  on  account  of  it.  And  it  operates  as  a  fraud  upon 
them,  if  this  natural  trust  and  confidence  is  defeated  by 
some  sale,  of  which  they  know  nothing,  and  have  no  means 
of  knowing,  and  have  no  reason  for  inquiring  to  know. — 
On  the  contrary,  if  the  purchase  is  real,  it  is  easy  to  make 
it  appear  so,  by  an  entire  change  of  possession.  There  is 
no  end  to  the  controversies  that  will  arise  from  admitting 
any  other  criterion  of  the  time  when  a  sale  is  complete, 
but  the  change  of  possession.  Suppose  the  same  proper- 
ty should  be  attached  by  virtue  of  two  writs— one  against 
the  vendor,  and  one  against  tho  vendee,  it  will  be  easy  to 
determine  whether  the  possession  is  changed ;  but  not  ea- 
sy to  decide,  upon  any  other  principle,  to  which  the  prop- 
erty belongs. 
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Hie  decision  of  the  County  Court,  ivhich  was  in  ftvor  of 
the  defendant,  is  affirmed. 


Jodd  3c  Harris      Doolitthj  for  the  plaintiffs. 
LtDgdon.  ]  1     PhelpSf  for  the  defendant. 


i  1  I  i 


Addiion, 

Januarjfp 

i833 


Jab£z  Rogers,  ys.  Eber  W.  Judd. 

That  tbe  cii«aiDf(aBe«8,  admifiiMe  in  CTidenct  !•  i^^^  tb«  prwamptioB  oi 
payment,  should  be  such  as  are  in  the  way  of  recovering  a  judgement,  and 
not  merely  such  as  render  a  collection  of  the  debt  improbable,  like  tbe  por«r> 
tj  of  the  debtor. 

That  twenty  years  neglect  of  eoUeetion,  Is  a  solBcieot  periftd  to  gtooad  tb» 
presumption  of  payment  of  a  bond. 

This  was  an  action  upon  a  bond,  tried  at  the  County 
Court,  and  brought  to  this  Court  for  a  hearing  Upon  the 
following  bill  of  exceptions,  agreed  to  by  the  Counsel  for 
the  parties. 

This  was  an  action  on  bond,  dated  October  2d,  1805, 
in  the  penal  sum  of  $200,  conditioned  for  cutting  a  canal 
through  the  plaintiff's  land,  by  the  first  day  of  August, 
1806 ;  which  bond  was  signed  and  sealed  by  the  said 
Eben  W.  &  Stephen  Judd,  since  deceased.  To  the  de- 
claration on  this  bond,  the  defendant  pleaded,  1st,  thi& 
General  Issue,  JVon  esifaciuniy  and  2d,  a  Release. 

The  action  was  commenced  to  Addison  County  Courts 
at  their  Term  1829,  and,  inasmuch  as  20  years  elaps- 
ed after  the  accruing,  and  before  the  commencement 
of  said  action,  and  that  the  release  set  forth  in  the- 
2d  plea  of  defendant,  had  been  lost,  and  could  not  be 
produced  in  Court,  the  defendant  contended  that  the  pre- 
sumption of  the  release  of  payment  of  said  bond,  was  le- 
gally inferable,  from  the  lapse  of  time  as  aforesaid.  The 
Court  decided  that  the  presumption  of  release  of  payment 
of  said  bond  was  legally  inferable,  from  the  lapse  of  time; 
unless  evidence  to  rebut  said  presumption  should  be  fur* 
nished  on  the  part  of  the  plaintiff.  The  plaintiff  then^ 
offered  evidence,  tending  to  rebut  the  presumption,  fromi 
the  situation  of  the  defendant ;  that,  from  the  time  the 
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cOTse  of  action  accrued  in  Aug.  1806,  until  the  year  1820,    ^JjJJ*^'; 
the  defendant  was  confined   a  prisoner  in  jail  on  a  large       i833. 
execution,  and  that  he  had  no  visible  property,  and,  what-*" 
ever  property  he  had,  was  chiefly  stock  in  the  Middle- 
bury  Marble  Manufacturing  Company;     and  also    evi- 
dence, tending  to  prove,  that   the   plaintiff,  by   reason  of 
great  losses  by  fire,  soon  after  the  cause  of  action  on  the 
bond  accrued,  became  poor,  and  much  embarrassed  in  his 
pecuniary  circumstances.     And  the  plaintiff  further  offer- 
ed evidence  tending  to  prove,  that,  in  the  month  of  June 
1813,  the  plaintiff  was  committed  to  jail  on  an  execution 
at  the  suit  of  his  creditors,  who  lived  in  New  York,  for  a 
sum  of  more   than  $2000;  with  evidence   accompanying, 
tending  to  prove,  that  the  plaintiff  continued  a  prisoner  in 
jail  on  said  execution,  from  the  time  of  his  commitment  in 
June  1813,  until  the  year   1820.     The  plaintiff,  further  to 
rebut  the  presumption,  offered  in  evidence  a  writ  and  de- 
claration, counting  on  said  bond,  which  writ  was  dated  the 
30th  of  July  1826,  and  made  returnable  to  Addison  Coun- 
ty Court,   at   their  Term  in    1826 — which  writ  was  duly 
signed  by  a  Justice  of  Peace  ;  accompanied  with  the  testi- 
mony of  C.  C.  Waller,  Esq.    the  attorney  who  drew  the 
writ,  that  the  writ  was  made  at  the  time  it  purported  to  be 
made,  and  that  said  bond  had  been  left  with  him  by  the 
plaintiff  for  the  purpose  of  commencing  a  suit  on   it  a 
considerable  time  before  said  writ  was  made,  and  that  the 
plaintiff  had  consulted  him  as  to  his  right  of  sustaining  an 
action  on  the  bond,  and  that  he  advised  him,  that  the  lapse 
of  time  would  be  no  objection  to  his  sustaining  the  action 
at  that  time,   but  would  be  a  presumptive  bar,  after  20 
years  from  the  accruing  of  the  action ;  and  that  the  reason, 
why  said  writ  was  not  served,  was,   that  the  plaintiff,  by 
reason  of  his  poverty,  was  unable  to  procure  bail  for  the 
prosecution  of  the  suit.     Whereupon  the  plaintiff's  coun- 
sel requested  the  Court  to  charge  the  jury,  that  the  whole 
period  of  the  plaintiff's  imprisonment  in  jail,  on  said  execu- 
tion, ought  to  be  deducted  from   the  20  years.     But  the 
Court  refused  so  to  charge ;  but  charged  the  jury,  that  no 
part  of  the  period,  of  the  plaintiff's  remaining  a  prisoner 
in  jail  ought  to  be  deducted  from  the  period  of  20  years. 
The  plaintiff's   counsel  further  requested  the  Court  to 
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charge  the  jury,  that  the  plaintiff  having  consulted  counsel, 
and  procured  a  writ  to  be  made,  counting  on  said  bond, 
"within  20  years  from  the  accruing  of  the  action,  was  evi- 
dence relevant  to  the  issue  to  rebut  said  presumption,  with 
the  accompanying  evidence  of  said  Waller ;  but  the  Court 
refused  so  to  charge  the  jury ;  but  did  charge  the  jury  that 
the  procuring  said  writ  to  be  made,  with  the  accompany- 
ing evidence  of  said  Waller,  was  irrelevant  to  the  is8ue> 
and  ought  not  to  be  adqiitted  in  evidence ;  on  which  the 
jury  returned  a  verdict  for  the  defendant. 

To  which  said  decision  of  the  Court,  and  their  charge  to 
the  jury  as  aforesaid,  the  plaintiff  excepted. 

Argument  for  the  plaintiff. — This  case  presents  two  points 
on  which  the  County  Court  decided,  and  charged  the  jury, 
incorrectly,  viz. 

1st.  That  the  period  of  plaintiff's  imprisonment  ought 
not  to  be  deducted  from  the  20  years,  which  is  the  short- 
est period,  from  which  payment  is  legally  inferable  from 
the  lapse  of  time,  in  the  case  of  a  bond. 

2d.  That  the  consulting  counsel,  and  taking  out  a  writ 
on  the  bond  within  20  years,  with  the  accompanying  testi- 
mony of  C.  C.  Waller,  Esq.  was  irrelevant  to  the  issue, 
and  ought  not  to  be  admitted. 

It  is^  contended  by  the  plaintiff^s  counsel,  that  the  Court 
was  incorrect  on  both  points.  The  statute  of  limitations 
creates  a  positive  bar ;  the  lapse  of  time,  a  presumptive 
one,  and  both  have  their  saving  provisions  arising  from  dis- 
ability to  sue.  In  the  enumeration  of  disabilities  to  sue, 
which  entitle  the  party  to  the  saving  provision  in  our  stat- 
ute of  limitations,  imprisonment^  is  one.  Several  others 
are  mentioned,  and  all  are  equally  legal  disabilities. 

The  Legislature  have  fixed  the  time,  for  bringing  the 
suit,  after  the  disability  is  removed,  in  regard  to  positive 
bar ;  and  the  common  law  has  settled  the  rule,  in  regard 
to  the  presumptive  one  by  lapse  of  time.  In  the  case  of 
a  bond,  the  common  law  rule  is,  that  SO  years  from  the  ac- 
cruing of  the  action,  in  the  absence  of  any  evidence  to  re- 
but, furnishes  sufficient  ground  of  presumption  of  pay- 
ment. But  this  presumption  may  be  rebutted  in  various 
ways.     A  disability  to  sue  furnishes  strong  evidence  to  re- 
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but  the  presumption ;  and  the  whole  time  of  the  continu  • 
ance  of  the  disability,  is,  by  the  common  law,  to  be  deduct- 
ed from  the  whole  period  which  furnishes  the  presumptive 
bar.  Twenty  years,  elapsed  after  the  accruing  of  the  ac- 
tion, is  presumptive  evidence  of  payment ;  but,  if  a  disabil- 
ity to  sue  arise  within  that  period,  the  whole  time  of 
the  continuance  of  that  disabilty  is  to  be  deducted  from 
the  20  years.  Swifts  Dig.  303;  16  John.  R.  210,  BaUy 
ys.  Jackson;  10  John.  R.  HI,  Jackson  \9.  the  People;  2 
Cranch,  180,  Dunlap  vs.' Ball;  3  Day,  289,;  Cottle  va. 
Payne. 

In  the  statute  bar,  when  once  it  begins  to  run,  no  dis- 
ability subsequent  will  interrupt  it.  But  it  is  otherwise  in 
the  presumptive  bar  by  lapse  of  time ;  for  a  disability  ari- 
sing at  any  period  is  admissable  as  evidence  to  rebut  the 
presumption,     lllh  John.  R.  37G,  Jadcson  vs.  Delancy. 

2d.  Any  evidence,  tending  to  show  reasons  and  facts 
why  the  suit  was  not  commenced  sooner,  and  within  the 
time,  is  proper  to  be  admitted  to  rebut  the  presumption  ; 
and  of  this  character  was  the  evidence  of  a  writ,  taken  out 
in  season,  with  the  accompanying  evidence  of  Waller ;  and 
ought  to  have  been  admitted.  A  writ  taken  out,  though 
not  served,  if  the  transaction  were  honajide^  would  go  a 
great  length  in  defeating  the  presumption.  1  T.  R.  271, 
Phil.  Ev.et.Leg.  Tidd.  pr21,  3.  Day  ut  Supra,  Cottle  \8. 
Payne;  Tayl.  R.  165,  Administrator  of  ^uine  vs.  Adminis- 
trator ofRcssy  cited  in  Phil.  ev.  124,  n  (a.) 

Argument  for  the  defendant, —  1st.  Evidence  of  the  pov- 
erty of  the  defendant,  who  was  the  security  in  this  bond, 
unaccompanied  by  evidence  in  regard  to  Stephen  Judd's 
situation,  who  was  the  principal,  amounts  to  nothing. 

Evidence  of  the  poverty  of  either  party,  is.Nin  its  nature, 
inadmissible.  This  presumption  is  founded  on  the  same 
basis  as  the  statute  of  limitations,  under  which  such  enqui-< 
ry  is  not  allowed.     1.  Vt.  R.  Shumway  vs.  SimonSj  67. 

The  poverty  of  a  defendant  should  not  deprive  him  of 
rights,  possessed  by  others,  in  defending  a  state  claim. 

Any  thing  on  this  head,  in  regard  to  the  plaintiff,  short 
of  a  disability  to  sue,  ought  not  to  go  to  a  jury.  It  is  al- 
ways difficult  to  ascertain  a  man's  circumstances ;  and  the 
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stroi^st  evidoDce  of  poverty  would  not  satisfiietorialy  ex- 
^  plain  so  long  a  delay.    The  poorest  man  can  find  the  means 
of  instituting  a  just  suit. 

The  plaintiff's  being  on  the  limits  of  the  jail  yard,  would 
not  prevent  his  suing,  or  embarrass  him  in  attending  to  bu- 
siness of  this  kind.     He  was  not  in  close  jail. 

Mr.  Waller's  testimony,  that  Rogers'  poverty  prevented 
his  getting  security  for  cost  on  his  writ,  would  be  only 
matter  of  opinion. 

2d.  Mr.  Waller's  writ  was  made  only  one  day  before  the 
20  years  had  elapsed. 

It  is  believed,  that,  in  this  State,  15  years  will  be  the 
time  fixed  on  in  analogy  to  the  longest  period  of  the  Stat- 
ute of  limitations.  Twenty  years  in  England  has  been 
adopted,  probably,  in  analogy  to  the  statute  barring  the 
right  of  entry  on  lands.  2  Aiken  Rep.  269 y  Mitchell  \s. 
Walker,  There,  however,  the  time  fixed  upon  by  difierent 
judges  has  varied  from  16  years  to  20.  If  20  years  lack- 
ing one  day  is  sufficient,  the  presumption  had  arisen  be- 
fore Mr.  Waller  made  the  writ.  1  Cowp.  109,  Mayor  of 
Hull  vs.  Homer ;  1  Term  Rep.  Oswald  vs.  Leigh^  270 ;  7 
Johnson,  556,  Clark  vs.  Hopkins;  1  Campbell,  27,  C<u- 
well  vs.  Budd. 

All  the  Courts  and  Judges  agree  that  a  less  time  than  20 
years  is  sufficient,  where  there  are  other  corroborating 
circumstances. 

It  docs  not  appear  by  the  exceptions,  that  there  were, 
or  were  not,  in  this  case  other  corroborating  circumstan- 


4' 


CCS. 


2d.  The  commencement  of  a  suit  within  the  time  fixed 
by  a  statute  of  limitation  has  no  eifect,  unless  it  is  the  suit, 
in  which  the  plea  is  made. 

This  appears  clearly  by  our  statute  providing,  that,  when 

a  suit  fails   through   some   defect  in  the   proceeding,  the 
plaintiff  shall  have  a  year  longer  to  commence  a  suit.     See 

Cox's  Digest,  446. 

The  opinion  of  the  Court  was  pronounced  by 
Hutchinson,  C.  J. — About  twenty-four  years  had  elaps- 
ed, after  the  cause  of  action  accrued  upon  this  bond,  before 
the  present  suit  was  commenced.    From  this  lapse  of  time. 
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the  defendant  urges  the  presumption  of  law,  that  the  con- 
dition of  the  bond  was  performed,  or  the  debt  paid.  All 
this  Court  have  now  to  decide  is,  whether  the  circumstan-  " 
ces  on  which  the  plaintiff  relied  to  rebut  this  presumption 
of  law,  were  such  as  the  Court  ought  to  have  admitted  to 
be  proved,  and,  when  proved,  ought  to  have  adjudged  suf- 
ficient to  remove  the  presumption,  t  use  the  alternative 
expression,  because  the  exceptions,  agreed  to  by  counsel^ 
leave  it  not  very  certain,  whether  the  County  Court  exclu^ 
ded  the  evidence,  or  instructed  the  jury  against  the  plain* 
tiff  upon  its  legal  effect. 

The  circumstances  were^  1st,  The  poverty  and  impris- 
onment of  the  plaintiff.  2d,  The  defendants  imprison- 
ment, and  the  decease  of  Stephen  Judd,  the  co-obligor. — 
And  3d,  The  plaintiff's  praying  out  a  writ  upon  this  bond, 
a  day  or  two  before  the  twenty  years  expired,  and  being  so 
poor  he  could  not  procure  bail  to  ensure  costs,  without 
which  his  writ  would  abate. 

With  regard  to  these  circumstances,  it  does  not  appear 
where  or  what  the  plaintiff's  imprisonment  was,  nor  that  of 
the  defendant.  They  might  both  have  been  imprisoned, 
not  in  close  confinement,  but  within  the  limits  of  the  same 
prison ;  and  might  sue  each  other  daily,  notwithstanding 
such  imprisonment.  Had  either  of  them  been  imprisoned 
in  a  foreign  country,  so  that  he  could  have  no  access  to  the 
other,  or  the  other  to  him,  and  no  means  of  efficiently  di- 
recting a  suit  to  prevent  a  presumptive  bar,  it  would  have 
merited  a  very  different  consideration. 

Again,  the  poverty  relied  upon,  to  have  any  effect,  must 
be  such  as  to  deprive  one  of  all  power  to  sue;  not  for  a 
day  or  two  merely,  but  during  a  great  share  of  the  time, 
while  the  presumption  runs  against  him.  It  is  not  very 
certain  that  such  poverty  ever  existed  in  this  state,  for  any 
considerable  length  of  time. 

The  defendant's  poverty  might  render  the  collection  of 
the  debt  precarious,  and  even  improbable ;  and  yet  furnish 
no  reason  why  a  suit  should  not  be  commenced,  and  the 
right  established,  before  the  defendant's  witnesses  of  per- 
formance, or  of  payment,  were  all  dead,  or  gone  to  parts 
unknown.  Besides,  in  this  case,  the  plaintiff  shows  in 
what  the  defendant's  property  consisted,  to  wit,  in  a  mar- 
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b)e  factory.    So  it  seems  he  had  property,  and  property 
^SUSISil    too,  that  might  have  been  attached  for  a  debt  due  from 
*^'*'       the  defendant 
CoiUBt  h  »L      The  plaintiff^  applying  foe  a  writ  on  his  bond;  and  eren 
&  *i.  obtaining  one,  amounts  to  nothing  to  rebut  the  pre8um{>- 
tion  of  payment,  until  such  writ  is  delivered  to  an  officer, 
wha  would  make  service  of  the  same,  if  the  debtor  was  to 
be  lound.    Jf  otherwise,  the  creditor  might  easily  keep  his 
bonds  alive,  without  danger  of  testing  the  validity  of  his  de- 
mand, till  his  debtorls  means  of  defence  were  gone,  and 
his  witnesses  dead.    There  must  be  stepa  taken,  which 
tend  to  bring  the  matter  to  an  issue,  before  the  j^esomfp* 
tive  bar  becomes  complete.    If  the  application  for  a  writ, 
and  failure  to  procure  bail,  could  have  any  effect,  it  surely 
could  not  give  four  years  for  the  creditor  to  sleep  on  his  de- 
mand, and  yet  have  time  given  him  to  collect. 

None  of  the  cases,  cited  by  the  plaintifPs  counsel,  sup- 
port his  etaim  in  this.  In  the  case  cited  firom  Day*8  Reports, 
all  that  the  Court  decided  was,  that  the  twenty  years  had 
not  elapsed. .  The  fkcts,  ift  the  action  for  rent,  were  such 
as  were  calculated*  to  r^ibut  the  presumption  of  payment. 
The  rent  was. due  in  England,  where  the  ptaintiflT  lived; 
ahd  thVdefendahf  caibe  to  America;  and,  when  enquired 
of  by  the  plaintiff'^  a^ent,  denied  executing  the  lease.— 
And  no  action  could  have  been  brought,  with  any  prospect 
of  recovering  Judgement,  till  some  person  acquainted  with 
the  defendant,  should  arrive  and  identify  him  as  the  person 
who  did  execute  ihfi  lease. 

We  consider  the  circumstances  relied  upon,  insuiRcient 
in  their  character  to  rebut  the  presumption  of  payment,, 
which  arose  from  the  lapse  of  twenty-four  years. 

The  judgement  is  affirmed^  with  costji. 

Doolkiki  for  plaintiff. 

Battiy  for  defendant. 
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CoiAiKs  di  Hakhbt  yf.  Oibson  &,  Sambant.  *«""«??■ 

That  A  Ut^  of  efceetttioa  ttpdH  M  equity  of  r«d«aiptloii  i*  good,  when  tf€-  -» 
Mffik«d  ••  tU  tte  d*btor^  «4|^y  of  ra4«»r«ioB  te  tin  pnaim,  ttattnf  ako 
^  AAtwro  and  avoMt  of  the  Mengibraiieejif  tbe  exeeatioa  eanoot  ba  latiaficd 
wifh  leM  thaa  (he  whole  of  laeh  eqaity  of  redemptioa. 

That  an  exeeuttOD,  aot  lar|;e  eaonghtel^ce  tke  whole  of  the  deMor*f  eqel- 
tf  flf  dadeaiptioa,  ■«•(  be  leried  apoa  aa  Mdinded  poktloB  of  the  wh<Ae. 


That,  If  a  deilbadaat.  who  It  Ictiee  of  the  mortfairor,  moToe  te  oth^  prMait- 
«i  h»ftfatfce  faiaaa  alpine,  &at  ddea  Bot  ptrereal  his  UabiMty  te  be  tiled  at  ia 
pOHeatioo*  aalete  he  tarreaden  hi*  leate,  or  at  least  glrefl  notice  to  hit  lettois 
that  he.  for  food  reatont,  it  about  to  leave  {>Ottetsioo«  aad  abaadoh  liit  leate. 

That  the  pleintiift,  hariflf  a  geed  title  agaiott  the  defendantt,  wbo  are  aiort- 
S*ftHr  aad  hit  leate  a,  h«t  •e  title  aa  agalatt  tke  aoHcagee,  ^a  reedt^v  aa  otli- 


This  action  was  tried  ifi  the  County  Court,  at  the  De- 
cember Term,  1832,  when  the  following  bill  of  exceptions 
was  allowed,  to  wit : 

This  was  an  action  of  ejectment  for  a  piece  of  land  in 
Middlebarjr  village*  The  suit  commeiice^AJ^g^ber  1 9th, 
1831. — ^Plea,  the  general  issue^  witif^ S^^H%xV^  ^^^ 
defendant,  Sargeant.  €"  ^^  ^  H 

The  plaintiffs  offered  in  evidelcc  JblM  Hn|rtQ(]i9'^  ^^' 
lacbment  of  all  the  lands  in  MicUwmffy,  maae  on  Jm  3d 
<lajr  of  Janoaiy,  1829,  on  a  writ  i^fd^ir^^jl^^tjls  a- 
gBiast  the  defeadaal,  G  ibsoa .    Juo^^eM  m  saidjyt,  and 
lavj  of  the  ezec«tioa  upon  said  GibsoiWDiyi^^j^if'Srredenip- 
tion  in  the  demanded  premises,  on  the  25th  day  of  Janua- 
ry, 1830.    The  plaintiffs  also  offered  in  evidence,  the  re- 
eotd  ^f  a  leiee  of  the  demantkd  premises  from  Gibson  to 
Mo«esCfrttef ,  for  the  lerm  of  three  years  from  October  l&th, 
taS9,  dated  November  26(h,  I8£9,  an  asrighment  of  said 
lease  to  Ctiitf^  A  lUgers  on  the  17th  day  of  April,  1830, 
and  an  assignment  of  ssiid  lease  by  Cutter  db  Rogers,  to 
^6  defeodaftt,  Saigeant,  ON  the  lllh  day  of  July,  JS30 ; 
Wttil  ^niAbktt  Msdilig  to  shew,  chat  said  Slnrgeant  went  in- 
to possesiioil  of  Mid  premises  mder  said  lease  soon  after 
th6  assignment  e(  it  to  him ;  and  eonrtinued  in  possession 
of  the  inroe  until  tfaa  commencement  of  the  present  suit ; 
accompanied  with  proof,  that  the  sum  of  one  hundred  and 
iWMty^Ave  doilars  was  the  yearly  value  of  ikt  rents  of  said 
pvemiMi«    Tbe  defendams  ofiefed  in  evidence  fbem:ord 
of  a  judgement  in  favor  of  Ira  Stewart  in  ejectment  ibr 
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Addiioit,  the  same  premises  against  said  Gibson,  upon  mortgage ; 
1833.  '  to  which  suit  the  present  plaintifis  were  not  parties,  with 
time  to  redeem,  which  would  expire  on  the  second  Tues- 
day of  December,  1831  :  all  of  which  evidence  was  admit- 
ted by  the  Court.  And  the  plaintiffs  contended,  that  they 
were  entitled  to  a  judgement  for  the  possession  of  the  prem- 
ises, together  with  the  rents  and  profits  as  damages,  from 
the  25th  day  of  July,  1831,  to  the  time  of  the  commence- 
ment of  this  suit.  The  Court  decided,  that  Sargeant  hav- 
ing gone  into  possession  of  the  premises  under  a  lease, 
which  was  unexpired  at  the  time  of  the  commencement  of 
the  plaintiff's  action,  he  must  be  regarded  as  a  tenant  in 
possession,  until  he  formally  abandons  his  lease,  and  gives 
the  plaintiffs  notice  of  the  same ;  and  rendered  a  judge- 
ment for  the  plaintiffs  to  recover  the  possession  of  the 
premises:  but  refused  to  render  judgement  that  plaintiffs 
should  recover  the  rents  as  damages.  It  appeared  that 
said  Sargeant  had  removed  his  goods  from  said  store,  and 
occupied  another  store,  before  the  suit  was  brought ;  but 
no  other  evidence  was  offered  of  a  surrender,  or  abandon- 
ment of  his  lease. 

To  which  decision  of  the  Court,  refusing  damages  on 
the  judgement,  the  plaintiffs  except.  And  the  defend- 
ants except  to  the  decision  of  the  Court  as  to  the  necessity 
of  an  abandonment  on  the  part  of  Sargeant.  Exceptions 
allowed,  and  the  case  now  comes  here  for  revision. 

Argument  for  the  plaintiffs. — ^The  plaintiffs  having  levied 
their  execution  upon  the  equity  of  redemption  of  Gibson 
in  the  demanded  premises,  were  entitled  to  the  possesion 
of  the  premises  after  the  six  months  redemption  bad  expi- 
red.— Stat.  211,  Chap.  28,  Sec.  6. 

The  attachment  of  the  plaintiffs  being  prior  to  the  date 
of  the  lease,  under  which  the  defendant,  Sargeant,  had  pos- 
session of  the  premises,  the  lease  gave  Sargeant  no  title  to 
the  possession  as  against  the  plaintiffs ;  and  Sargeant  hay- 
Jng  gone  into  possession  under  the  lease,  which  had  not 
expired  at  the  time  of  the  commencement  of  plaintiff's 
notion,  must  be  regarded  as  the  tenant  in  pouesMum^  until 
he  formally  abandoned  the  premises,  and  gave  notice  of 
such  abandonment. 
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The  Coart  having  decided,  that  the  plaintiffs  were  enti-     j^^JJ^' 
tied  to  a  judgement  for  the  premises,  should  also  have  giv-       1^33. 
en  judgement  for  the  plaintiffs  to  recover  the  rents  and  cotiint  &  ai. 
profits  as  damages. — Stat.  p.  84,  Chap.  7,  Sec.  38.  aibioait  al. 

The  judgement  in  favor  of  Stewart  vs.  Gibson^  upon 
StewiBrt's  mortgage,  can  have  no  bearing  upon  the  rights 
of  the  parties  to  this  suit.  The  present  plaintiffs  were  not 
parties  to  that  suit;  and  their  rights  can  in  no  way  be  af- 
fected by  the  judgement.  It  affords  the  defendants  no 
ground  of  defence  in  this  action ;  and  as  Stewart  has  made 
no  claim  for  rents  and  profits  in  his  suit  against  Gibson, 
he  must  be  regarded  as  having  waived  all  claims  to  the 
same 

Argument  for  defendants. — ^The  levy  of  execution  on 
the  equity  of  redemption  is  void.  That  levy  should  be 
on  the  land  subject  to  the  incumbrance. — 1  Vt.  R.  101, 
Payne  vs.  Webster. — 1  Vi.  R.  303,  Arms  vs.  Burt  ^  a/. 
Plaintifis  show  but  an  equitable  interest,  which  cannot  be 
set  up  against  a  legal  title. — 2  John  R.  84,  221. — 3  John. 
R.  424. — 1  Day,  70.  In  ejectment  the  plaintiff  must  show 
a  right  of  entry,  at  the  time  of  commencing  his  action,  and 
at  the  time  of  trial.— 1  Vt.  R.  244,  Cooky  vs.  Penfield.  The 
legal  title  and  possession  were  in  Stewart  at  the  time  the 
plaintifis  commenced  their  action ;  and  the  plaintiffs  had 
neither  title,  possession,  nor  the  right  of  possession ;  and 
cannot  sustain  this  action. — Bull,  N.  P.  110. 

A  mortgagee  in  ejectment  may  recover  rents  and  prof- 
its.— Bray.  R.  166,  Stanbury  vs.  Dean.  In  this  case  Stew- 
art was  entitled  to  the  rents  and  profits. 

Ejectment  will  not  lie  for  an  equity  of  redemption :  it  is 
not  visible  or  tangible,  and  of  which  the  Sheriff*  can  put 
the  party  in  possession. 

The  action  is  awkwardly  brought  to  recover  the  mesne 
profits.  But  ejectment  will  not  lie,  and  by  the  levy,  plain- 
tiflb  acquired  no  right  to  possession.  The  only  mode,  by 
which  the  creditor,  in  any  execution  levied  on  land,  can  re- 
cover mesne  profits  of  the  debtor,  is  by  action  on  the  case, 
after  having  the  profits  and  improvements  appraised,  as  de- 
scribed by  the  statute — Vt.  Stat.  p.  21 1-12 ;  and  this  on-* 
]y  in  case  the  estate  is  not  redeemed  within  six  months ; 
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/M^'     <uid  the  creditor  has  a  right  to  enter  and  take  possenion. 

^^*^'       Stewart  had  the  right  of  possession  and  has  taken  it. 

CoUiM  k  «L      This  mode  is  not  known  to  the  common  law.    The  plain- 

QiUoak  ii,  (|^s  had  no  right  to  the  possession  at  the  time  of  commea- 
cing  their  action,  or  at  the  time  of  trial.     The  equilj  of 

redemption  was,  as  to  being  of  any  value,  contingent.  In 
this  case,  as  the  contingency  fell  out,  it  was  of  no  vaJoei 
as  the  estate  was  not  redeemed.  So  that  the  plaintiffs  acr 
quired  nothing  by  the  levy. 

At  the  time  of  the  levy,  Gibson  had  no  right,  but  the 
equitable  one  of  redeeming ;  and,  when  that  was  foreclo- 
sed, bis  right  wholly  ceased  and  became  extinguished :  and 
the  plaintiffs  dan  have  no  greater  right  than  Gibson,  who 
then  had  neither  legal  title,  or  actual  possession,  or  right 
of  possession.    Plaintiffs  must  recover,  if  at  all,  on  the 
strength  of  their  own  title — not  on  the  weakness  of  def 'ta. 
On  the  second  plea,  Sargeant  was  enticed  to  judgo* 
ment  in  his  favor.    By  the  plea  of  disclaimer,  he  pkiced  oa 
record  a  full  denial  of  title,  possession,  or  right  of  posaa9- 
sion,  which  is  conclusive  against  him  ever  after.    And  the 
circumstance  of  producing  a  record  of  a  lease  of  an  unet* 
pired  terra,  was  not  sufiicient  to  countervail  the  piea  of 
disclaimer,  connected  with  the  fact,  that  he  had  wholly  ifc* 
bandoned  and  quit  the  possession  two  months  before  the 
action  was  commenced. 

A  party  has  a  right  to  abandon  his  title  or  posaestioo, 
or  both,  whenever  he  pleases. 

It  is  a  rule  in  ejectment,  that  the  plaintiff  must  prove 
the  defendant  in  possession,  at  the  time  the  suit  is  com- 
menced ;  and,  failing  in  this,  the  defendant  will  recover  him 
costs.— Vt.  Stat.  R.  L.  p.  85.-7  T.  R.  327.— 1  Sot.  &Pul. 
673.-1  Chit.  PI.  191. 

The  opinion  of  the  Court  was  pronounced  by 
HuTCBiirsoir,  C  J. — It  appears  by  the  Bill  of  excep- 
tions in  this  case,  that  the  plaintiffs  having  a  demand  againat 
Qibffm,  one  of  the  defendants,  attached,  and,  afterwaida, 
levied  upon  Gibson's  equity  of  redemption  of  the  premis* 
et  m  questkm,  he  havii^  before  mortgaged  the  saaie  to 
one  Ira  Stewart.  The  plamtiffs  claiming  under  this  levjr» 
tiie  defendmts  object  u>  it  as  irregular^  it  being.  iM>t  a  levy 
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upM  tbe  land,  but  apon  the  equity  or  redemption  in  the    ^SZI^* 
same.    The  debt  of  tbe  plaintiffs  was  so  large,  it  swallow-       isit.  * 
ed np  the  whole  equity  of  redemption  of  Gibson.    There  commit <i. 
was,  therefore,  no  need  of  such  a  description  as  would     ^<^-  ^ 
have  been  necessary,  if  the  levy  had  left  Gibson  an  inter- 
eal  renMinkig  there.    In  such  case,  the  levy  must  have 
beeci  made  upon  some  given  undivided  portion  of  the  whole 
premises,  one  fifth  &c.  leaving,  perhaps,  an  undivided  fifth 
stiN  belonging  to  Gibson.    But  as  the  debt  of  the  plaintiffs 
taok  all  Gibson's  right,  and  as  the  plaintiffs  could  not  hold 
at  all  against  Stewart,  but  their  levy  gave  them  the  ri^t 
te  vodeem  from  Stewart's  mortgage,  and,  when  such  re- 
demption was  made  the  whole  title  would  be  in  the  plain- 
tift.    This  levy  upon  all  the  defendants  equity  of  redemp- 
tion IS  good  under  our  statutes.    See  pages  80  and  210. 
The  coses  of  Paine  vs,  W Aster  and  Hathaway  and  Burt  vs. 
Stoddard^  cited  by  the  defendants'  counsel  have  no  appli- 
cation upon  this  point.     In  both  these  cases,  the  levy  up- 
on all  the  debtor's  right  &c.  was  adjudged  ill.    But  there 
was  no  way  of  ascertaining  what  that  right  or  interest  was,    . 
in  tidier  ease  \  nor  did  it  appear  what  the  appraisers  con- 
sidered it  to  be.    There  is  no  such  difficulty  in  the  present 
caae.    Tbe  officer's  return  shows,  that  the  appraisers  con- 
sidered Gibson's  interest  to  be  what  the  records  show  it  to 
be :  to  wit,  the  whole   land,  subject  to  an  incumbrance, 
wiseh  they  definitely  describe.    This  objection  to  the 
plaintiff's  levy  cannot  prevail. 

The  defendants  also  object  to  the  decision  against  the 
defendant.  Sergeant,  holding  him  as  in  possession,  not- 
withstanding his  disclaimer.  There  are  two  answers  to 
this  objeotion.  1st.  The  case  shows  that  there  was  testi* 
mony,  tending  to  riiow  Sargeant  in  poMesstoo,  under  the 
assignment  of  the  lease,  until  the  commencement  td  this 
smt ;  also  testimony  of  his  leaving  the  possession  some 
weeks  before  that  time.  It  might  have  been  decided  a* 
gainst  him  upon  the  weight  of  evidence.  This  would  be 
a  sufficient  answer,  unless  a  decision  upon  the  other  point 
may  have  prevented  a  decision  upon  this ;  which  is  proba- 
ble. 2d.  The  defendants  liability  to  this  action  cannot 
be  at  all  affected  by  his  moving  out  of  this  shop  and  occu- 
pying another,  with  his  lease  continuing  in  full  force,  and 
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^BiioM,    he  continuing   liable  to  pay  rent.     It  is  not  very  clertain 
1833.  '     that  his  surrender  of  his  lease  would  avail  without  an  ai> 

CoUiu  k,  •!.  ceptance  of  such  surrender  by   the  lessor,  or  the  assignor. 

^-^.  •»• .  .  It  surely  would  require  proof  of  good  reasons  for  such  sur- 
render, to  make  the  same,  without  acceptance  put  an  end 
to  the  lease,  and  to  his  liability  to  pay  rent.  But  there  » 
nothing  of  this  in  the  case.  There  is  no  surrender,  nor 
any  notice,  that  be  was  about  to  leave  possession*  The 
decision  of  the  County  Court,  upon  this  point,  was  correct. 
There  was  one  exception  taken  by  the  plaintiffs,  to  a 
decision  against  them.  They  claimed  the  full  amount  of 
rents  and  profits  ;  and  the  Court  decided,  that  they  should 
recover  nominal  damages  only.  Their  decision  upon  this 
point  was  correct.  Also,  Stewart,  the  nK>rtgagee  of  Gibson, 
has  a  controlling  right  to  the  rents  and  profits.  The  plain- 
tiffs have  no  right  against  Stewart  but  to  redeem.  If  they 
take  possession,  they  must  pay  him  for  the  rents  and  prof- 
its until  redemption.  They  recover  in  this  action  merely 
on  the  ground,  that  their  title  is  good  against  Gibson  and 
those  claiming  under  him.  But  their  title  is  not  good  a* 
gainst  these  for  the  damages,  which  belong  to  Stewart. — 
To  him  these  defendants  are  liable.  And  it  does  not  dif- 
fer the  case,  whether  Stewart  insisted  upon  these  rents, 
when  he  took  judgement,  or  the  same  were  then  forgotten, 
or  whether  he  intended  to  relinquish  the  same.  If  it  was 
a  mistake,  possibly  he  might  obtain  a  new  trial  on  some 
terms  or  other,  and  still  include  them  in  his  judgement. — 
if  he  yielded  them  voluntarily,  it  was  for  the  benefit  of 
the  defendants,  not  of  the  plaintiffs. 

The  plaintiffs  arc  not  liable  to  Stewart  for  the  rents  and 
profits,  accruing  before  they  obtained  possession.  After 
that  they  will  be  liable  until  they  redeem.  The  case  pre- 
sents no  date  of  Stewart's  mortgage  or  judgement.  But 
the  counsel  of  both  parties  treat  them  as  prior  to  the  com- 
mencement of  this  action ;  but  consider  the  time  of  re- 
demption as  not  having  expired.  So  we  treat  the  subject. 
The  judgement  of  the  County  Court  is  affirmed. 

DooliUle,  for  the  defendant. 
O.  Seymour^  for  the  plaintiff. 
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IJenrt^W.  Fullerton  vs.  Seymour  &  Hollet.  Ain>iior, 


I 


.  Wlisre  Ik  vflto  is  9IMI9  ffiyftble  to  A.  hB.  er  order,  ytrtBertf  cridoiiM  of  tn 
JadQryemeot  of  the  p»rtoer«h?p  name  by  one  of  the  firm,  without  an  aFormeat 
ofpartoership  in  the  deelaration  does  not  meet  the  aTrmienf  Aat  "  A  &  B.*iB> 
'^or«^^fiid«Me»tlUbiroirn  proper  kand  irntioff  bebf  to  tv^b  indor^moaf 
'^bffcribed." 

This  was  an  action  of  Assumpsit,  tried  at  the  County 
Court,  December  Term,  A.  D.  1833. 

The  declaration  was  in  the  usual  form  counting  upon 
a  promissory  note,  dated  November  fd.  1832,  executed  by 
(he  defendants  to  Orant  &  Seaver,  or  order,  of  Boston,  ft>r 
the  sura  $91 1,43,  and  as  having  been  indorsed  to  the  plain^ 
tiff  by  said  Grant  &  Seaver,  with  the  usual  averment 
**  their  own  proper  hand  writing  being  to  iuch  indonement 
tubscribedy  But  .the  declaration  contained  no  averment 
that  Grant  &  Seaver  were  partners,  or  were  acting  under 
a  firm  of  that  name. 

The  plaintiff  offered  in  support  of  his  declaration  a  note 
given  by  defeuiAnts  to  Grant  &l  Seaver,  answering  the  de- 
scription in  his  declaration,  indorsed  as  follows :  '^  Pay  the 
'contents  of  the  within  to  Henry  N.  Fullerton   without  re- 
.coqrfie  to  us.  GRANT  &  SEAVER.'* 

This  was  accompanied  by  the  testimony  of  a  witness,  who 
'Vtated  that  he  had  done  business  with  a  firm  under  the  name 
of  Grant  &  Seaver  in  Boston,  and  that  they  were  partners 
upder  the  firm  of  Grant  &  Seaver,  and  that  the  endorse- 
ment WBS  io  tb^  hand  writing  of  said  Grant.    .To  all  which 
evidence  the  defendants   objected ;  but  the  Court  over^ 
ruled  the  objection,  admitted  the  evidence,  and  gave  judge- 
ment for  the  plaintiff.    To  which  decision  of  the  Court  the 
.d^lia^dants.  excepted;  the  .cause   passed  to  the . Supreme 
^Wrt  for  revision. 

;Tfae  opinion  of  the  Court  was  delivered  by 
...Bayues,  J. — The  defendants  on  trial  before  the  County 
Ppurt  coDtend^d,  that  there  was  a  variance  between  the 
«werpEient  in  the  declaration,'  and  the  fndorseinent  on  the 
note;  the  avjerment  is,  "that  Grant  and.  Seaver  indorsed 
saidilote».tAetr  ovm  proper  hand  writing  teing  to  such  in- 
dorsement  subscribed.^  Whereas  the  evidence  is,  that  the 
,indorsementis  Jtyhpllv  in  the   hand  w/'iting  of  Grant.     Ar 


• 
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Aboiiosr,    there  is  no  averment  in  the  declaration,  that  (SrMni  4r  S^- 

18S8.       ver  were  partners,  or  were  acting  under  a  firm  of  that 

j^„n^rtoB    name,  we  are  inclined  to  believe,  that  the  indorsement 

••ynw  9l  •!.  °^*^®  ^V  ^^^^  alone,  does  not  prove  the  averment,  « lAcI 

Grant  fy  Seaver  indorsed  said  noie^   their  awn  proper  hand 

tpriting  being  to  such  indorsement  subscribed.*^     Levy  vs.  WH^ 

son,  5  Esp.  N.  P.  R.  180;  Pease  et  al  vs.  Morgan^  T  J.JL 

Therefore,  it  is  considered,  that  the  County  Court  erred 
IB  deciding  there  was  no  variance,  and  their  judgemeoi 
must  he  set  aside,  and 

A  new  trial  granted* 

tVaUer^  for  plaintiff. 

O.  Seymour^  for  defendants^ 


kwitw^t  Benjamin  Marshall  vs.  Nathan  Wood  et  a}< 


tS33 


A  promuioiy  note*  described  in  the  eoodition  of  a  wortg»g;e,  need  ntt  lie 
nrodaeed  on  the  trial  of  an  actioa  of  ejeetment  broag^bt  on  inch  mortga^  ; 
proTided  the  eqaitjr  of  redemption  had  been  releaaed  bjr  the  martfagor  to  til* 
aaortgagae  in  f  aliftfaction  of  the  note. 

Where  the  raleate  of  the  eqnit  j  of  redemption  h  bjr  a  warranto*  d«odf  tiMi 

■Boxtgage  is  not  merged  in  sach  deed,  where-  it  is  not  for  the  interest  of  tho 
mortgsgee  to  hare  it  merge. 

To  bring  an  action  of  cj«ctment  against  sereral  persons,  who  oeeapy  dilbr- 
cnt  rooms  in  the  plaintiff's  bnildtng,  is  not  a  mis|oitader  of  defeadaim  %t<^ 
majr  plead  seTendljr  net  guiUy  as  to  the  loom  which  he  oceupies,  and  tf>ctolp» 
as  to  ererj  other  room. 

The  effect  of  a  disclaimer  at  common  law. 

This  action  was  brought  against  Wood,  Seymoar  and 
others,  who  occupied  a  certain  building  situated  on  iwiii  t» 
which  the  plaintiff  claimed  title  by  virtue  of  two  -s^gral 
mortgage  deeds,  executed  and  delivered  by  ontJoMU'H^^ 
Stq^henSf  the  former  owner. — ^One  of  them  to  a  man  namad 
Grimshaw,  dated  the  14  th  day  of  December,  1835,  wodmh 
signed  to  the  plaintiff  the  5th  day  of  October,  1 82T^-^the 
other  to  a  man  named  Boisgerardj  dated  the  18th  day  of 
February,  1826,  and  assigned  to  the  |>laintifr  the  35th Tlay 
September,  1827.  / 

It  appeared,  that  after  the  execution  of  said  mortgage 
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deedi,  and  while  Stephens  remained  in  possession,  to  wit,    addho*, 
in  the  fall  of  the  year  1827,  he  made  a  verbal  agreement      TSS!^' 
with  one  Jostph  Houghy  by  which  Hough  was  to  erect  the     m,^,^,,,   " 
building,  and  use  it  for  five  years ;  after  which  he  was  to  «-  j  ?•     , 
take  It  off  from  the  land,  or  receive  for  it  the  sum  of  ^1000. 
It  further  appeared,  that  after  the  building  was  erected  by 
Bonghj  to  wit,  on  the  12th  day  of  August,  1826,  Stevens 
conveyedfall  his  real  estate,  including  this,  to  one  Ira  Siew^ 
art  and  others,  in  trust,  for  the  benefit  of  certain  of  his 
creditors ;  and  that  the  said  Siewart  subsequently,  on  the 
12th  day  of  July,  1830,  procured  to  himself  in  his  own  right 
a  deed  from  Hough  of  the  building ;  and  afterwards,  oa 
the  11  th  day  of  October,  1830,  conveyed  one  moiety  of  the 
same  to  AaiAan  Wood^  one  of  the  defendants. 

It  further  appeared,  that  said  Stewart^  and  one  of  the 
ether  persons  named  in  the  truFt  deed,  on  the  16th  day  of 
May,  1831,  conveyed  toHhe  plaintiff,  Marthallf  their  right  of 
redemption,  in  the  whole  of  the  mortgaged  premises,  which 
had  been  assigned  to  them  in  the  manner  above  mentionedt 
abd.gave  said  Marshall  possession  thereof.   They  also  con- 
veyed, ^L  the  same  time,  to  said  Marshall^  other  property 
not  included  in  the  mortgage,  to  the  amount  of  $4000 ; 
and'  it  was  then  agreed  between  the  parties  to  the  convey- 
ance, that  Marshall  should  hold  and  own,  three-fifths  of 
the,  proper^  thus  conveyed  to  him  on  account  of  his  mort- 
ftgea,  and  that  Stewart^  the  acting  trustee,  should  have 
and  bold  the  otiier  two-fifths. 

It  appeared,  that  while  the  building  was  occupied  by 
Hoi^A,and  until  the  commencement  of  the  suit,  it  had  been 
OMQimd  in  a  separate  and  distinct  manner— one  part  for 
•  iMryer's  ofliee,  and  the  other  part  for  a  store  ;  and  that 
'S^anmr,  one  of  the  defendants,  was  a  lawyer,  and  had  oc- 
eiipied  fhe  office  under  Hough  tf  fFoo<7,— the  other  defen- 
diiil>bad  occupied  the  store  under  the  trustees,  and  by  an 
^leenent  with  said  Siewart j  without  any  connexion  or  pri- 
lily  whatever,  and  were  so  occupying  when  the  trustees 
deeded  ioMarJudl  as  aforesaid. 

The  ease  was  tried  by  the  Court  by  consent  of  parties, 
and  the  counsel  for  the  defendant  requested  the  Court  to 
4^jMer.    • 
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j^^*        Fifpt^  That  under  tho  above  circumstancesi  it  wasin«^ 
— idsa.        ciunbe/xt  on  the  plaintifT  to  produce  the  obligations  secured 
Manftftii     by  the;^ortgage,  or  thoy  would  be  presumed  paid  or  can- 
woo?et  ai.   celled  and  taken  up ;  or,  at  least,  necessary  to  explain  why 
tJiey^were  not  produced. 

.Second,  That  whatever  name  the  parties  might  have 
given  to  the  conveyance  to  Marshall,  that  circumstance 
and  the  contract  connected  with  it,  was  prima  facie  aii  e<* 
tinguishment  of  the  mortgage. 

-  Th;rd,  And  that  the  plaintid  could  not  join  different 
p^rjBons  in  the  same  suit  between  whom  there  had  been  no 
privity,  concert  or  connexion  in  the  possession  of  the  dif- 
ferent apartments  of  said  building. 

But  the  Court  decided  in  favor  of  the  plaintiff  upon  each 
of  the.  above  points.     To  which  the  defendants  made  tho 
OKpeptipns  which  are  now  presented  for  Ihc  consideratioa . 
of  the  Court. 

« 

Counsel  for  deJenJanis  contended, 

1st,  That  it  was  incumbent  upon  the  plaintiff  to  produce* 
the  obligations  secured  by  the  mortgages,  or  they  wouM  ' 
be  presumed  paid  and  cancelled,  or  taken  up;  or  it  witsr 
at  least  necq^sary  for  the  plaintiff  to  explain  why  they 
were  not  produced. — 3  Vt.  Rep.  202,  Edgellvs.  Stanford. 

2d,    That  whatever  name  the  parties  might  have  given ' 
to  the  conveyance  to  Marshall,  that  circumstance  and  the- 
contract  connected  with  it>  was  prima  facie  an  extinguish- 
ment of  the  mortgages. 

3d,  That  the  plaintiff  could  not  join  different  personffin 
the  same  suit  between  whom  there  had  been  no  priWfy, 
concert  or  connexion  in  the  possession  of  the  different-*-'^ 
partments  of  said  building. 

Counsel  Jor  plaintiff. — The  mortgages  in  ftvoi*  of  €(rifli**^ 
shaw^and  Boisgerard,  executed  by  James  W.  Ste)>btAnK,'«M^ 
which  included  the  premises  in  question,  hud  beM  amgfil-* 
ed  to  the  plaintiff  long  previous  to  May,  1&31 ;  and  00  thai 
2d  of  May,  1831,  the  plaintiff  received  possessiofl  of  tfie 
mortgaged  premises  from  the  assignees  of  said  IStisv^rtry 
and  on  the  16th  of  May,  1831,  the  assignees  quit-claime<f* 
the  same  premises  to  the  plaintiff,  in  whom  the  title  still 
vfimains. 


OF  THE  STATE  OF  VEftMOJlT.  ^ 

1st.  A  felease  of  the  equity  of  redemption  by  the  mort-'  ^ 
gagor,  does  not  discharge  the  title  of  the  mortgaged  tm^'_j^' 
rfer  the  mortgage,  even  though  the  notes  or  bonds  se-  MMrfnii^ 
cured  by  the  mortgage  be  given  up  to  the  mortgagor.-^"  wo^uiilr 
Sec  6  Con.  Rep.  375,  Lockwood  vs.  Strtrinvant'. 

2d,   The  deed  of  one  half  the  store  from  Stew&rt  to*. 
Wood  (which  did  not  include  the  land  on  vvhich  it  stodd) 
was  subject  to  the  rights  of  the  assignees,  and  was  liab^o' 
to  be  disposed  of  by  them  under  the  trust  deed.  - 

3d,  The  action  is  well  brought  against  allthe  tenants  in' 
possession, — See  Stat.  p.  B5,  sec.  39.     The  tenants  can 
(fisdiaim  for  such  part  of  the  premised  as  they  are  ilot  ifi'' 
possession  of.  '  ' 

V 
•  f 

A 

The  opinion  of  the  Court  was  delivered  by  '     .  -   . 

Baylies,  Jw — >Tbe  defendant's   counsel    requested  the 
Oourt  to  decide^  1st.  That  under  the  above  circtiiB^taa* 
ced,  it  wad  incumbent  on  the  plaintiff  to  produce  the  obtU^ 
gations  secured  by  the  mortgage,  or  they  would  bepso-.: 
sum^  piridv  or  cancelled,  and  taken  up  ^  or  at  least,  it  was 
n^c^ssary  to  explain  why  they  were  not  produced.  ;, 

W'ben  the  equity  of  redemption  is  foreclosed  by  a  de«>^ 
<Me  of  a  Court  of  Chancery,  or  is  released  by  the  morlga:* 
gdr,  or  by  his  assignee,  to  the  mortgagee,  or  to  his  assignee,  * 
tbe  title,  whrch  was  conditional,  becomes  absolute;  and. 
it  cannot  be  necssary,  for  the  mortgagee,  or  his  assignee,., 
to  preserve  the  note,  which   is  de^ribed  in  the  conditioa 
of  the  mortgage,   to  keep  good  h's  title;  nor  produce 
tbia  note  to  maintain  ejectment  brought  on  the  mortgage.. 
The  presnmption  is,  that  if  the   mortgagor  released  his  e- 
qsity  of  redemption  to  satisfy  the  note,  the  note  was  given 
up  to  him  by  tho  mortgagee,  at  the  time,  to  be  cancelleit. . 
Bttt  if  the  mortgagor  has  never  released  his  equity  of  re- 
demption, this  presumption  cannot  arise ;  and  if  the  roort«« 
g«gee  is  unable  to  produce  the   note,  the  presumption  is,, 
tkat  tbe  morgagor  has  paid  it,  and  taken  it  up  \  not  by  a- 
rfieiupe  of  tbe  equity  of  redemption,  but  in  some  other  way« 
It  was  on  this  presumption,  that  a  majority  of  this  Court  de-». 
cided^  ttmt  the  mortgagee  could  not  maintain  ejectmMt  a* 
gainst  ther  mortgagor,  without  producing  the  note  described 
tilthe  condition  of  the  mortgage.    See  Eti^ell  vs.  Stwrfori^  3 
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^^'^*    Yu  R«  203«   But  (his  decision  is  not  applicable  to  the  case 

»«•       at  bar. 
Mkrfkiai         Second  Request :  To  decide   that  whatever  name  the' 
wJSl'^tat.  P^^"  might  hare  given  to  the  conveyance  to  Marshall,^ 
that  circumstancei  and  the  contract  connected  with  it  was , 
primiA  facie  an  eitinguishment  of  the  mortgages. 

It  has  been  often  decided,  that  where  the  mortgagor  has 
by  deed  conveyed  his  equity  of  redemption  to  the  mortga- 
gee in  satisfaction  of  the  note  described  in  the  condition  of 
the  mortgage,  the  mortgage  becomes  an  absolute  title,  and 
it  not  merged  in  the  conveyance  of  the  equity  of  redemp* 
tion,  if  such  merger  would  operate  to  the  injury  of  the 
mortgagee.  See  1  Chip.  448;  2  Con.  Rep.  161;  6  Con. 
Rep.  388-9 ;  3  J.  C.  R.  53.  The  County  Court  did  not 
err  in  disregarding  this  request. 

Third.  That  the  plaintiff  could  not  join  dtflTerent  per- 
sons in  the  same  writ  between  whom  there  had  been  no 
privity,  concert,  or  connexion  in  the  possesion  of  the  dif** 
ferent  apartments  of  said  building, 

The  plaintiff  having  bought  the  building  in  question, 
and  naving  found  the  defendants  in  .  possession,  was  nol 
obliged  to  enquire  how  th^y  came  there ;  nor  what  divis- 
ion of  his  property,  they  had  made  anK>ng  tbenaflelves ;  bill 
he  might  bring  his. action  against  them  ail,  jointly;  and  if 
any  one  does  not  choose  to  be  responsible  for  the  6thers» 
as  to  the  rents  and  profits,  he  may  plead  severally,  not 
gvilty^  as  to  that  part  of  the  building  in  his  possession,  and 
disclaim  as  to  every  other  part.  Or  if  he  was  in  posses- 
sion of  no  part  of  the  building,  when  the  writ  was  served, 
he  may  disclaim  as  to  the  whole.  This  proceeding  i  n 
ejectment  is  allowed  by  Statute,Cbap.7,  p.  89,  which  says^ 
^  The  writ  shall  not  be  abated  because  all  the  tenants  are 
hot  sued;  but  those  on  whom  service  is  made,  shall  an? 
'  i^erlbr  such  part  of  the  premises  only  as  he,  she  or  they 
afaall  distinguish^  and  set  forth  in  his,  her  or  their  plea,  af^d 
Sisctaim  the  remainder.  And  if  any  shall  disclaim  the  whole 
ualCg^sthe  plaintiff  shall  prove  such  disclaimers^  possessioniOf 
an;.or*  part  *of  the  brerioisesr  demanded,  sach  disclaimer  shall 
recover  costs  against  the  plaintiff."  The  word,  '*  disclaim'' 
er,*^  hi  the  Statute,  is  .improperly  used  for  defendant,  -n  .' 
The  notion  of  a  disclaimer  in  our  action   of  ejectment 
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•eems  to  have  been  borrowed  from  the  common  lair  pro- 
ceedings in  real  actions. 

*'  But  as  a  disclaimer  was  never  ai  common  law,  plead- ' 
ed  in  bar  of  the  action  ;  so  neither  was  it,  strictly  speaking, 
a  plea  in  abatement.  It  did  not  give  the  demandant  a  bet-- 
ier  unit.  It  contained  no  traversable  fact. *^li  was,  in  effect, 
an  offer  by  the  tenant  to  yield  to  the  claim  of  the  deraan* 
dant,  and  to  admit  his  title  to  the  land.*'  See  Stearns  on 
Real  Actions,  223. 

Whether  a  disclaimer  under  our  Statute  does  in  its  e^ 
fects  differ  from  a'common  law  disclaimer,  we  are  not  called 
upon  to  decide.  But  we  are  all  satisfied,  that  lYi  this  no- 
tion there  was  no  misjoinder  of  defendants. 

The  judgement  of  the  County  Court  is  affirmed.  ., 

Bates^  for  defendants. 

Phelps  fy  Bell  fy  Starr,  for  plaintiffs. 
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ScTMOUn  SCLLICK   VS.   PcTJBII  StARB. -^ 

*  .     '•* 

Tbat  a  l«Me  of  Uiid  for  tbe  life  of  leuee  mty  be  premmeda  ai  irell  •■  Mjr 
•tibtfr  ettafe,  when  the  feeU  prored,  are  ealeolattA  to  rate*  ttaeb^reMBiplM? 

'That  a  parehafer,  froM  tbe  ortfiaal  owaor,  it  bound  to  aotlea  ■neli  a|>oiMa- 

diM»  tm4  eaa  only  li*ld  tabjoet  to  it. 

• 

The  case  came  up  froni  the  County  Court  upon  the  fol* 
lowing  bill  of  exceptions: 

This  was  ejec^ent  for  the  land  .on  which  the  office,  of 
the  defendant  stands,  in  the  village  of  Middlebury. 
.  Plea,  J^ot  guilty^  and  trial  by  jury.  .      *' 

The.  plaintiff  gave  in  evidence  two  deeds  from  Gamaliel 
Pai/)ter.  to  Epaphras  Miller ;  one  bearing  date  December 
6th,  1800,  and  the  other  August  9tb,  1805;  and  prpv^i^ 
that  the  spot  of  ground  in  question  is  contained  in  one  or 
both  pf  these  deeds.  And  it  was  admitted,  that  said  rain* 
tej  had  a  good  title.  The  plaintiff  also  gave  in  evidence 
^  deed  of  the  premises  sued  for,  from  said  Miller  to  himself^ 
dated  October  16th,  1827. 

The  defendant  gave  in  evideoce  a  deed  from  said.  Mil- 
ler lo  himself,  of  a  piece  of  ground  about  twenty •ihre^e  f<^ 
long  and  sixteen  feet  wide,  situate  near  the  spot  in  qoea- 
Uon;  and  i^lso  a  le^se  from  said  Millet  to  himself  of  lim 
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^22»^.   .Mime  Uind  ;;4be  4eed  being  dated  August  9th,  1805,  and 
Wi'  '     the  lease  March  10th,  1808. 


.»*• 


3^^!^  It  appeared  that,  ioifnediately  afipr  the  execution  of  said 

fiSa.  ^^^  ^^  the  defendant,  in  1805,  he  erected  the  office  afoire- 
•said  on  the  land  described  in  said  d^ed  and  lease ;  and  oc- 
cupied the  same,  until  some  time  in  the  year  1810,  when 
-be  removed  to  tiie  office  formerly  occupied  by  the  late  Sam- 
ruel  Miller,  and  continued  there  until  September,  A.  D. 
J812. 

It  further  appeared  in  evidence,  that,  soon  after  the  de- 
•fendant  bad  so  removed,  the  said  Miller,  wishing  to  erect  a 
large  building  on  the  land  which  was  in  part  covered  by 
the  defendant's  said  office,  agreed  with  the  defendant  that 
said  office  should,  at  the  expense  of  said  Miller,  be  remo- 
ved to  another  place  on  said  Miller's  land,  and  fitted  up  for 
use  :  that,  while  the  defendant  should  continue  in  the  of- 
fice, to  which  he  had  removed,  he  should  enjoy  the  same, 
free  of  rent;  and  the  said-Miller,  during  the  same  time, 
should  have  the  rents  and  profits  of  the  office  in  ques- 
tion :  but  that  the  defendant  should  have  a  right  to  return 

to  Jiis  former  office  at. any  time  within  two  years.     Said 

Miller  did  thereupon  remove  the  office  in  question  to  the 
place  where  it  now  stands,  and  there  fitted  it  up  for  use, 
and  rented  it  until  September,  1812,  when  the  defendant 
.returned  and  took  possession  of  it.  .  In  the  mean  time,  said 
Miller  had  occupied  the  ground  from  which  said  office  was 
iresKJVed,  by  ere.cting  a  large  building  on  that  and  other 
adjoining  ground ;  which  building  is  yet  standing. 

It  further  appeared,  tliat  the  defendant  liad  occupied  the 

rpffice-wihcreit  now  stands,  from  the  time  of  his  so  resuming 

ipossQssion  of  it4n  September,  A.  D.  1812,  till  the  present 

tMU0,  without  any  payment  or  demand  of  rent,  or  any  stip- 

•julation  for  rent;  and  that  he  h^d,  on. several  occasions,  a^- 

.serted,  that  he  owned  a  life  .estate  in  the  office  and  land ; 

.but  no  conveyance  or  writing  was  shqwn  from  Miller,  or 

any  other  person,  to  the  defendant,  in  relation  to  the  land 

where  said  office  stands.     Said  Miller  being  a  witness,  tes- 

.fi^djthathchad  given  no  deed  or  writing  to  defendant.' 

o-'Itiurtlier  appeared  that,  shortly  before  the  date  of  the 

.#^d  icooUMiUer  to. the.  plaintiff,  ap  arran^erpent  began  to 

J^  talked  x)f  botw^^n  «aid  Miller  tind.the  defendant,  by 
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which  said  Miller  was  to  remove  said  o^ce  to  another  place 
on  his  land ;  and  the  defendant,  with  said  Miller^  and  also 
with  the  plaintiiT,  examined  the  new  location  for  said  office. 
The  arrangement  for  the  removal  was  agreed  on  about  the 
time  of  the  date  of  said  deed  to  the  plaintiff:  and,  afler 
the  date  of  said  deed,  the  plaintiff,  being  about  to  leave 
home,  appointed  said  Miller  to  superintend  the  removal* 
And  the  defendant  having  prepared  the  office  to  be  remo- 
ved, said  Miller  commenced  the  removal,  and  drew  it  from 
off  its  foundation  into  the  highway  :  and,  a  dispute  arising 
between  him  and  the  defendant  respecting  the  position  in 
which  the  office  was  to  stand  in  its  new  location,  the  de- 
fendaat  prevented  the  further  removal — replaced  the  office 
on  its  former  foundation,  and  has  there  occupied  it  ever 
smce.  Some  time  after  this,  the  action  was  commenced  ; 
and  there  was  no  evidence  of  any  communication  between 
the  plaintiff  and  Miller  or  defendant,  in  relation  to  said  of- 
fice or  land,  from  that  time  till  this  action  was  brought. 

The  defendant  contended,  and  requested  the  Court  to 
charge  the  jury,  that,  on  this  showing,  he  was  entitled  to 
hold  a  life  estate  by  the  Statute  of  Limitations,  or  presump- 
tion of  a  grant  of  such  estate.  But  the  Court  refused  so 
lo  charge ;  but  instructed  the  jury,  that,  on  this  showing, 
the  defendant  did  not  appear  to  have  acquired  any  legal 
right,  by  which  he  could  resist  the  action ;  and  that  the 
plaintiff  was  entitled  to  recover  for  the  use  of  the  land,  not 
of  the  office,  after  it  was  replaced  as  aforesaid. 

Verdict  and  judgement  for  the  plaintiff.  And  to  the  de- 
cision and  charge  aforesaid,  the  defendant  excepts.  Ex- 
ceptions allowed,  and  passed  to  the  Supreme  Court. 

Argument  Jor  the  defendant.— Uij  The  lease  from  Epa- 
phras  Miller,  bearing  date  in  1808,  of  the  land,  on  which 
defendant's  office  then  stood,  was  a  lease  for  the  life  of  the 
defendant ;  and  the  contract,  under  which  the  removal  of 
the  office  by  Miller  in  1810  was  made,  was  a  contract  for 
the  exchange  of  the  two  pieces  of  land  between  the  par- 
ties, and  was  followed  by  the  exchange  of  possession.  In 
the  case  of  the  exchange  of  lands,  or  any  freehold  interest 
therein,  without  dud,  followed  by  a  change  of  possession, 
the  continued  possession  of  the  parties  for  fifteen  years, 
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ADMtov,    completes  the  title  in  each.     It  is  a  contract  executed;  and 

18M.  '     the  Statute  of  Limitations  operates  to  confirm  the  title. — 

B^wick      The  defendant  had  occupied  the  ground,  where  his  office 

now  stands,  about  eighteen  years  previous  to  the  bringing 

this  action. — See  2  Black.  Com.  323. 

2d,  The  arrangement  for  another  exchange  in  October, 
1827,  does  not  alter  the  rights  of  the  parties.  It  did  not 
proceed,  mo  far  as  it  did  proceed^  upon  any  chiim  of  right  by 
Miller,  or  the  pTaintifT.  It  was  an  arrangement  for  mutual 
accommodation,  without  any  consideration,  it  not  being 
carried  into  effect.  It  was  no  waiver  of  any  right  by  the 
defendant. 

3d,  By  lapse  of  time.  Miller's  title  is  complete  to  the 
land,  where  the  office  originally  stood.  The  defendant  is 
divested  of  his  interest  there.  If  he  is  not  to  hold  the  land, 
on  which  his  office  now  stands,  for  life,  it  is^  giving  effect 
to  a  fraudulent  act  in  Miller  and  the  plaintiff^  to  dispossess 
the  defendant.  The  deed  to  the  plaintiff*,  from  Milter, 
was  not  perfected  by  acknowledgement,  until  just  before 
the  commencement  of  this  action,  when  the  possession  of 
the  defendant  was  adverse  to  Miller,  as  it  was  also  at  the- 
date  of  the  deed  in  October,  1 827. 

4th,  The  Court  erred  in  not  charging-  the  jury,  that  froni* 
the  length  of  time  the  defendant  had  had  the  exclusive 
possession  of  the  premises,  they  were  at  liberty  to  presume 
the  execution  of  a  lease  of  the  premises  in  question,  by 
Miller  to  the  defendant  for  his  life. — See  1  Swift's  Digest, 
165-6. — 2  Saunders'  Rep.  175,  a  — 3  Term  Rep.  1 59,  Read 
vs.  Brookman. — 1  Bos.  &  Pul.  400,  Holcroft  vs.  HeeL — 5 
Cranch,  276,  Hepburn  vs.  Auld. — 5  Con.  Rep.  302,  Camp- 
vs.  Camp, 

5  th,  The  Court  erred  in  charging  the  jury,  that  the  plain- 
tiff* was  entitled  to  recover  as  damages,  a  ground  rent  from 
the  date  of  his  deed,  viz.  in  October,  1827 :  whereas  the 
defendant  had  no  notice  of  any  deed  to  the  plaintiff,  nor 
had  the  plaintiff  made  any  claim  of  the  defendant  until  the 
commencement  of  this  action. 

Argument  for  the  plaintiff. ~\.  As  Mr.  Starr  went  inta 
possession  of  the  disputed  premises  under  Mr.  Miller,  and 
by  his  consent,  and  never  gave  him  notice  of  any  adverse^ 
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clftim,  their  respective  rights  must  depend  upon  the  con- 
tract or  understanding.  And,  as  between  them,  the  Stat- 
ute of  Limitations  could  have  no  operation.  It  can  hard- 
ly be  necessary  to  state  the  familiar  principle*  that  the  stat- 
ute attaches  only  to  an  adverse  claim,  and  such  an  inva- 
sion of  the  onraer's  rights  as  he  might,  and  ought  to  re- 
dress by  suit. 

2.  The  Statute  of  Limitations,  which  provides,  that  no 
action  shall  be  brought  but  within  fifteen  years  after  the 
entry  upon  land,  has  been  construed  to  confer  a  good  title 
in  fee,  upon  an  individual,  who  has  been  in  possession 
claiming  title  fifteen  years.  But  it  is  denied,  that  an  es- 
tate for  years,  or  for  life,  can  be  acquired  in  this  way. — 
Tiiese  ase  particular  estates  carved  out  of  larger  estates, 
and  imply  a  tuperior^  under  whom  the  right  it  enjoyed. — 2 
Aiken,  269,  Mitchdl  vs.  Walker. 

3.  But  however  the  case  might  be  between  Miller  and 
Starr  J  the  latter  had  no  paper  or  recorded  title  ;  nor  does  it 
appear,  thatSellick  had  any  notice  of  any  right,  or  claim, 
of  Starr  to  the  premises. 

In  such  a  case,  the  circumstance  that  Starr  occupied 
the  premises,  could  not  be  regarded  as  notice  to  Mr.  Sel- 
lick  of  some  invisible,  disputed  claim. 

But  if,  in  any  case,  the  possession  alone  would  be  suffi- 
cient to  put  the  purchaser  on  the  guard,  and  induce  enqui- 
ry as  to  the  right ;  it  is  sufficient  in  this  case,  that  Mr.  Starr 
consented  to  remove. 

Mr.  SeUick  found  the  title  to  the  premises  in  Mr.  Miller, 
and  Mr.  Starr  in  possession.  Mr.  Starr,  without  any  pre- 
tence of  a  claim,  consented  to  remove,  and  Mr.  Sellick  pur- 
chased.  It  would  be  strange  if  his  claim  could  be  defeated. 

Hutchinson,  C.  J. — ^This  is  an  action  of  ejectment  for 
the  land  on  which  the  defendant's  office  stands.  The  plain- 
tiff claims  title  to  the  same  by  virtue  of  a  deed  from  Epa- 
phras  Miller. 

The  defendant  contends,  that  he  ought  to  be  protected 
in  his  possession,  either  by  the  Statute  of  Limitations,  or 
the  presumption  of  a  grant,  or  lease,  from  said  Miller,  of  a 
life  estate  in  the  premises.  Ho  urges  this  firom  various  cir- 
cumstances, detailed  in  the  bill  of  exceptions. 
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It  there  appears,  that  the  defendant  had  a  deed  and  lease 
for  his  life,  from  Miller,  of  the  other  piece  of  land,  on  which 
•  the  defendant's  office  was  first  erected  ;  that  Miller,  with 
the  consent  of  the  defendant,  moved  the  defendant's  office 
from  said  premises,  where  it  was  erected,  on  the  defend- 
ant's life  estate,  to  its  present  location,  and  erected  a  per- 
manent building  where  this  office  first  stood,  and  extending 
on  to  land  of  said  Miller,  where  he  has  occupied  it  till  his 
title  has  become  established  by  the  Statute  of  Limitations, 
if  he  claimed  to  possess  in  his  own  right,  as  appears  prob- 
able by  the  bill  of  exceptions.  It  also  appears,  that  the 
defendant  has  occupied  bis  office,  in  its  present  location, 
more  than  fifteen  years — ever  since  September,  1812,  with- 
out paying  rent,  and  without  any  demand  of  rent  by  Mil- 
ler;  and  that  the  defendant  several  times  asserted,  that  he 
had  a  life  estate  in  the  office  and  land.  The  defendant 
contended,  that  all  these  circumstances  together  were  suf- 
ficient to  warrant  such  presumption,  without  showing  a 
deed  or  lease ;  notwithstanding  Miller  testified,  that  he 
never  gave  any  deed  or  lease,  as  he  recollected. 

We  cannot  read  this  statement  without  strongly  suspect- 
ing, that  it  was  probably  the  understanding  of  Miller  and 
the  defendant,  that  the  defendant  should  occupy  his  office, 
in  its  new  location, as  long  as  he  would  have  had  a  right  to 
occupy  it,  in  its  first  location.  And,  after  fifteen  years 
possession,  perhaps  after  a  shorter  period,  the  defendant 
possessing  without  demand  of  rent,  it  ought  to  be  presu- 
med, or  rather,  the  jury  might  well  presume,  that  such  un- 
derstanding was  perfected  by  a  life  lease,  in  the  outset ; 
though  that  lease  is  not  now  to  be  found,  nor  is  recollect- 
ed  by  Miller. 

Indeed,  a  contrary  position  would  seem  incredible,  ci- 
ther in  reference  to  Starr  or  Miller.  That  Starr  should 
permit  Miller  to  move  his  office  from  his  own  life  estate, 
upon  land  of  Miller,  and  erect  upon  this  life  estate  a  per- 
manent building  for  the  use  of  Miller,  and  extending  to 
Miller's  other  lands,  and  the  defendant  have  no  compen- 
sation for  this,  and  have  no  security  against  his  being  oust- 
ed any  day,  is  not  easily  to  be  credited.  Nor,  can  we  be- 
lieve, that  Miller  did  all  this  without  some  security  that 
the  defendant  should  not  claim  possession,  during  his  life, 
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of  the  portion  of  this  new  building,  which  stood  on  the  de- 
fendant's life  estate.  And  the  longer  the  parties  acquies* 
ced  in  this  new  arrangement,  and  peaceably  occupied  the 
respective  buildings  in  conformity  with  it,  the  stronger  is 
the  presumption,  that  each  confirmed  the  exchange  by  an 
appropriate  conveyance  to  the  other.  The  eighteen  years 
possession  by  each,  with  no  demand  of  rent,  and  no  marka 
of  acknowledged  tenancy,  is  sufficient  to  put  the  question 
at  rest  during  the  life  of  the  defendant.  Any  thing  is  to  be 
presumed  ,which  might  lawfully  exist,  to  quiet  so  long  a 
possession.  In  4th  Term  Reports,  682,  Syburn  vs.  Slade, 
the  lessors  of  the  plaintiff  produced  a  lease  from  one  Geo. 
Pym,  who  had  been  of  age  about  four  years.  It  appeared, 
that  the  estate  had  been  given  by  will  to  trustees,  in  trust 
to  convey  to  George  Pym  on  his  arriving  at  the  age  of  twen* 
ty-one  years.  The  plaintiff  was  nonsuited  because  the  le- 
gal title  was  in  the  trustees.  The  nonsuit  was  set  aside  in 
Bank ;  Lord  Kenyon  and  the  whole  Court  agreeing,  that 
there  was  no  reason  why  the  jury  should  not  hav  e  presumed 
a  conveyance  from  the  trustees  to  George  Pym  ;  adding, 
it  was  their  duty  to  have  thus  conveyed,  and  it  must  be 
presumed  they  did  their  duty. 

In  the  11th  of  East.  Rep.  376,  Trustees  vs.  Merryweaiher^ 
it  was  holden,  that  six  years  use  was  sufficient  to  found  the 
presumption  of  a  dedication. 

In  the  4th  of  Term  Rep.  468,  Wilkinson  vs.  Payne^  the 
suit  was  brought  upon  a  note,  which  appeared  to  have  been 
given  to  induce  the  plaintiff  to  marry  the  defendant's  daugh- 
ter. The  defence  was,  that,  though  the  plaintiff  in  fact 
married  the  daughter,  the  marriage  was  not  legal ;  and  the 
marriage,  shown  on  trial,  was  not  legal.  The  plaintiff's 
wife  had  died  three  weeks  after  he  became  of  age.  Till 
then,  they  lived  together  as  husband  and  wife ;  and  were 
so  treated  by  the  connexions,  and  by  the  defendant  him* 
self.  It  was  lefl  to  the  jury  to  presume  a  legal  marriage 
after  the  first,  which  was  not  legal.  This  they  presumed 
accordingly ;  and  the  Court  refused  to  grant  a  new  trial. 
This  must  have  been  a  very  short  period,  though  the  ex- 
act length  of  it  does  not  appear. 

In  1st  Phil.  Ev.  129,  marginal  page,  is  a  long  note,  ci- 
ting several  cases  in  support  of  a  similar  doctrine. 
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In  Gray's  case,  5  Coke,  p.  79,  one  prescribed  for 
right  of  common,  and  obtained  a  verdict.  But  as  the  ev- 
idence was,  that  he  paid  the  annual  rent  of  a  hen  and  five 
eggs,  a  question  arose,  whether  the  verdict  could  stand, 
unless  it  were  also  found  that  he  punctually  paid  this  rent. 
But  the  Court  said  the  landholder  might  distrain  for  the 
rent. 

The  defendant's  possession  would  warrant  the  presump- 
tion of  a  seizin  in  fee,  were  it  not  for  the  proof  of  his  taking 
possession  under  Miller.  But  that  proof  must  be  taken  in 
connexion  with  the  circumstances  of  the  possession.  If 
he  paid  rent,  he  must  be  presumed  to  hold  on  payment  of 
rent.  If  he  pays  no  rent,  and  none  is  demanded,  it  must 
be  presumed  that  he  was  to  hold  without  payment  of  rent. 
But  the  defendant's  possessing  in  the  new  location  of  his 
office  without  paying  rent,  instead  of  the  place  where  ho 
had  a  life  estate  without  paying  rent,  affords  a  presump- 
tion, that  he  had  a  life  estate  in  the  new  location  of  his  of- 
fice, according  to  his  claim,  several  times  expressed. 

In  the  1st  of  Phil.  Ev.  127,  marginal  page,  it  is  said, 
^*  The  usage,  which  is  supposed  to  be  founded  on  a  grant 
or  agreement,  determines  also  the  extent  of  the  supposed 
grant.  The  right  granted  is  considered  to  be  commensu- 
rate with  the  right  enjoyed."  This,  as  applied  to  the  case 
before  us,  is  the  defendant's  enjoying  without  rent,  is  evi- 
dence of  a  grant,  that  he  should  enjoy  without  rent-  This, 
of  itself,  would  tend  to  show  a  grant  in  fee;  Miller  always 
living  in  sight  of  the  premises.  But,  when  it  is  also  pro- 
ved, that  he  held  under  Miller,  and  held  this  instead  of  the 
other  piece,  in  which  he  clearly  bad  a  life  estate,  the  whole 
tends  to  show,  and  would  well  warrant  the  presumption, 
that  Miller  had  executed  to  the  defendant  some  instru- 
ment, which  vested  in  him  a  life  estate  in  the  prem- 
ises. 

This  would  decide  the  case,  as  between  Miller  and  the 
defendant.  But  the  plaintiff  contends,  that  he  is  not  to  be 
affected  by  those  circumstances,  now  urged  by  the  defend- 
ant, which  do  not  appear  of  record.  It  has  been  decided, 
that  nine  years  possession  under  a  contract  for  a  deed  and 
an  unrecorded  deed,   was  sufficient  notice  to  an  after  at- 
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taching  creditor,  who  procured  his  attachment  to  be  first 
recorded.     See  2  Vt.  R.  544,  Ruhlee  vs.  Mead. 

Here  was  a  possession  of  eighteen  years,  of  which  the 
plaintiff  coald  take  notice  as  well  as  courts  and  jurors. — 
And  he  ought  to  draw  the  same  presumptions  from  such 
possession  as  they  would  draw.  If  he  would  claim  any 
thing  from  seeing  the  office  about  to  be  removed  from  the 
premises,  by  consent  of  the  defendant,  he  ought  to  have 
seen  the  thing  perfected  before  he  relied  upon  it. 

Upon  a  full  view  of  the  case,  the  judgement  of  the  Coua* 
ty  Court  is  reversed,  rnd  a  new  trial  is  granted. 

Starr,  P/uJps  and  Bdh  for  the  defendant. 

Bates  ^  Chipmany  for  the  plaintiff. 


ISSS: 


SB 


AzARiAH  Rood  vs.  Ira  Scott  &  Sol.  Parker. 

If  an  officer  take  into  his  cnstody  penonml  property  by  wrtt  of  attaebmont,  . 
and  a  third  penon  receipt!  the  property,  and  aaiferfl  it  to  go  baclc  into  tb* 
iMiade  of  the  debtor,  tho  oflieer  by  taking  the  receipt  doea  not  part  with  his 
lien  Qpon  the  property.    But  if  the   officer  take  the  fame  property  into  hit 
caitody  by  Tirtne  of  a  aecood  writ  of  attachment  and  keeps  it  from  the  receipt^ 
or,  this  will  diseharge  the  receipt. 

The  plaintiff  was  a  Sheriff's  deputy,  and  brought  the  ac- 
tion on  a  receipt  of  property  taken  by  him  of  the  defend* 
ants  for  a  yoke  of  oxen  attached  in  a  suit  in  favor  of  Asa 
Chapman  against  one  Ebenezer  Scott,  the  defendants  agree- 
ing to  redeliver  said  oxen  on  demand,  dLC,  in  the  usual 
form.  The  property  was  seasonably  demanded  by  the 
plaintiff  of  the  receiptors  on  the  execution  in  favour  of  said 
Chapman,  but  was  not  redelivered,  and  this]action  was  com- 
menced against  them.  The  case  comes  here  upon  a  bill 
of  exceptions;  but  the  facts  are  fully  stated  in  the  argu- 
ment of  tlie  counsel  and  the  opinion  of  the  Court.  The 
bill  of  exceptions  contains  much  evidence  on  both  sides 
upon  the  contested  point,  whether  the  oxen  were  when  ta- 
ken the  second  time  by  the  plaintiff  in  ^  the  possession. of 
Ebenezer  Scott  or  Ira  Scott,  one  of  the  receiptors.  But  this 
ground  being  conceded  to  the  plaintiff  in  the  decision  of  the 
Court  the  evidence  in  relation  to  it  is  properly  omitted. 
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Phelps  fy  Bdlfar  piai«<s(f.— The  Court  decided  correct^ 
]y  in  holding  the  defendants  liable  on  their  receipt. 

It  was  true  that  the  property  in  question  was  sold  on  a- 
nother  process  by  the  plaintiff;  but  that  circuoistance  fur- 
nishes no  defence  on  this  case. 

After  the  receipt  in  question  was  given,  the  propwty 
was  permitted  to  go  back  into  the  possession  of  the  origin- 
al debtor  and  became  liable  to  be  attached  by  other  credi- 
tors. It  was  so  attached  and  holden  by  the  after  attach- 
ment. Under  these  circumstances  the  only  remedy  by 
the  plaintiff  was  on  his  receipt. 

It  certainly  is  immaterial  what  disposition  was  made  of 
the  property  by  the  receiptor  if  it  cannot  be  legally  held  to 
respond  the  attachment.  Suppose  it  had  been  sold  by  the 
original  owner  after  it  came  back  into  his  possession.  The 
plaintiff  could  not  lawfully  take  it,  but  must  look  to  his  re- 
ceipt. 

The  circumstance  that  the  subsequent  attachment  was 
made  by  the  plaintiff  is  not  important.  He  was  the  mere 
instrument  of  the  creditor.  The  property  was  subjected 
to  the  lien  of  the  creditor  last  attaching ;  and  the  plaintiff 
was  bound  to  sell  on  the  last  process.  It  was  the  act  of 
the  creditor  which  fixed  the  lien,  and  not  that  of  the  officer. 

The  opinion  of  the  Court  was  delivered  by 
Baylies,  J.— It  appears  from  this  case,  that  the  plain- 
tiff was  deputy  sheriff,  and  as  such  did  by  writ  of  attach- 
ment in  favor  of  Asa  Chapman,  and  against  Ebenezer 
Scott,  take  a  yoke  of  oxen,  on  the  29th  July,  1830.  And 
on  that  occasion  Ira  Scott  and  Sol.  Parker  gave  their  re- 
ceipt in  writing  of  that  date  to  Mr.  Rood,  the  plaintiff,  fof 
the  oxen,  promising  to  return  them  to  the  plaintiff  when 

demanded.  i      •  j 

In  this  action  Mr.  Chapman  recovered  a  regular  judge- 
ment against  the  said  Ebenezer  Scott,  took  out  a  writ  of 
execution  thereon,  and  delivered  the  same  to  said  Rood, 
deputy  a3  aforesaid,  in  due  season  to  continue  the  hen  up- 
on said  oxt  n,  acquired  by  said  attachment.  But  the  oxen, 
when  demat^ded  on  the  receipt  of  defendaRts,  were  not  re- 
turned to  the  plaintiff  to  be  sold  on  said  execution.  So 
the  plaintiff  b,nngs  this  action  against  the  defendants,  on 
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their  receipt,  fer  not  returning  the  dxea  aecoiding  to  their    ^^^* 
promise.    The  defendants,  by  way  ofexcusej  Bays,  that  the       ^g^-  ' 
plaintiff,  before  the  rendition  of  said  judgement,  took  the       uood 
oxen  into  bis  own  possession,  and  kept  them  from  the  pos*    swuk  ^L 
session  of  the  defendants,  as  he  had  a  right  to  do ;  and 
thereby  put  it  out  of  the  power  of  the  defendants  to  return 
the  oxen  to  the  plaintiff,  when  he  demanded  them  on  said 
receipt,  to  be  sold  on  said  writ  of  execution. 

The  plaintiff  admits  all  this  to  be  true ;  but  says,  he 
took  the  oxen  out  of  the  possession  of  Ebenezer  Scott  on 
a  writ  of  attachment  against  him,  and  in  favor  of  L»  B.  Fill- 
more, who  directed  said  oxen  to  be  taken  on  the  2d  Oc* 
tober  1630;  and  afterwards  sold  the  oxen  on  Fillmore^s 
writ  of  executioti  to  satisfy  his  demand.  Moreover  the 
plaintiff  says,  that  the  oxen,  after  they  were  receipted  by 
the  defendants,  were  often  in  the  possession  of  Ebenezer 
Scott,  he  exercising  acts  of  ownership  over  them. 

If  the  law  permitted  the  plaintiff  to  take,  and  keep  the 
oxen  in  his  possession,  after  the  execution  of  the  defend- 
ant's receipt ;  and  thereby  put  it  out  of  the  power  of  the 
defendants  to  return  the  oxen  to  the  plaintiff  when  de^ 
monded,  and  subjected  the  defendants  to  pay  for  the  oxen 
for  not  returning  them,  it  would  be  strange  indeed.  But 
the  law  is  not  so  unreasonable. 

At  an  early  day,  it  was  decided  in  this  State,  that  if  an 
execution  be  levied  on  personal  property,  and  by  the  offi- 
cer  making  the  levy,  it  was  delivered  to  a  third  person  for 
safe  keeping,  on  a  receipt  containing  on  engagement  to 
deliver  the  property  to  the  officer,  the  officer  does  not 
thereby  part  with  his  lien  on  the  property,  but  he  may  take 
it  into  his  possession  at  any  time.  Pierson  vs.  Hovey  ei  d. 
1.  D.  Chip.  61. 

So  in  anoUier  case,  "  an  officer,  by  the  direction  of  the 
creditor's  attorney,  attached  certain  personal  property  of 
a  debtor  by  virtue  of  a  writ  of  attachment,  and  delivered 
the  same  to  a  third  person,  who  executed  his  receipt  there- 
for to  the  officer,  promising  to  redeliver  it  on  demand,  and 
then  permitted  it  to  go  back  into  the  possession  of  the 
debtor.  Afterwards  the  attorney  took  out  a  writ  of  at- 
tachment in  his  own  favor,  against  said  debtor,  and  gave 
it  to  the  same  officer,  with  directions  to  attach  the  same 
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AoBisoir,    property,  which  was  done  accordingly.    Judgement  having 
''IS^'     been  rendered  in  tbia   last  suit,  the  properly   was  sold  on 

" the  execution  issuing  thereon.     It  was  held  in  an  aeiion 

V*'  brought  by  the  officer  on  the  receipt,  taken  on  the  first  at- 
tachment, to  recover  the  value  of  the  property,  that  the 
suit  could  not  be  sustained.  Beach  vs.  Mboit  ^  Blodgei^ 
4  Vt.  R.  605. 

This  case  is  a  precedent  for  the  one  at  bar,  which  is  de- 
cided accordingly. 

Judgement  of  the  County  Court  is  reversed,  and  a  new 
trial  is  grantecU 


Wm.  Gaiob  <&  Samuei-  Walkeb  vs.  HiaA.sf  Ladd^ 

A  defendant  of  whom  ft  recovery  is  had  in  an  aefiou  of  ejectment  has  a  t\%ht 
to  filo  hit  declaration  for  betterments  by  Statute. 

A  Court  cannot  refuse  to  permit  tach  declaration  to  be  filed,  in  consequenc* 
of  what  appeared  on  trial  of  the  action  of  ejectment 

Whether  a  party  is  entitled  to  reeorer  for  his  betterments  most  be  deter* 
ntaed  on  trial  of  the  declaration  filed  therefor,  and  cannot  be  decided  by  the 
Court  who  gare  judgement  in  the  action  of  ejectment,  oo  motion. 

In  the  County  Court  the  plaintiffs  against  whom  a  re- 
covery  was  had  in  an  action  of  ejectment  brought  by  de- 
fendant against  them,  moved  to  file  their  declaration  for 
betterments  on  lot  No.  26,  in  the  3d  division  of  lands  in 
the  town  of  Bristol,  drawn  to  the  original  right  of  Samuel 
Willis,  in  order  to  recover  for  betterments  which  they  have 
made  on  said  lot. 

On  the  trial,  Ladd  introduced  evidence  tending  to  show 
that  he  and  those  under  whom  he  held,  had  been  in 
possession  of  the  premises  for  about  25  years  until  the 
ouster  by  Gaige  &  Walker.  It  also  appeared  that  Gatgc 
&  Walker  went  into  possession  in  the  Spring  of  1831, 
claiming  to  hold  the  premises,  not  as  lot  No.  26,  in  the  3d 
division  but  as  the  Dean  pitch  in  said  Bristol.  The  jury 
found  the  premises  in  question  to  be  lot  No.  26,  in  the  3d 
division. 

On  hearing,  the  Court  overruled  said  motion,  to  whicb 
the  plaintiff's  made  exceptions*  Exceptions  were  allow- 
ed, and  the  case  now  comes  here  for  revision. 
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If.  JVeedhamy  Jor  plaintiffs^  ioBisted  that  there  is  error  in  Addhoit, 
this  case;  for  that  the  Statue  laws  of  this  State  authorizes       i^i?' 

«ad  gives  die  defendant  in  any  case  where  judgement  is  GftiM&ti 
rendered  against  him  in  ejectment  a  right  to  file^his  declar-       j^ 
»tioD  for  betterments.     Rev.  StaX.  Law,   182  j  Pamphlet 
Laws,  1827,4;  Do.  1828,  6. 

Bradley  fy  Wooibridge^  for  defendant. 

The  defendant  contends  that  the  plaintiffs  by  the  act  of 
the  General  Assembly  of  this  State,  passed  November  15, 
1820,  were  not  entitled  to  file  a  Bill  for  betterments  in 
this  case — by  that  act  the  defendant  in  ejectment  can  file 
bis  bill  of  betterments  where  he  had  gone  into  possession 
by  purchase  or  lease,  and  had  taken  possession  of  the  land 
previous  to  the  pasiiifig  of  the  act  aforesaid.  See  Rev. 
Stat,  p,  482. 

This  Act  4vas  extended  hy  act  of  the  Legislature  passed 
October  20,  J828u    See  Pamphlet,  p-  ft. 

It  appears  by  the  ejcceptions  in  this  case  that  the 
plaintiffs  went  into  possession  of  the  lands  in  question  in 
the  Spring  of  the  year,  A.  D.  1831,  and  then  not  by  or  un- 
der a  purchase  fease  or  color  of  title,  but  claimed  the 
premises  as  part  of  a  lot  called  the  Dean  pitch  in  said 
Bristol. 

For  the  reasons  aforesaid,  the  defendant  contends  that 
plaintiffs  had  no  right  to  file  a  bill  of  betterments,  as  they 
did  not  take  possession  of  the  land  by  or  under  a  supposed 
title  or  lease  of  the  same,  and  did  not  take  possession  at 
all  till  1^31,  or  make  any  improvements  till  after  that  pe- 
riod, and  the  acts  aforesaid  had  expired  by  their  own  limi^ 
tation,  Oct.  29,  1828,  so  that  $h^  respective  rights  of  each 
party  stood  as  at  common  Law. 

The  opinion  of  the  Court  was  delivered  by 
WiLLiAus,  J. — Gaige  <fe  Walker  against  whom  a  recov- 
ery was  had  in  an^  action  of  ejectment  brought  by  Ladd 
against  them,  attempted  to  file  a  declaration  for  better- 
ments agreeably  to  the  provisions  of  the  Statute.  This 
was  opposed  by  Ladd  on  the  ground,  that  it  appeared  on 
the  trial  of  the  action  of  ejectment,  that  they  did  not  take 
possession  until  after  the  passing  of  the  act  giving  this  pro- 
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^tmim'    ^^^^  ^^  recover  for  improvements  made  by  vl  tana  fide  p05- 
1833. '     sessor  of  lands.    The  County  Court  refused  to  permit  them 

Gaige  k  at  ^^  fi'c  their  declaration.  And  an  exception  was  taken  to 
jJkdd.  ^^^  decision  of  the  County  Court  in  refusing  this  permis^ 
sion.  In  this,  the  decision  of  the  County  Court  was  erro- 
neous. The  right  to  file  a  declaration  for  betterments  is 
given  by  Statute^  and  does  not  depend  on  the  facts  which 
appear  in  evidence,  or  the  proceedings  had  in  the  trial  of 
the  action  of  ejectment.  It  is  given  on  the  recovery  of  a 
judgement  in  that  action,  and  it  is  not  essential  that  there 
should  be  any  trial  of  the  merits  of  the  action  of  ejectment. 
A  defendant  who  is  sued  in  an  action  of  ejectment  may  a- 
bandon  all  defence  and  suffer  a  judgement  to  pass  against 
him  by  default,  or  nil  dicii^  and  if  he  is  entitled  to  bet* 
terments  may  file  his  declaration  and  recover  therefor. 

It  is  on  the  trial  to  be  had  on  this  declaration  that  it 
must  be  determined  whether  the  person  seeking  to  recover 
for  the  improvements  which  he  has  made  on  lands  of  which 
he  has  been  in  possession,  and  entered  under  a  supposed 
title  within  the  time  limited  by  the  Statute,  is  entitled 
to  the  benefit  therein  provided.  These  questions  cannot 
be  decided  by  the  Court  on  an  objection  to  filing  a  de- 
claration, but  must  be  left  to  the  decision  of  a  jury  who 
may  be  impannelled  to  try  the  action  for  betterments.  If 
the  Statute  operates  unfavourably,  by  causing  a  delay  of 
the  writ  of  possession,  it  is  incident  to  the  nature  of  the 
proceeding,  and  the  Court  cannot  remedy  the  fault,  if 
there  is  any. 

The  judgement  of  the  County  Court  must  be  reversed 
and  the  declaration  for  betterments  may  be  filed  agrees* 
bly  to  the  provisions  of  the  Statute. 
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Nathan  Griswold,  Jr.  vs.  Auos  W.  BAiucutf . 

• 

That  an  admioutrator's  indonement  of  a  negotiable  nofe  will     enable' 
the  endorsee  to  maintain   an  action   in    hi»  own  name  against  the  maker, 
wlMre  there  ia  bo  iMoWent  repreie&Ution  of  the  estate,  nor  any  matten  o(  off* 
•«t  under  oar  atatute  to  embarrass  sach  action. 

ThMf  where  there  ia  a  representation  of  insolvency,  or  pleas  in  offset  against 
the  estate  of  the  payee,  all  must  be  decided  according  as  the  rights  existed  on 
the  day  of  the  decease  of  the  payee. 

This  action  was  commenced  before  the  City  Court  of 
Vergeones,  upon  a  note,  executed  by  the  defendant,  and 
made  payable  to  one  James  J.  Winans  or  his  order,  in  six 
months  from  the  date ;  and  bearing  date  April  Ifth,  1830. 
Winans  has  since  deceased,  and  his  widow,  Ida  Winans, 
has  been  duly  appointed  administratrix  of  his  estate ;  and 
she,  as  such  administratrix,  assigned  this  note  to  the  plain- 
tiff. The  declaration  presents  these  facts  as  a  ground  of 
recovery.  To  this  declaration,  the  defendant  demurred  ; 
and  the  only  objection,  raised  to  it,  was,  that  the  adminis* 
tratrix  had  no  power  to  assign  the  note,  so  as  to  enable  the 
plaintiff  to  sustain  an  action  it  in  his  own  name. 

The  City  Court  adjudged  the  declaration  sufficient)  and 
the  defendant  excepted  to  this  decision ;  and  the  action  is 
removed  to  this  Court,  under  the  provisions  of  the  late 
statute. 

Argument  Jor  the  defendant, — ^Tho  defendant  in  this  case 
contends,  that  an  administrator  of  an  intestate  estate  has 
no  power,  by  the  laws  of  this  State,  to  endorse  over  a  prom- 
issory note  made  payable  to  the  intestate  or  order,  and,  by 
such  endorsement,  give  power  to  the  endorsee  to  maintain 
an  action  in  his  own  name  against  the  payor  of  the  note. 
This  power  cannot  be  derived  from  an  act  of  the  Legisla- 
ture of  this  State,  passed  October  30,  J  798,  entitled,  "  An 
act  allowing  endorsees  to  maintain  actions  in  their  own 
names" — Stat.  p.  144 — ^neither  by  an  act  passed  previous 
to  that,  in  relation  to  the  negotiability  of  notes,  which  was 
repealed  by  the  act  of  1798,  as  neither  of  these  acts  con- 
template or  mention  any  power  relating  to  administrators. 
By  the  common  law,  no  power  was  given  to  the  endorsees 
of  notes  to  maintain  actions  in  their  own  names  previous  to 
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the  Statute  of  Anne  ;  neither  was  the  power  given  by  the 
law  merchant.  The  common  law  has  been  adopted  in  this 
State,  so  far  as  it  is  applicable  to  our  local  situation  and 
circumstances,  and  is  not  repugnant  to  our  constitution. 
Wc  ore  not  aware,  that  a  statute  of  England  constitutes  a 
part  of  the  common  law  adopted  by  this  State,  or  that  the 
law  mercliant  has  been  adopted  with  us. — If  so,  why  the 
necessity  of  making  special  provisions  by  our  statutes  in 
relation  to  the  negotiability  of  notes?  A  full  and  elaborate 
exposition  of  the  Statute  of  Anne,  as  also  the  Statute  of 
our  State,  in  relation  to  the  transfer  and  negotiability  of 
notes,  is  given  in  the  1st  vol.  Vt.  Rep.  p.  316,  in  the  case 
of  Matthews  vs.  HalL 

The  defendant  also  contends,  that  an  administrator  has 
no  right,  by  the  Probate  Law  of  this  State,  to  assign  a 
chose  in  action  to  a  third  person,  and  give  the  assignee 
power  to  maintain  an  action  in  his  own  name. — Stat.  p. 
332,  and  subsequent  acts.  As  this  power  is  not  given  by 
the  act  in  relation  to  the  negotiability  of  notes,  neither  by 
any  special  provision  in  the  Probate  Law,  the  question  is 
now  reduced  into  the  single  point,  whether  this  power  can 
be  derived  from  the  common  law  or  the  law  merchant. — 
This  point  the  defendant  contends  has  been  settled  in  this 
State,  in  the  case  Jarvis  vs.  Barkers,  adm'rs,  3  Vt.  Rep.  p. 
445,  in  which  the  Court  say,  the  equitable  interest  of  an 
intestate  may  be  conveyed  by  an  administrator;  but  tho 
nominal  pi'ffor  defendant  cannot  be  changed.  From  this 
case  it  would  appear,  that  the  administrator  of  the  intes- 
tate might  have  power  to  assign  over  a  note  due  the  intes- 
tate ;  yet  should  an  action  be  commenced  against  the  pay- 
or by  the  assignee,  it  might  be  deemed  tantamount  to  de- 
claring on  a  new  instrument.  It  will  be  seen  in  the  case 
of  fVoodbridge  vs.  jlustin„  2  Tyler's  Rep.  p.  364,  that,  by 
the  custom  of  merchants,  a  curator  of  an  intestate  estate 
has  no  power  to  endorse  notes,  and  allow  the  endorsee  to 
to  maintain  an  action  in  his  own  name.  And,  if  this  power 
is  given  by  the  laws  of  Canada,  it  is  incumbent  on  tho 
plaintiff  to  show  the  right  of  the  endorser  to  make  such 
transfer.  The  common  law  of  England  has  not  been  adopt- 
ed by  the  Province  of  Lower  Canada ;  but  the  civil  law 
constitutes  the  principal  basis  of  their  unwritten  or  com- 
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Dion  Ia>?.  In  the  case  oi  Lee  vs.  Havens^  Bray.  Rep.  p.  93, 
it  was  decided,  that  an  administrator  in  another  state  could 
not  endorse  a  note  against  a  citizen  of  this  state,  so  as  to 
convey  any  right  to  the  endorsee.  Kent's  Commentaries, 
Vol.  3,  p.  44,  (notes)  points  out  how  far  the  statute  of  3 
and  4  of  Anne  has  been  adopted  in  different  states. 

Argument  for  the  plaintiff, — The  only  point  involved  in 
this  case  is,  whether  an  administrator  can  legally  endorse 
a  n^te  payable  to  his  intestate  or  order,  so  as  to  enable  the 
endorsee  to  sustain  an  action  upon  it  in  his  own  name. 

By  the  common  law  of  England,  previous  to  the  statute 
3  and  4  Anne,  the  negotiability  of  notes  thus  drawn,  ap- 
pears to  have  been  a  dovbtful  question ;  and,  but  for  the 
hostility  of  Judge  Holt,  they  would  probably,  without  any 
statutory  provision,  have  been  placed  upon  the  same  ground 
in  Westminster  Hall,  as  inland  bills  of  exchange ;  which, 
by  the  lex  mercaioria^  were  thus  negotiable. 

The  statute  3  and  4  Anne  was  produced  rather  by  the 
pertinacity  of  Judge  Holt's  opinions,  than  by  any  serious 
doubt  of  what  the  common  law  was  upon  the  subject.— 
The  statute  is  referred  to  as  recited  in  Chitty  on  Bills,  p. 
6G2. — Its  preamble  shov.'s,  that  the  question  had  been  agi- 
tated as  to  the  common  law,  and  that  it  was  passed  for  the 
very  purpose  of  putting  the  rights  of  endorsees  at  rest. 

Before  the  passage  of  any  statute  upon  the  subject  in 
this  State,  and  wnile  the  only  subsisting  rule  was  that  to 
be  found  in  the  English  common  law,  Chief  Justice  Chip- 
man  gave  the  people  of  this  State,  as  his  opinion,  that 
"  notes  payable  to  order,  arc,  on  every  just,  legal,  and  equi- 
table principle,  assignable  by  endorsement ;  and  that  an 
endorsee  might  rightfully  maintain  an  action  in  his  own 
name  upon  the  note  :"  and  further,  that,  as  this  subject 
might  then  be  considered^  in  this  State,  as  res  integra,  wo 
were  not  obliged  to  follow  the  reasons  and  policy  of  the 
English  law  ;  but  were  at  liberty  to  make  such  decisions 
as  should,  in  a  genera!  view,  be  agreeable  to  justice  and 
the  nature  of  the  transaction.  Reasons  of  a  similar  char- 
acter were  entertained  and  expressed  by  this  Court  in  the 
case  o{  Matthews  vs.  Hall,  1  Vt.  Rep.  p.  316  ;  where,  treat- 
ing the  subject  before  them  a3  one  not  before  agitated 
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here,  they  recognize  the  justice,  convenience,  and  under* 
standing  of  the  people  generally  upon  the  question,  as  rea- 
sons for  the  establishment  of  a  rule  of  decision,  which  might 
be  considered  as  part  of  the  common  law  of  Vermont. 

The  fact,  that  this  question  was  doubtful  in  Eagland, 
created  the  Statute  of  Anne.  In  this  State,  before  the 
passing  of  any  statute,  the  principle  seems  to  have  been 
recognized  upon  its  own  equity,  convenience,  and  justice. 

The  Statute  of  this  State  (Revised  Statutes  of  1824,  p. 
144)  does  not  contain  the  name  of  an  executor  or  adminis- 
trator. Nor  does  the  Statute  of  Anne.  But,  under  the 
latter  statute,  it  has  always  been  holdon  in  England,  that 
they  were  both  entitled  to  the  benefits  of  it.  And  the  on- 
ly distinction  made,  as  to  them  is,  that  by  the  endorsement, 
they  bind  themselves  in  their  individual  capacities,  and  not 
simply  in  their  official  characters. — Rawlinson  vs.  Stone,  S 
Wilson's  Rep.  I. — 2  Strang.  Rep.  1260. — Barnes'  Notes, 
1G4.— Kyd  on  Bills,  107.— Chitty  on  Bills,  159. 

The  case  of  Lee  vs.  Havens,  (Bray.  Rep.  93)  where  the 
endorsee  of  an  administrator  was  not  permitted  to  maintain 
his  action,  turns  altogether  upon  the  fact,  that  the  admin- 
istrators resided  in  another  State,  and  that  no  administra- 
tion had  been  taken  out  in  this. 

The  plaintiff  contends.  First,  That  the  equity  of  the 
case  is  against  the  defendant — no  doubt  existing  as  to  the 
note  being  justly  due. 

Second,  That,  without  referring  to  the  English  common 
law,  or  the  statute  3  and  4  Anne,  upon  principles  of  con- 
venience, equity,  justice,  and  the  general  understanding 
of  the  people  of  this  State,  the  judgement  should  pass  in 
bis  favor. 

Third,  That  the  Statute  of  Vermont,  (Revised  Laws  of 
1824,  p.  144)  takes  away  no  right  which  the  plaintiff  had 
before ;  and  that,  if  he  could  have  maintained  an  action 
previous  to  its  passage,  he  can  maintain  one  now. 

Fourth,  That,  if  the  Statute  3  and  4  Anne  has  any  appli- 
cation to  this  case,  it  is  only  so  in  reference  to  the  rule  of 
construction,  which  is  applicable  to  our  own.  Both  stat- 
utes are  remedial  ones,  and  are  to  be  construed  liberally. 

Chitty  on  Bills,  420. 
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HuTCHiKso.v,  C.  J.  alluded  to  the  foregoing  facts  of  the 
case,  and  delivered  the  following  opinion  of  the  Court. — 
We  must  presume,  that  the  administration  upon  the  estate 
of  Winans,  deceased,  was  regularly  granted  in  this  State* 
The  allegation  in  the  declaration  imports  a  regular  admin-* 
istration,  and,  this  is  confessed  by  the  demurrer.  The  on- 
ly question  before  us,  therefore,  is,  whether  the  indorse- 
ment by  the  administratrix,  gives  the  plaintifFa  right  of  ac- 
tion in  his  own  name  upon  this  note.  We  think  the  action 
well  lies  upon  such  an  indorsement,  when  no  impediments 
are  presented,  which  arise  from  the  provisions  of  our  Stat- 
utes, for  the  settlement  of  estates.  At  common  law,  after 
the  decease  of  the  holder,  the  right  of  transfer  is  vested  in 
the  executor  or  administrator.  But  he  thereby  renders 
himself  personally  liable,  should  the  bill  or  note  be  dishon- 
ored. See  Chitty  on  Bills,  159,  as  cited  by  Counsel;  139 
in  the  edition  before  me. 

If  the  estate  of  Winans  had  been  represented  insolvent, 
and  commissioners  appointed  under  our  Statute,  the  mu- 
tual claims  on  both  sides  must  have  been  before  them  for  ad- 
justment, or  be  barred  and  lost;  and  these  claims  would  ne- 
cessarily  all  be  considered  and  adjusted  as  they  stood  at 
the  decease  of  Winans,  and  no  transfer  of  the  note  could 
be  sanctioned,  which  would  defeat  these  mutual  offsets  be- 
fore the  commissioners. 

No  such  impediment  is  presented  in  this  case.  There  ia 
no  representation  of  insolvency  as  in  the  case  cited  of  Jar- 
vis  vs  the  administrator  of  £•  Barber.  No  offset  is  brought 
to  view  in  the  pleadings.  Nothing  but  the  action  on  the 
note  in  the  name  of  the  endorsee.  We  consider  the  de* 
claration  good  and  sufGcient;  and  affirm  the  judgement  of 
the  County  Court. 

fVoodbridge  fy  Son,  for  defendant. 

Ticker,  for  plaintiff. 
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Tb«  Ofrner  of  property  who  has  by  contract  parted  with  the  potiesfion  t&r 
a  l^ven  time,  cannot  maintain  an  action  of  trespaM  aj[^ainst  any  one,  who  take* 
it  iroiD-the  peraoB  who  U-  entitled  tu  the  peweeaion  while  the  contract  ia  ta 
foroe. 

Nor  cm  the  oiweer  maintani  soeh  action  heeawse  lie  has  a  right  to  pat  mv 
end  tothe  coatract  and  reaumo  the  posaession  before  hedoca  determine  th« 
contract. 

Nor  can  he  maintain  sneh  action,  bereaose  the  person  who  took  the  property 
ftram  the  pos9€s»ion  of  the  bailee  may  have  lo  coodaeted  as  to  make  himaelf 
••>  tO'  the  bailee  a  treapataer  ab  initio. 

This  Tvas  trespass  for  a  pair  of  oxen  and  one  yoke,  tried 
by  jury  in  the  County  Court. 

The  plaintiff  introduced  evidence  tending  to  prove  that 
on  the  3d  day  of  December  1830,  and  for  some  time  previ- 
ous thereto,  he  owned  and  possessed  the  property  in  ques- 
don,  as  part  of  an  estate  on  which  he  was  administrator — 
and  proved  that  on  the  day  afores^aid,  he  hired  out  the 
iame  to  one  Robert  Clark,  by  a  written  contract  of  that 
d^te  which  was  read  in  evidence,  and  is  as  follows  : 

**  Rec'd.  Bristol  Dec.  3d,  1830,  of  Henry  Soper,one  pair 
of  Staggs,  Yoke,  and  Cart,  being  the  Staggs,  Yoke  and 
Cart,  belonging  to  the  estate  of  Oliver  Drake,  which  Staggs, 
Yoke  and  Cart  I  promise  to  return  to  said  Soper,  on  or 
before  the  10th  day  of  October  next,  the  Staggs  to  be  in 
good  flesh,  and  the  Cart  and  Yoke  in  good  repair,  and  pay 
the  said  Soper  five  dollars  for  the  use  of  said  property,  in 
good  merchantable  Coals,  delivered  at  the  Forge  in  Lin- 
coln. (Signed)  ROBERT  CLARK." 

The  plaintiff  also  callfed  witnesses  whose  testimony  ten- 
ded to  prove  that  immediately  after  the  execution  of  said 
contract  and  when  Clark  was  starting  to  drive  home  said 
oxen  under  the  agreement,  the  plaintiff  told  him  he  must 
keep  them  well  and  use  them  well.  To  which  Clark  re-- 
plied  that  he  would  do  so,  and  if  the  plaintiff  should  at  a- 
ny  time  become  dissatsfied  with  his  manner  of  keeping  o( 
using  the  oxen  he  should  be  at  liberty  to  take  them  back. 

It  was  admitted  that  in  April  1831,  the  defendant  Sum- 
ner, being  a  creditor  of  Clark,  caused  the  oxen  and  yoke,, 
then  in  possession  of  Clark,  under  the  contract  aforesaid 
to  be  attached  and  taken  away  at  his  suit  by  the  other  de« 
ftndant,  as  the  property  of  Clark,  and  that  the  attachment 
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was  regularly  foilowed  up  by  judglmeut  and  sale  of  the    y>m»0K, 
property  on  execution  ;  and  there  was  evideace  tending  to       isss. 
prove  that  the  defendants  had   notice  of  the  above  stated       jJfTT^J^ 
facts  at  the  time  of  the  attachment,  and  that  he  asserted  his  „     ^*      . 
claim  to  one  or  both  of  the  defendants  shortly  after  the  at- 
tachiaent.     It  further  appeared  in  evidence  that  Clark  us* 
ed  the  oxen  through  the  winter  in  drawing  coal,  in  which 
business  he  had  also  used  them  several  weeks   previous  to 
the  contract  aforesaid,  that  in  the   Spring  of  1831  they 
were  thin  in  fleshy  but  in  condition  to  go  through  a  light 
Springs'  work.     And  there  was  no  evidence  that  the  plain- 
tiff at  the  time  of  the  attachment  had  became  dissatisfied 
wkth  the  manner  in  which  the  oxen  were  kept  or  used,  or 
that  he  ev^r  signified  his  purpose  to  take   them   back  be- 
fore the  expiration  of  said  written  agreement. 

Upon  this  evidence  the  Court  intimated  their  opinion 
that  the  plainttiT  could  not  maintain  trespass  ;  whereupon 
he  offered  to  prove  that  while  the  oxen  remained  in  pos- 
session of  one  or  both  of  the  defendants  under  the  attacli- 
mcnt  and  before  they  were  sold  upon  the  execution,  and 
J>efore  the  conunencemcnt  of  this  action,  the  defendants, 
^r  one  of  them  had  worked  the  oxen  without  the  leave  of 
the  plaintifTor  Clark  ;  this  evidence  was  objected  to  and 
excluded  by  the  Court.  The  plaiiitiflf  having  rested  his  case, 
41 -verdict  was  returned  for  defendants  under  the  direc- 
tion of  the  Court,  and  judgement  rendered  thereon.  To 
which  decision  and  direction  of  •the  Coiu-i  the  plaintiff  ex* 
«epted  ;  exceptions  allowed,  and  this  Court  is  called  upon 
to  f  eeoiisider  the  case. 

Meedham  §•  fFvodbriifge^  Jor  plaintiff. — ^In  this  case  the 
plaintiff  insists  that  the  possession  of  the  property  in  ques- 
tion by  Robert  Clark,  under  an  agreement  for  use  only,  is 
the  possession  of  the  plaintiff  for  every  other  purpose  ex- 
cept that  use,  and  that  any  intcrmedling  by  the  defendants 
or  any  other  person  with  the  property  in  question  will  ena- 
ble the  plaintiff  to  sustain  trespass. 

And  that  it  is  not  necessary  that  the  plaintiff  liavc  the 
actual  possession  of  the  property  to  sustain  this  action. — 
I  Term  Rep.  Smith  vs.MilleSy  480;  8  John.  Rep.  Putnam 
Wihjff  432;  8  John.  Rep.  Bradish  vs.  Sehenck,  151;  4 
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^J^o*»  Term.  Rep,  fVard  ys.Mc.luley,  4S9fll  John.  Rep.  Thorp 
1833.  '  VS.  Burling^  285  ;  1 1  John.  Rep.  Van  Brunt  ts,  Schcnck, 
g^p^7      ^'^'7>;  7  Term  Rep.    Gordon  vs.  Harper^  9, 

The  defendant  being  a  creditor  of  Clark  and  at  the  time 
of  the  attachment  fully  informed  of  the  terms  upon  which 
Clark  had  the  use  of  the  property  in  question  was  not  at  lib- 
erty to  count  upon  Clark's  possession  to  realize  his  own 
debt  from  plaintiff's  property. 

The  plaintiff  having  the  right  by  the  terms  of  the  agree- 
ment to  put  an  end  to  it  at  pleasure,  of  course  had  the  right 
of  immediate  possession  and  may  sustain  trespass  against 
any  one  who  shall  take  away  the  property,  8  John.  Rep. 
432,  as  above. 

The  plaintiff,  Soper,  having  demanded  the  property  in 
question  of  the  defendants  before  the  commencement  of 
this  suit  would  be  entitled  to  it  agreeably  to  the  terms  of 
the  original  contract,  between  Soper  and  Clark.  And  as 
the  defendants  could  acquire  no  greater  right  in  the  pro|y- 
erty  than  Clark  had,  he  mast  deliver  the  same  to  the  plain- 
tiff whenever  he  wished  to  reclaim  it. 

The  working  of  an  estray  or  a  beast  destrained  is  tres- 
pass ab  initio  and  the  owner  may  declare  for  an  unlawful 
taking.     10  Mass.  Rep.  Gilbs  ys.  ChasCj  125. 

Tucker  4*  Bradley j  for  defendants, — ^The  defendants  eon- 
tend  that  the  action  of  trespass  cannot  be  sustained^  be- 
cause by  the  plaintiff's  own  showing  in  the  Court  below 
he  had  leased  the  property  in  question,  and  that  the  term 
of  said  lease  had  not  expired  when  the  suit  was  brooght; 
nor  had  the  terms  of  the  contract  been  broken  so  as  to  a- 
void  the  lease.  The  question  raised  is,  whether  the  action 
of  trespass  can  be  sustained  for  the  taking  of  personal 
properly,  when  the  plaintiff  has  neither  the  actual  nor  con- 
structive possession  of  the  chattle  sued  for,  nor  the  right  of 
immediate  possession.  If  the  general  owner  part  with  his 
possession,  and  the  bailee  at  the  time  the  injury  is  done 
l^ave  a  right  exclusively  to  the  use  of  the  property,  the  in- 
infcrence  of  possession  is  rebutted,  and  the  right  of  posses- 
sion being  in  reversion,  the  general  owner  cannot  main- 
tain trespass  but  case  only,  for  an  injury  done  by  a  stranger 
while  the   bailee's  right  exists.     1  Chitlys  Plead,  169 ;  I 
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Sirifts  Dig.   530 ;  fVard  vs.  McCawly  ei  al,  4  Term.  R.     ^^^' 
499 ;  &  in  Oordon  vs.  Harper,  7  Term.  Rep.  9,  it  was  held        !«». 


that  neither  trover  nor  trespass  would  lie.  g^p^^ 


The  opinion  of  the  Court  was  delivered  by 
Wii^LiAMs,  J. — It  appears  in  this  case  that  the  plaintifT 
was  the  owner  of  the  property,  for  the  taking  of  which  this 
suit  is  brought,  that  he  had  hired  it  to  one  Clark  for  a  given 
time  which  had  not  expired  v/hen  it  was  taken  by  the  de* 
fendants,  and  that  at  the  time  of  the  grievance  complain^ 
ed  of,  the  same  was  in  the  actual  custody  and  possession 
of  Clark.  On  these  facts  it  is  very  evident  that  the  plaintiff 
cemnot  maintain  this  action  of  trespass. 

To  maintain  the  action  of  trespass  it  is  necessary  that 
the  plaintiff  should  have  the  possession  of  the  property  at 
the  time  of  the  injury  complained  of.     The  action  is  given 
to  recover  for  an   injury  to  the   possession   and  of  course 
the  possession  must  be  either  actually  or  constructivelyin 
the  person  who  brings  the  action.    The  absolute  owner  of 
a  chattel  who  is  entitled  to  the  possession  is  in  contempla- 
tion of  law,  considered  as  actually  possessed.     Hence  the 
owner  who   has  gratuitously  permitted  another  to  use  a 
chattel,  has  been  allowed  to  recover  in  trespass  for  an  in* 
jury  done  to  it  while  it  is  so  used.     But  where  it  has  been 
leased-for  a  certain  time  and  has  been  delivered  to  the  cus- 
tody of  a  bailee  ;  during  that  time,   and  while  it  is  in  the 
eostody  of  the  bailee,  the  owner  cannot  maintain  trespass 
for  any  taking  of  the  property  from  such  custody.     This  is 
a.  familiar  principle  and  will  be  found  in  the  cases  of  Ward 
vs.  Macauley,  4  Term.  489 ;  Hall  vs.  Pickard,  3  Camp.  R.  N. 
P.  187  ;  3  Do.  464.     This  principti4  of  law  is  fatal  to  the 
pi'ff's  action  unless  his  case  can  be  considered  as  an  excep* 
tion  to  the  general  rule.     In  order  to  take  it  from  the  opera- 
tion of  this  principle  the  pl'ff  has  insisted  that  the  posses- 
sion of  the  property  by  Clark  under  the  agreement,  was  for 
every  purpose,  except  the  use,  the  possession  of  the  plaintiff. 
To  this  it  is  answered,  that  if  the  use  had  been  merely  by 
the  gratuitous  permission  of  the  plaintiff,  he  might  have 
maintained  this  action,  as  being  in  the  constructive  po&- 
session ;  bat  where  to  en«ible  a  bailee  to  have  the  use  he 
must  have  the  actual  custody,  for  a  certain  time,  and  pays 
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Adotso*.  ja  constderatioB  tberefor.  then  the  possession  is  in  the  Uai- 
i-i^.  iee,  exclusive  of  ihe  owner.  In  the  present  case,  while  the 
g^  contract  was  in  force,  the  plaintiff  would  have  been  guilty 

Sam^rfcti.  ^f  ^  w^^^g  ^^  Clark,  had  he  attempted  to  control,  or  use 
the  property  let  to  him« 

The  plaintiff  also  contends,  that  having  a  right  to  put 
an  end  to  the  contract  at  pleasure  he  had  a  right  to  the  im- 
mediate possession,  and  therefore  can  maintain  this  action. 
It  may  be  true  that  he  had  a  right  to  put  an  end  to  the 
contract,  and  resume  the  possession,  but  until  he  exercised 
this  right  he  could  have  no  claim  to  the  possession,  or  to 
4iny  action  for  an  injury  to  the  possession.  There  waa 
nothing  in  evidence  or  offered  to  be  given  in  evidence  by 
which  it  can  be  inferred  that  the  contract  between  the 
plaintiff  and  Clark  was  terminated,  or  that  the  plaintiff  had 
manifested  any  disposition  to  terminate  the  same  at  the 
time  of  the  trespass  complained  of. 

The  assertion  of  the  plaintiff's  claim  after  the  taking, 
or  the  knowledge  of  either  or  both  of  the  defendants  of  the 
situation  of  the  property  can  have  no  eficct  on  this  action, 
whatever  it  might  have,  on  a  different  one. 

The  evidence  offered  and  excluded,  was  clearly  irrele- 
vant. By  the  use  of  the  oxen  without  consent,  the  defen- 
dants may  have  made  themselves  trespassers  as  to  Clark. — 
But  if  the  plaintiff  can  maintain  this  action  at  all,  he  had  a 
right  to  institute  the  same  when  tlie  property  was  first  ta- 
ken. As  to  him  it  needed  no  evidence  of  a  subsequent  a- 
buse  of  legal  process,  or  any  after  illegal  act  of  the  de- 
fendants, to  give  the  plaintiff  a  right  of  action.  But  as  he 
had  parted  with  the  control  and  custody  of  the  oxen  until 
the  month  of  October,  after  they  were  taken,  he  cannot 
maintain  this  action,  although  the  defendants  may  bavo 
fnade  themselves  trespassers  as  it  regards  Clark,  by  work- 
ing the  oxen  without  consent. 

Whether  the  plaintiff  after  asserting  his  right  can  be 
considered  as  having  put  an  end  to  the  contract  so  as  to 
enable  him  to  maintain  an  action  against  any  one  who 
wrongfully  withheld  the  property  from  him  is  not  the  ques- 
tion before  us« 

We  are  all  of  opioion  that  this  action  cannot  be  main- 
tained. The  jadgement  of  the  County  Court  is  therefore 
affirmed. 
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Jamks  McDaniels  Ts.  Ahos  W.  Baricum.    (In  Cbancerj.)     A""*"" 
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Uiaiy  aroid*  a  contract  id  equity  ai  weli  as  at  law.  -'— 

When  a  party  in  a  court  of  oq«]Uy  altenipti  to  eaforca  an  MBnooa  eOB4racf» 
the  Qsury  may  be  set  ap  as  a  defenco. 

Bat  when  a  party  applies  to  the  Court  Xn  be  reliered  from  an  usnrions  coa< 
tract,  equity  tri'll  interfere,  only  on  his  paying  the  smn  actually  due. 

When  usury  is  relied  on,  to  avoid  a  contract,  it  must  be  fully  proved. 

To  a  bill  of  foreclosure,  the  answer  of  the  defendant  setting:  forth  usury  ik 
tbe  mortgago  as  a  defence,  is  not  to  be  taken  as  evidence  for  him,  anleft  tb» 
plaintifT  asks  for  a  diselosore  on  that  sobjecti  bvt  ia-oaly  eqaivattAt  !••  pica 
ef  tbe  statute  of  usury 

When  a  person  has  assigned  a  mortgage  and  noteapayabla  to  himself  to  ra]«a  i 

aaoney  for  another,  and  on  a  bill  to  foreclose,  testifies  that  he  waa agent  far  the 
mortgagor,  and  that  the  eoutraot  on  which  the  OBoney  was  adraocfed  was  nsa* 
nous,  the  Court  will  not  decree  that  tbe  notes  and  morlgaga  are  void  oa  his  tcs« 
timony  alone,  when  it  appears  that  he  came  before  tbe  master  with  a  prepared 
deposition,  a  part  of  which  had  been  written  by  the  defendant  reqaestlng  hint 
so  to  testify,  and  when  bis  testimony  is  at  variaaoa  in  eoma  material  palrt«  witb 
the  tcsiimony  of  anelher  witness,  although  hid  general  character  is  animpeach- 

This  was  a  bill  to  foreclose  the  defendant's  equity  of 
redemption  in  certain  premises  in  Vergennes  and  Walt- 
ham,  mortgaged  to  secure  tbe  payment  of  the  notes,  de« 
scribed  in  the  opinion  of  the  Court. 

The  defendant,  in  his  answer,  admitted  the  execution  of 
the  notes  and  mortgage  to  one  Joseph  Rogers,  and  that 
they  were  assigned  by  said  Rogers  to  the  complainant,  aa 
set  forth  in.  the  biilj  and  stated  further,  that  said  Rogers^ 
had  no  actual  interest  in  the  notes  in  question,  but  thai 
said  notes  and  mortgage  were  executed  by  the  defendant, 
ta  enable  the  said  Rogers,  for  the  defendant,  and  as  hi» 
agent,  to  raise  a  sum  of  money  upon  them  for  the  defend- 
ant's use. 

The  defendant  also,  in  his  answer,  set  forth  that  for  the 
said  notes  the  said  Rogers  received  only  j^3940 ;  and  that 
the  remaining  sum  of  $1060  was  reserved  by  the  said  Mc- 
Daniels,  being  four  per  cent,  in  addition  to  the  legal  inte- 
rest on  the  note  for  $5000,  till  it  fell  due,  and  sixty  dollars 
over;  and  that  the  smaller  notes  were  given  (or,  and 
amounted  to  the  legal  interest  on  the  $5000  note,  annu- 
ally. 

The  complainant's  bill  contained  no  prayer  that  the  de- 
fendant shouJd  disclose  upon  what  consideration  the  said 


r 


aed 


i 


anuary, 
1333. 


MeDanids 

99. 


CASES  IN  THE  SUPREME  COURT 

notes  and  mortgage  were  executed  by  said  Barnum,  or 
transferred  by  said  Rogers.  Rogers  executed  an  assign* 
"ment  of  said  mortgage  and  notes  to  the  complainant  for 
the  consideration  (specified  in  the  assignment)  of  ten  thou- 
sand five  hundred  dollars. 

It  was  admitted  on  the  trial,  that  the  complainant  had 
paid,  on  the  lOtbday  of  January,  1832,  $2404,62,  to  re- 
deem the  mortgaged  premises  from  prior  incumbrances  ; 
and  also,  that  the  complainant  had  obtained  judgement,  ia 
a  court  of  law,  upon  two  of  the  interest  notes. 

The  only  evidence  offered  by  the  defendant,  to  prove  the 
usury  alleged  in  bis  answer,  was  the  deposition  of  Joseph 
Rogers,  who  transferred  the  notes  and  mortgage  to  the 
complainant  by  assignment. 

The  counsel  for  the  complainant  moved  to  suppress  this 
deposition — ^not  for  the  improper  manner  in  which  it  had 
been  obtained  and  in  part  drawn  up  by  the  defendant,  nor 
for  any  irregularity  in  the  manner  of  taking  it  before  the 
master,  but  on  the  ground  that  Rogers,  standing  in  the  re- 
lation he  did  to  the  transaction,  was  an  incompetent  wUness. 

Rogers  swore  to  all  the  facts  set  forth  in  the  defendant's 
answer,  fully ;  and  that  he  communicated  to  McDaniels 
that  he  did  not  want  the  money  for  himself,  but  that  he 
wished  to  "  hire  or  loan  it*'  upon  these  securities  "  for 
Amos  W.  Bnrnum." 

Certain  interrogatories  were  put  to  Rogers,  which,  with 
his  answers,  were  as  follows : 

1.  Question,  Is  the  paper  you  have  offered  here  as  the 
substance  of  your  testimony  (from  which  this  deposition  is 
drawn)  a  copy  from  any  other  paper? 

Answer,  I  first  made  rough  minutes  of  my  testimony,  and 
then  drew  it  off  correctly  on  this  paper. 

2.  Ques.  Is  there  not  a  good  deal  more  on  this  paper 
than  on  the  former  one? 

Ans.    I  think  there  may  be  a  third  more. 

3.  Ques.  Did  you  ever  show  your  first  sketch  to  Gen. 
Barnum  ? 

Ans,    I  think  I  did. 

4.  Ques.  Have  you  ever  had  in  your  possession  any 
thing  written  by  Gen.  Barnum,  or  any  other  person  ? 

Ant.   Gen.  Barnum  wrote  down  some  sketches  to  know 
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if  I  would  testify  so  and  so, — stating  what  he  wanted  me 
to  testify  to.  A  part  of  my  testimony  now,  is  copied  from 
what  he  wrote  down. 

5.  Ques.    What  has  become  of  that  paper  ? 

^ns.  I  cannot  tell  what  has  become  of  it.  I  think  I  de- 
stroyed it  after  I  made  out  my  testimony  : — perhaps  not : 
the  last  time  I  saw  it,  it  was  at  my  own  house. 

6.  Quel.  Do  you  think  you  can  charge  your  memory 
with  the  precise  phrases  and  terms  you  made  use  of  in  ma- 
king the  negotiation  with  McDaniels  ? 

Jlfis,  I  have  made  use  of  the  same  expressions  made  at 
the  time,  as  near  as  I  can  recollect.  I  may  not  always  re- 
collect the  exact  words  in  every  case ;  but  have  stated  the 
sense.  I  am  not  certain  whether  I  made  use  of  the  words 
getj  kire  or  loan  money  :  I  intend  to  be  understood  that  I 
wanted  to  get,  hire  or  loan  the  money  for  Amos  W.  Bar- 
num. 

7.  Qties.  Did  you  not  propose  to  White,  Button  or  oth- 
ers, in  Danby,  or  elsewhere,  to  sell  the  securities  you  had  for 
the  money  ? 

jItu.    I  do  not  recollect  that  I  did. 

8.  ^ues.  Did  you  not  state  to  Mr.  Waller  and  myself, 
when  we  examined  you  at  my  office,  that  you  did  not  recol- 
lect the  particular  phrases  you  made  use  of  in  getting  the 
money  ? 

^ns.  I  do  not  recollect  any  question  put  to  me  on  that 
subject,  except  that  Mr.  Bates  cautianed  me  not  to  make 
use  of  any  technical  language.  I  do  not  recollect  how  I 
answered  the  question,  if  such  an  one  was  asked. 

9«  (^ucs.  Did  you  not  at  first  decline  to  talk  with  us 
(when  sent  for  by  Mr.  Waller)  and  state  the  reason  to  be 
that  you  did  not  know  that  it  would  be  proper  to  talk  with 
the  opposite  party  ?    . 

Ans.  Yes,  I  think  it  likely  I  stated  some  such  thing,  be- 
ing a  little  wary — not  knowing  what  the  object  might  be. 

10.  Qucs.  Was  it  before  or  after  this,  that  you  receiv- 
ed the  writing  from  Barnum  I 

Ans,    I  cannot  tell. 

11.  ^ut8.  Did  not  Barnum,' in  the  presence  of  Robin- 
son, at  Vergennes,  remonstrate  with  you  for  declining  to 

swear  to  a  writing  which  he  produced  ? 
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Ati$.    I  do  not  remember  it. 

12.  Qi/e«.  Did  you  not  advise  McDaniels  to  pay  the 
Fiold  mortgage  in  order  to  redeem  the  prc^rty  which  was 
oaortgaged  to  him  ? 

Ans.  I  bad  a  good  deal  of  conversation  with  McDaniels 
on  the  subject,  and  advised  him  to  act  according  to  his 
own  feelings ;  but  did  not  advise  him  to  rmleem  it.  He 
advised  with  me  a  good  deal  on  the  subject,  and  I  told  him 
that  was  the  best  part  of  the  land. 

1 3.  Ques.  Do  you  know  how  much  Mr.  McDaniels  paid 
to  redeem  those  mortgages  ? 

Am.  I  think  between  twenty-three  aad  twenty-four 
hundred  dollars. 

14.  Qtiet.  Did  you  carry  t&e  money,  as  the  agent  of 
McDaniels.  and  pvocur^  the  mortgage  redeemed  ? 

Ans.    I  did. 

15.  ^uesi  Have  you  not  recently  put  all  your  real  and 
personal  estate  out  of  your  hands  ? 

Ah9.  I  have  deeded  all  my  real  estate  to  my  son  and 
daughter — my  personal  estate  I  have  sold  to  my  son,  who 
is  to  pay  the  amount  to  another  daughter. 

16.  Ques.  Did  not  McDaniels  pay  the  sum  required  to 
redeem  said  mortgage  in  conscqucnceof  what  Barnum 
told  him.? 

Ans.    Not  to  ray  knowledge. 

17.  ^cs.  How  many  times  did  you  hear  Barnum  and 
McDaniels  talk  about  redeeming  those  mortgages,  or  did 
you  hear  them  converse  on  that  subject  at  all  ? 

Ans.  I  heard  them  converse  frequently  about  the  mort- 
gage, and  about  giving  further  security  before  the  arrange- 
ment was  made.  I  went  to  bed,  and  was  not  present  when 
it  was  completed.  Next  morning  McDaniels  came  to  me, 
and  said  he  had  agreed  to  redeem  tlie  mortgages,  and  re- 
quested me  to  carry  the  money. 

18.  Ques,  Did  you  not  teU  Mr.  Waller  and  myself  thai 
you  had  told  Barnum  that  it  was  wrong  for  him  not  to  abide 
by  the  bargain  he  had  made  with  McDaniels,  after  Mc- 
Daniels had  paid  the  money  .^ 

Ans,    I  do  not  recollect. 

19.  Ques,  Did  you  not  tell  McDaniels  you  had  a  right 
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to  sell  the  seciirities  you  had  for  what  you  pleased,  and  it      ^Jj^^*' 
would  not  be  usurious  ? 


i«33. 


wJjM.   I  do  no  not  recollect  that  I  did.  McDanieU 


«t. 


20.  Qtt€s.  Have  you  not  presented  the  paper  whiiih  B*ra«i». 
you  have  offered  as  your  evidence  to  some  persons,  and 
enquired  of  them  if  there  was  any  thing  in  it  which  would 
implicate  you? 

Ans.  I  hate  shown  that  paper  to  several  persons  as  my 
testimony,  but  not  to  enquire  whether  it  would  implicate 
me. 

21.  Ques.  Did  you  not  show  it  to  Gen.  Barnum  ? 
Ans.    I  did  several  months  ago.     He  wanted  to  know 

what  I  woidd  testify  to. 

22.  ^ues.  Is  the  pa  pen  hereto  annexed,  purporting  to 
be  signed  by  you,  a  paper  which  you  executed  on  receiv- 
ing the  securities  to  get  them  recorded  ? 

Ans.    It  is. 

The  fottowiog  is  the  paper  alluded  to : 

Danby,  2Dth  November,  A,  D.  1828. 
Received  of  James  McDaniels  a  mortgage  deed,  given  to 
me  by  Amos  W.  Barnum  of  Vergennes,  in  Addison  Coun- 
ty, Vermont,  given  me  the  4th  November,  1828,  for  two 
hundred  and  fifty  acres  of  land  in  Vergennes  and  Waltham, 
and  four  lots  of  land  in  Vergennes,  with  all  the  buildings 
thereon ;  and  also  the  notes  described  in  said  mortgage 
deed,  for  which  the  said  James  has  paid  me  this  day  ;  and 
I  have  made  an  assignment  to  the  said  James  of  the  prop- 
ci^y,  and  have  acknowledged  the  transfer,  and  now  take  it 
to  have  it  recorded  in  Vergennes  and  Waltham  by  the 
Town  Clerks ;  and  if  the  transfer  is  recorded,  I  promise  to 
return  it  to  the  said  James  McDaniels,  with  the  deed  which 
is  now  recorded  and  sealed  to  the  transfer,  all  safe ;  and  I 
will  pay  them  for  recording,  and  McDaniels  has  paid  roe. 

JOSEPH  ROGERS. 

33.  Q»e«.  Since  the  day  when  this  examination  was 
commenced,  have  you  bcon  able  to  find  the  paper  which 
you  stated  Barnum  handed  you,  and  from  which  you  stated 
that  you  copied  a  part  of  your  testimony  ? 

An$*   I  have  not. 

24.  ^ues.  Have  you  not  entertained  apprehensions  that 
you  might  be  liable  for  damages  in  consequence  of  this 
transaction  ? 

Am.  I  never  have,  unless  my  being  agent  for  Barnum 
would  make  me  liable. 
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25.  Quel.  Have  you  not  asked  different  persons  wheth- 
er you  would  not  be  liable  ? 

Ans.  I  have  asked  several  persons  their  advice  whether 
I  could  be  made  liable  as  agent. 

26.  Quel.  Did  not  this  consideration  influence  you  in 
putting  your  property  out  of  your  hands  ? 

Arts.    It  did  not, 

27.  Quet.   At  the  time  you  put  your  property  out  of 

your  hands,  did  you  suppose  your  memory  or  capacity  for 
doing  business  was  impaired  ? 

Ans.  I  am  not  aware  but  that  I  was  as  capable  as  ever 
J  was. 

28.  Qt£/»i.  When  Mr.  Waller  and  myself  sent  for  you 
to  come  down  here  to  converse  on  this  subject,  did  ]rou  not 
call  on  Gen.  Barnum  before  you  came,  aqd  converse  with 
him  on  this  subject  ? 

•^711.  I  did  call  on  him :  Nothing  was  said  in  Mr.  Wal- 
ler's letter  to  me  on  what  subject  he  wanted  to  see  me. — I 
called  on  Barnum,  and  told  him  I  had  such  a  letter,  and 
enquired  of  him  whether  he  thought  it  was  on  this  business, 
and  whether  Waller  was  McDaniels'  attorney. 

29.  Quel,  by  counsel Jor  dejU,  How  far  were  you  guided 
in  making  out  the  statement  of  your  own  testimony  by  the 
paper  which  you  say  Barnum  handed  you  ? 

Ans.    It  had  no  effect  on  my  testimony. 

30.  Qf/ei  What  induced  you  to  ask  any  persons,  as 
you  have  stated,  their  advice  whether  you  would  be  liable, 
as  you  have  stated. 

Ans.  Several  people  enquired  of  roe  whether  I  had  not 
been  lurch'd  by  Barnum,  or  was  liable  to  lose  by  this  trans- 
action. 

31.  Qtiei.  Has  not  McDaniels  been  unceasing  in  his 
efforts  to  prevent  your  testifying  in  this  case  ? 

Ans.  He  has  a  number  of  times  said  that  I  had  better 
not  testify. 

32.  ^ues,  by  counsel  jor  complainant.  Did  you  not  ask 
McDaniels  what  he  would  give  you  if  you  would  not  tes- 
tify ? 

Ans,  I  asked  McDaniels  whether,  in  case  the  Court 
•bould  compel  me  to  testify,  he  would  indemnify  mo  if  X 
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refiised.    This  is  all  the  questions  I  asked  him  on  that  sub-  a^disox, 

^  January, 

ject. — McDaniels  made  no  answer  to  my  inquiry.  i833. 


Thomas  McDaniels,  the  son  of  the  complainant,  made   m«i^»^«J* 
the  following  deposition :  Btmqm. 

"  At  the  time  when  Joseph  Rogers  and  my  iather,  James 
McDaniels,  made  a  negotiation,  in  which  said  Rogers 
transfered  to  said  James  McDaniels  a  mortgage  from  Amos 
W.  Bamum,  in  the  fall  of  tlie  year  1828,  Joseph  Rogers 
came  to  the  store  of  my  father,  where  I  was  employed  in 
waiting  on  customers ;  i^nd  the  said  Rogers  stated  to  the 
said  McDaniels,  that  he  wished  to  sell  some  notes  against 
A.  W.  Barnum,  secured  by  a  mortgage.  He  showed  the 
notes  and  mortgage,  and  said  he  wanted,  or  had  got  to 
raise  some  money.  The  notes  and  mortgage  were  exam- 
ined by  my  father  and  by  myself.  My  father  told  him,  he 
did  not  know  that  he  should  want  to  buy  them  :  my  father 
told  him  that  if  he  would  get  Willard  Staples,  John  Vail, 
and  Aaron  Rogers,  or  either  two  of  them,  to  sign  a  noto 
with  him,  he,  my  father,  would  try  to  raise  the  money  for 
him ;  that  he  had  rather  have  their  notes,  than  the  notes 
and  mortgage  against  A.  VV.  Barnum.  Rogers  said,  he 
did  not  know  that  he  could  get  them  to  sign,  and  proposed 
that  he  should  buy  the  notes  and  mortgage.  My  father 
declined  buying  them  at  that  time,  and  Rogers  went  off. 
Afterwards  Rogers  came  again,  and  a  similar  conversation 
took  place  :  my  father  still  declining  to  purchase  the  notes 
and  mortgage :  and  Rogers  said  he  would  sell  them  at  a 
discount.  My  father  said  he  did  not  know  that  he  wished 
to  buy  them  ;  that  he  he  did  not  know  but  it  might  be  call^ 
ed  usury.  Rogers  said  it  could  not;  and  said  he  had  a 
right  to  sell  the  notes  at  a  discount,  and  it  would  not  be 
considered  usury.  Rogers  was  there  several  times,  and 
had  conversation  on  the  subject.  I  was  occupied  a  part  of 
the  time,  and  did  not  hear  the  whole  conversation ;  and 
cannot  say  that  I  was  present  when  the  negociation  was 
closed.  1  was  in  the  store  when  the  money  was  paid,  and 
my  father  and  Rogers  went  out  of  the  store  or  room  where 
I  was,  so  that  I  was  not  present  when  the  money  was  paid 
to  him  by  my  iather ;  but  I  think  [  witnessed  the  assign- 
ment, and  Rogers  came  into  the  store  after  he  had  receiv- 
ad  the  money,  and  asked  for  a  paper  to  wrap  it  up  in. 

Question  by  the  defendanfs  counseL — Do  you  know  how 
much  money  your  father  paid  Rogers  at  that  time,  er  did 
your  father  ever  tell  you  how  much  ? 

Answer. — My  father  never  told  me  how  much,  and  I  nov- 
#r  asked  him. 
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Qu^.   Who  did  you  understand  the  money  was  for  ? 
Jins   I  did  not  understand  it  was  for  any  person  but  Ro- 
"gers  himself." 

C.  C.  Waller's  deposition,  in  relation  to  the  conversa- 
tion between  himself,  Rogers,  and  Mr.  Bates,  as  far  as  the 
facts  stated  by  him  have  any  bearing  in  the  casie,  i&  as  fol- 
lows: 

"After  the  commencement  of  the  present  suit,  I  wrote  to 
Rogers,  requesting  him  to  come  to  Middlebury  the  next 
day  after  I  wrote  him.  He  came  accordingly,  and  at  R.  B. 
Bates'  office,  in  presence  of  Mr.  Bates,  I  requested  him  to 
sts^te  !ill  the  facts  in  relation  to  the  transfer  of  Bnmum^s 
mortgage  to  McDaniels.  He  seemed  very  unwilling  to 
make  any  statement  of  the  facts,  and  questioned  us  upon 
several  diflfernt  statements,  as  to  their  effect  in  the  suit, 

Erovided  they  were  so  and  so.  After  this,  he  stated  that 
e  acted  in  the  transfer  merely  as  Barnum's  agent,  and 
that  he  received  for  the  transfer  the  sum  of  $B940,  as  this 
deponent  believes.  Upon  the  question  being  asked  Mr. 
Rogers,  why  Barnum  did  not  close  with  McDaniels,  as  had 
been  agreed,  before  the  payment  of  the  redemption  mon- 
ey, Mr.  Rogers  replied,  that  Barnum  did  wrong  in  that, 
and  had  rather  overreached  McDaniels,  or  words  to  that 
effect." 

Argument  for  complainant. — In  such  a  case  the  defend- 
ant's answer  is  not  to  be  taken  as  evidence.  1  John.  Rep. 
Green  vs.  Ilartt  5S0 ;  t  John  Chan.  Rep.  Hart  vs.  Ten 
Eyck,  62. 

Four  questions  arise  in  this  case. 

First — Supposing  tlic  transaction,  as  related  by  Rogers 
alone,  to  be  usurious,  will  the  plaintiff  be  decreed  to  re- 
cover the  ^um  advanced  and  legal  interest,  or  must  he  lose 
the  whole  ? 

Second, — Can  Rogers  be  a  witness? 

Third. — Is  his  deposition,  under  all  the.  circumstances, 
sufficient  proof  of  the  usury  ? 

Fourth. — Does  not  the  whole  evidence,  taken  together, 
rather  prove  a  sale  than  a  usurious  loan  ? 

First. — A  Court  of  equity  is  the  offspring  of  necessity. 
The  undeviating  rules  of  law  were  thought  sometimes  too 
oppressive ;  the  moral  feelings  of  men  required  an  institu- 
tion to  mitigate  their  rigor  j  and  the  great  principle  of  this 
Court  has  always  been  to  do  whtit  is  right  between  par- 


OP  tHE  STATE  OF  VERMONT.  »7 

li€8  without  punishing  them  for  the  weakness  and  errors  of    j^^^^' 
humanity.  i833.  * 

There  are  many  sttbjecf&over  which  Courts  of  equity  will  iKt>tw,,f|iT 
not  exercise  a  jurisdicction.  There  are  others  upon  whioR  ^J^^^ 
their  course  of  action  is  settled  by  precedent  and  mafty 
general  rules  are  laid  down  in  cases  not  eriling  for  cMr 
application.  But  we  have  never  yet  seen  a  decree  in  any 
given  case  which  would  shock  the  moral  feelings  of  men. 
In  short,  there  is  nothing  which  these  Courts  have  not 
done,  nor  any  thing  which  they  have  refused  to  do  to  a- 
void  such  a  result. 

In  the  present  case  there  Was  no  meeting  of  the  i ieh 
and  poor,  no  negotiation  for  a  loan.  Bamum  conceived  a 
project  tod  caused  it  to  be  executed.  He  gave  his  notes 
and  his  mortgage  deed  to  Rogers  and  sent  him  forth  into 
the  world,  to  New  York  and  elsewhere,  to  seek  a  purchas- 
er or  person  to  advance  the  money,  and  now  seeks  to  con- 
summate  the  transaction  by  throwing  an  entire  loss  upon 
that  person. 

The  mind  of  every  man  must  revolt  at  such  a  result,  and 
it  may  be  asked,  will  a  Court  of  equity  allow  the  Statute 
of  usury  to  be  used  in  such  a  way  ? 

There  arc  many  cases  where  these  Courts  have  not  al- 
lowed a  party  to  make  a  fraudulent  use  of  a  good  Statute. 

As  when  a  man  has  taken  a  deed,  absolute  on  the  face 
of  it,  but,  in  reality,  a  mortgage,  parol  evidence  Is  let  in 
contrary  to  the  Statute  to  prove  the  condition. 

So  where  a  man  knowing  of  an  unrecorded  deed,  takes  a 
subsequent  conveyance  of  the  same  land,  the  first  deed 
holds  in  opposition  to  the  Statute. 

So  also,  upon  the  purchase  of  land  by  parol ;  where  pos- 
session has  been  taken,  the  parol  contract  is  allowed  to  be 
enforced,  contrary  to  the  provisions  of  the  Statute. 

To  decree  that  the  whole  should  be  'lost  is  in  efleet  to 
pronounce  a  forfeiture,  which  is  repugnant  to  the  origin  of 
these  Courts  and  all  the  principles  by  which  they  profess 
to  be  governed.  4.  John.  Chancery,  431,  Livingston  vs. 
Tompkins. 

It  is  an  admitted  rule  that  he  who  asks  equity  must  do 
equity.    This  principle  is  generally  appHed  against  the 
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person  instituting  the  litiit,  but  every  reason  on  which  the 
principle  is  founded  applies  to  this  case. 

JThe  plaintiff  has  the  notes  and  mortgage  all  regularly 
executed  by  the  defendant,  who  comes  into  Court  and  asks 
to  falsify  and  disprove  his  own  acts  and  insists  upon,  not 
mere  justice  and  equity,  but  upon  paying  nothing  at  all. 

Stcondly. -^^Th^se  papers  show  upon  the  face  of  them 
that  Barnum  gave  Rogers  certain  promissory  notes  for  val- 
ue received,  and  a  mortgage  deed  to  secure  the  payment 
and  that  Rogers  sold  and  assigned  them  to  McDaniels.  In 
all  this  there  would  be  no  usury.  But  Rogers  is  called  as 
a  witness  to  alter  the  character  of  these  papers,  although 
by  his  own  band  writing  on  the  mortgage  deed,he  has  assign- 
ed them  and  given  them  currency.  Having  put'his  name  on 
the  deed  is  he  competent  to  impeach  it  ?  The  case  of 
Chandler  vs.  Mason^  2  Vt.  Rep.  193,  is  against  it,  and  there 
is  an  obvious  impropriety  in  allowing  a  man  to-day  to  sign 
a  contract  executed  to  himself,  and  to-morrow  to  swear 
that  the  contract  was  a  fiction  and  himself  a  man  of  straw. 

In  comparing  the  conflicting  decisions  on  this  point  in 
Walton  vs.  Shelly^  1  Term.  Rep.  296,  Sl  Jourdon  vs.  Lath- 
hrooky  7.  Term  Rep.  601,  it  is  worthy  of  remark  that  the 
first  case  was  decided  by  the  unanimous  opinion  of  Lord 
Mansfield,  Ashurst,  Buller  and  Willes.  The  second  only 
by  Lord  Kenyon,  Lawrence  and  Gross.  Ashurst  dissent- 
ing. And  that  the  last  decision  turned  upon  the  appre- 
hension that  the  national  revenue  might  suffer  from  the 
principle  established  in  the  former.  Whereas,  as  was  well 
observed,  by  the  judge  in  Chandler  vs.  Mason,  the  decis- 
ion in  the  case  of  Walton  vs.  Shelly^  rests  on  the  broad  ba- 
sis of  fair  deal  amongst  men. 

Third, — The  testimony  of  one  witness,  and  that  merely 
upon  affirmation^  is  not  sufficient  to  justify  so  large  a  for- 
feiture* In  criminal  cases  affirmations  are  not  admitted 
at  all.  Whether  he  paid  to  Barnum  all  the  money  he  re- 
ceived is  a  fact  in  which  he  is  deeply  interested  and  which 
depends  on  his  testimony  alone — this  deposition  on  the 
face  of  it  is  suspicious — McDanicl's  depositioncontradicts 
him  on  the  most  material  points.  The  tenor  of  the  re- 
ceipt he  gave  to  McDaniels  is  repugnant  to  his  present 
statement.    He  admits  that  a  part  of  his  deposition  was 
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ccfwed  fiom  a  Wriciog  furnished  him  by  Barnum — and  it    Ai>»n<Mr» 
is  evident  his  mind  siiice  the  commencement  of  the  diffi- 


^Hlty  has  di^ett  upon  the  supposition  that  if  he  was  an  a-  MoDaaMi 
gent  oiereiy  he  should  eteape  any  liability* 

Fourik^^^ls  the  transaction  to  be  regarded  as  a  loan  or 
4s  a  jMcrfiKoie  of  paiper  sent  to  the  hc^arest  market  for  sale. 
The  Statute  of  vTsafy  cati  n*ever  be  violated  by  a  btmajide 
illowance  foiirisqae.  Its  object  is  to  prevent  the  recep* 
iion  of  nfore  than  aix  per  cent  when  theife  is  no  actiial  hai^ 

4rd. 

•      '  .        ..."  < 

In  (bis  case  Rogers  refused  to  indorse  the  notes,  and 
there  was  a  haaard  which  McDaniels  could  not  but  fear. 
He  has  since  beeti  obliged  to  aidvance  several  thousand 
dollars  to  disMicomber  the  security. 

In  2d  Coni.  Rep.  Layd  vs.  £eaeA,  Judge  Gould  says  "  if 
ihe  seller  does  not  warrant  o#  indofse  the  note  thus  trans- 
ferred, the  presumption  is  that  it  is  a  sale,  and  not  a  usu- 
rious loan."  Yet  in  that  case  the  maker  promised  to  pay 
the  whole  note  as  well  as  in  this.  And  indeed,  that  is  a 
strong  case  in  our  fator,  to  show  that  this  transaction  may 
be  regcfrded  ad  a  sale. 

To  constitute  usury  there  must  be  a  loan  and  a  corrupt 
agreemeni  for  more  than  legal  interest.  Negotiable  pa- 
per may  be  sofd  iii  the  market  like  other  property.  In' 
^18  case  the  sale  was  not  a  there  cover  for  another  transac- 
tion*   It  was  real  and  constituted  the  whole  transaction. 

■ 

That  McDaniels  regarded  it  as  a  sale,  is  obvious  from 
the  terms  of  the  agreement,  as  well  as  the  receipt  which 
was  ^ven  by  Rogers  at  the  time,  and  also/  from  bis  son's 
4epoaitiod. 

Argument  for  defendant. — Rogers  has  no  interest  in  the 
event  of  this  suit,  and  this  is  the  only  true  ground  of  objec- 
tion to  his  admissibility  ever  recognized  in  this  state.  3 
Aik.  138,  JSichoU  vs.  Bolgate. 

The  doctrine  in  the  case  of  Walton  vs.  SAcZ/y,  has  been 
fully  overruled  in  England,  and  is  not  considered  law  there. 
2  Starkie,  Ev.  300,  398-9. 

That  doctrine  never  was  adopted  there,  except  in  rela- 
tion to  negotiable  paper  and  as  among  parties  to  such  pa- 
per which  was  passed  on  the  responsibility  of  the  names 
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thereon,  and  this  was  done  on  principles  of  poHcy  peculiar 
to  that  country. 

1  St,  This  does  not  apply  to  the  case,  as  the  paper  was 
not  negotiated  by  the  witness,  nor  his  liability  taken  or  re- 
lied on. 

2d,  TTie  circumstancesof  our  countiy  call  for  the  adop- 
tion of  no  such  legal  policy  by  judicial  legislation'. 

Rogers  can  he  in  no  event  liable  to  either  party,  and  there- 
fore none  of  those  results  can  transpire  which  hare  been 
regretted  in  the  J^ichoh  and  Holgate  case. 

The  plamtiff  has  come  into  Court  for  a  decree  to  enforce 
his  mortgage,  and  must  fail  if  the  same  be  ilfegal  and  voicf 
by  being  usurious. 

Wherever  the  notes  cannot  be  enforced  at  law,  or  eject- 
ment sustained  on  the  mortgage,  then  a  foreclosure  cannot 
be  enforced ;  though  on  a  bill  to  redeem,  by  the  mortga- 
gor, the  Court  would  require  him  to  do  equity  by  the  pay- 
ment of  the  true  debt. 

If  the  testimony  of  Rogers  is  established,  the  notes  and 
mortgage  are  nsusious  and  void  ;  and  this  testimony  is  not 
contradicted  by,  or  inconsistent  with  the  testimony  of 
Thomas  McDaniels. 

The  usury  appears  by  the  answecj  and  is  not  disproved 
by  the  plaiatifT. 

WiLLiABfs,  Chancellor,  defivered  the  opinion  of  the  Court* 
This  is  a  bill  brought  by  the  complainant,  to  foreclose 

the  equity  of  redemption  in  certain  mortgaged  premises;. 

The  bill  charges,  that  the  defendant,  on  the  4th  November, 

1828,  executed  the  mortgage  in  question,  to  one  Josepb 
Rogers,  to  secure  the  payment  of  certain  notes  executed 
by  the  defendant  to  Rogers,  of  that  date,  one  for  five  thou- 
sand dollars,  payable  m  five  years  from  the  first  of  May, 

1829,  one  for  four  hundred  and  fifty  dollars,  payable  on  the 
first  of  May,  1830,  and  four  of  three  hundred  dollars  each, 
payable  on  the  first  day  of  May,  in  the  years  1831,  '2^ 
'3  and  '4,  at  the  bank  of  Vergenncs.  And  that  Rogers, 
for  a  valuable  consideration,  sold  and  assigned  the  notes 
to  the  complainant.  The  bill  further  charges,  that  the 
premises  mortgaged  were  subject  to  the  incumbrance  of 
two  prior  mortgages — one  to  Moses  Catlin,  which  had  bee» 
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assigned  to  George  Field,  on  which  a  decree  of  foreclosure 
had  been  obtained — the  other  given  directly  to  the  said 
Field,  on  wiuch  a  decree  of  foreclosure  had  likewise  been 
obtained  ;--*that  the  complainant  had  been  compelled  to 
|>ay  the  amount  of  the  mortgages  last  mentioned,  amount* 
ing  to  ^2404  62. 

The  deiendant,  by  his  answer,  admits  the  giving  the 
Aotes  and  mortgage  to  Rogers,  but  says,  he  employed  Ro- 
gers as  his  agent  to  obtain  money  for  him ;  that  he  executed 
4he  the  notes  and  mortgage  to  enable  Rogers  to  obtain  the 
•BKNiey  and  to  assign  the  same  as  security  therefor ;  that 
Rogers  assigned  the  notes  and  mortgage  to  the  complain- 
ant for  money  advanced  by  the  complainant  to  Rogers ; 
jthat  the  complainant  knew  that  Rogers,  in  negotiating  for 
said  loan  of  money,  and  assigning  the  securities,  acted  as 
tlie  agent  of  the  defendant;  that  the  contract  between  Ro- 
gers and  the  complainant  was  usurious  and  void — the  com- 
plainant having  reserved  out  of  the  loan  one  thousand  and 
«ixty  dollars,  and  paid  to  Rogers  three  thousand  nine  hun- 
dred and  forty  dollars,  and  no  more. 

To  prove  this  defence,  the  defendant  relies  on  the  testi- 
mony of  Joseph  Rogers,  who  says  very  explicitly,  that  he 
«va8  ^nployed  by  the  defendant  to  raise  the  money ;  that 
the  notes  and  mortgage  were  executed  to  him  by  Barnum 
io  enable  him  to  obtain  money  thereon ;  that  he  acted 
isolely  as  the  agent  of  the  defendant;  that  he  so  declared 
to  the  complainant  when  he  first  made  application  to  him; 
that  in  all  his  conversations  with  the  complainant,  he  avow- 
ed himself  as  the  agent  of  the  defendant ;  that  he  had  no 
interest  at  all  in  the  money  obtained,  and  that  the  sum  sta- 
ted in  the  answer  was  all  he  received  of  the  complainant. 
Indeed  he  testifies  directly  to  the  fact  of  usury. 

Tbete  appears  to  have  been  a  great  irregularity  in  taking 
the  testimony  in  this  case,  and  a  palpable  violation  of  the 
rules  which  govern  proceedings  in  this  Court.  No  inter- 
rogatories were  settled  ;  but  the  witness  came  before  the 
master  with  a  prepared  deposition,  and  the  counsel  for  the 
parties  examined  and  re-examined  him,  as  they  would  a 
witness  who  testified,  viva  voce^  in  Court. 

The  defendant  does  not  object  to  the  plaintiff's  taking  a 
decree  for  the  amonnt  he  paid  to  redeem  the  mortgage  of 
Field  ;  but  the  mortgage  executed  to  Rogers  and  assigned 
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to  the  complainanti  he  iDsists  is  void  as  being  an  usuriovs 
transaction. 

'fhc  statute  declares  that  aU  contracts  and  assnnmces 
whateTcr.  on  which  more  than  lawful  interest  is  reserved, 
taken  ox  secjured,  or  agreed  to  be  reserved  ^r  taken,  shall 
^e  utterly  void.    .There  can  be  no  doubt,  therefore,  that 

where  full  and  sufficient  proof  can  be  made  of  the  fact,  that 
usury  avoids  ,a  contract  in  equity  as  well  as  at  law.  In  the 
exposition  of  this  statute,  as  of  all  others,  courts  of  equity 
adopt  the  same  rules  as  courts  of  law ;  yet,  it  has  been  saia 
by  an  eminent  Chancellor,  '^  it  does  often  vary  in  the  rem- 
edies given,  and  in  the  manner  of  applying  them."  Equi- 
ty never  relieves  against  an  usurious  security,  on  the  appli- 
cation of  the  person  who  executed  it,  except  upon  the 
terms  of  his  paying  what  is  really  bona  fide  due  thereon, 
with  legal  interest.— Sco^<  vs.  JsTesbit,  2  Br.  C.C.  641. — 9 
Ves.  84.— 16  Ves.  124.  The  rules  of  the  Court  in  relatioi^ 
to  practice,  are  never  dispensed  with,  to  enable  a  defend- 
ant to  defend  on  ,the  ground  of  usury,  except  on  his  con- 
senting to  a  decree  for  the  amount  actuaJly  received  witb 
the  interest.  It  bias  bieen  saicjl,  with  great  propriety,  by^ 
writer  on  this  subject,  in  a  treatise  on  equity,  that  the  Court, 
,"  in  many  cases  have  a  discretion,  whether  it  will  interfer^ 
or  not,  and  mny  tjierefore  prescribe  the  terms  of  its  inter- 
ference; yet  it  will  never  exercise  this  discretion  in  favor 
of  a  plaintiff  who  is  a  wrong-doer,  seeking  to  render  a 
court  of  equity  ,the  means  of  effectuating  the  wrong."— ^ 
Fonblanque,  1  Vol.  p.  22.  Tfae  sum  of  money  advanced, 
together  with  the  leg^I  interest,  ought  in  justice  to  be  repaid 
by  the  borrower,  although  the  contract  or  security  may 
be  declared  void  by  a  statute  founded  wholly  on  prin- 
ciples of  public  policy.  If  there  is  any  moral  guilt  in  ma- 
king an  usurious  contract,  both  parties  are  equally  guilty, 
though  it  may  be  extenuated  on  either  side  by  the  particu- 
lar circumstances  attending  the  transaction.  The  remedy 
afforded  by  the  statute  must  be  given,  upon  principles  ap- 
plicable to  all  similar  cases  without  regard  to  the  character 
of  the  parties,  the  exorbitancy  of  the  sum  agreed  to  be 
given  as  interest,  or  the  circumstances  which  may  appear  ei- 
ther in  extenuation  or  aggravation.  Any  sum  knowingly 
;and  designedly  reserved  in  a  contract  above  the  legal  \nX^T 
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i«8t,  tlKmgh  ever  so  Rmall,  if  in  viokilion  of  the  pfoTisioQB 
of  the  sfatote,  renders  the  contract  void  ;  and  it  is  no  pore 
ihan  Toid  if  the  sam  is  ever  so  large. 

When  usury  is  set  up  as  a  defence  Lq  a  court  of  equity, 
and  the  object  of  a  party  is  to  avoid  a  contract  entirely,  and 
appropriate  to  his  own  use  the  money  of  auoither,  and  avoid 
the  payment  by  force  of  the  stati|ite,  iX  most  be  fully 
and  substantially  proved  ;  and  the  evidence  to  prove  it,  is 
not  aided  by  the  answer  of  a  defendant  unless  be  is  partic- 
ularly called  on,  to  disclose  in  the  bill.  The  gratuitous 
answer  of  the  defendant  in  this  case,  does  not  make  his 
declarations  evidence ;  but  is  to  be  regarded  as  only  equiv- 
alent to  a  plea  of  the  statute  of  usury.  This  evidence 
should  come  from  legal,  competent  and  credible  witnesses, 
or  at  least  from  the  testimony  of  one  unimpeached  witness, 
who  testifies  under  such  circumstances  that  full  credit  is 
to  be  given  to  his  testimony.  It  is  not  sufficient  barely  to 
raise  a  conjecture,  or  a  probability  merely  that  the  facts 
may  be  as  contended  fojr.  A  witnes9  may  ^wear  to  a  fact, 
whose  general  character  is  iininipeached,  and  yet  the  na- 
ture of  his  testimony  may  be  such,  or  the  other  oircun^stan- 
ces  detailed  in  evidence  may  be  s.uch,  as  to  lead  to  a  doubf 
whether  his  testimony  is  entitled  to  cj'edtt,  and  makes  it 
improper  to  proceed  on  his  evidence  alone. 

Courts  of  justice  have  felt  themselves  compelled  to  re- 
ceive testimony  even  from  witnesses  whose  general  char- 
acter was  uniiQpeached,  upon  which  they  could  not  re- 
commend to  a  jury  to  find  a  verdict.  It  was  declared  by 
the  Court  in  Virginia,  that  the  testimony  of  a  witness,  tend- 
ing to  fix  a  fraud  ^pon  himself,  ought  not  to  be  regarded^ 
Claiborne  vs.  ParUh^  2  Wash.  Rep.  148.  In  relation  to 
witnesses  who  have  attested  wills,  and  were  afterwards 
called  on  .to  impeach  jtheLr  execution,  Lord  Mansfield  of- 
ten said,  he  would  bear  those  witnesses,  but  would  give  .no 
credit  to  them  ;  and  in  this  he  was  followed  by  Lord  Ken- 
yon.  It  will  be  readijy  acknowiedged  by  every  one,  that 
t{ie  testimony  of  a  witness  who  comes  to  cut  down  and  de- 
stroy a  security  for  money  which  he  has  either  passed  him- 
^If  or  aided  others  in  passing,  should  be  received  with 
jealousy,  and  examined  with  great  caution. 
'    The  witness,  upon  whose  testimony  alone  the  defendant 
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jmi!^/  lulled,  k  Joseph  Rogers,  the  man  to  wbom  the  defendant 
1833.  ^ecuted  the  notes  and  mortgage  in  ques^on,  and  who  as- 
'  MeOMiels  Signed  the  same  to  the  plainiiff.  No  other  witness  has 
been  examined  by  the  defendant.  The  complainant  con- 
tends, that  upon  this  testimony  alone,  taken  under  the  cir- 
ccunstaiice«  disclosed  in  the  deposition,  compared  with  the 
testimony  of  the  other  witncsses,taking  into  consideraticm 
tlie  part  which  he  ban  acted  in  this  business,  and  the  na- 
ture of  the  facts  to  which  he  testifies)  the  Court  would  not 
be  warranted  in  declaring  this  mortgage  and  these  notes 
void. 

In  the  first  place,  he  appears,  according  to  his  own  rela- 
tion, as  the  friend  and  agent  of  the  defendant,  who  receive* 
ed  these  notes  and  mortgage  for  the  purpose  of  obtaining 
money  for  him ;  and  there  can  be  no  doubt,  that  it  was  ori<- 
ginally  contemplated  that  he  should  raise  the  money  at 
more  than  six  per  cent,  interest.  The  giving  the  first  in- 
terest note  for  four  hundred  and  fifty  dollars,  shows  most 
conclusively,  that  this  was  understood  by  both  of  them.— «- 
Now,  if  it  can  be  supposed,  as  was  urged  in  the  argument, 
that  it  was  originally  designed  and  contrived  between  the 
defendant  and  witness,  that  the  money  should  be  obtained 
by  stipulating  to  give  more  than  legal  interest,  and  this  in- 
ducement was  to  be  held  out  by  the  witness  to  his  friends, 
to  whom  he  was  about  to  apply  for  the  loan  of  the  money, 
and  at  the  same  time,  they  intended  to  avoid  the  payment 
by  force  of  the  statute,  it  would  very  much  detract  from 
the  character  of  the  witness  as  a  man  of  integrity,  if  it  did 
not  affect  his  credibility.  The  evidence,  though  it  may 
lead  to  suspicions  that  such  was  the  intention,  may  not 
warrant  the  inference  directly  that-^uch  was  the  fact. 

If  the  witness  in  this  transaction  acted  merely  as  the 
agent  of  the  defendant,  there  was  no  necessity  for  any  back- 
wardness or  reluctance  in  declaring  all  the  circumsances, 
with  which  he  was  acquainted ;  and  towards  the  plaintiff 
at  least,  from  whom  he  obtained  the  money,  and  who  waa 
to  lose  entirely,  the  sum  of  about  four  thousand  dollars,  hfe 
should  have  shown  the  utmost  frankness.  It  appears  by 
his  testimony,  that,  although  he  very  readily  drew  oflT  and 
and  showed  to  the  defendant,  minutes  of  what  lie  would 
testify  to,  and  when  he  was  written  to  by  Mr.  Waller,  one 
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of  the  counsel  for  the  complainants,  reqaesting  an  inter- 
view, he  first  called  on  the  defendant  to  enquire  whether 
Mr.  Waller  was  the  attorney  for  the  plaintiff,  and  whether 
he  thought  he  wanted  to  see  him  on  thris  business,  yet  there 
was  not  the  same  readiness  to  commnnicate  to  the  com- 
plainant or  his  counsel.  On  being  interrogated  whether 
he  did  not  decline  to  talk  with  the  counsel  of  the  com- 
plainant, and  state  as  a  reason  therefor  that  he  thought  it 
improper  to  talk  with  the  opposite  party^  he  answers,  "I 
think  it  likely  I  stated  some  such  thing,  being  a  little  toary, 
not  knowing  what  the  object  might  be."  Surely,  there 
was  no  needof  this  wariness  towards  the  complainant^  who 
applied  to  the  witness  to  assist  him  in  making  the  settle-' 
ment  in  relation  to  the  lands  mortgaged  to  Field,  and  em- 
ployed him  as  agent  for  the  complainant,  delivered  him 
the  money  to  redeem  the  mortgage  to  Field,  more  espe- 
cially as  the  witness  says,  "  that  he  supposed  the  whole  bu- 
siness was  then  settled— ^  that  the  defendant  did  wrong  in 
not  closing  with  the  complainant  as  he  agreed,  before  the 
payment  of  the  money,"  and  had,  as  the  witness  says,  "  in 
that  rather  overreached"  the  complainant.  These  circum*- 
stances  certainly  throw  a  shade  on  the  fairness,  if  not  the 
integrity,  of  the  witness. 

Again,  there  is  an  evident  contradiction  between  the 
testimony  of  this  witness,  and  the  testimony  of  Thomas 
McDaniels,  the  son  of  the  plaintiff.  Rogers  represents 
that  he  first  presented  himself  to  the  complainant  as  the 
agent  of  the  defendant,  and  to  hire  money  for  him ;  and  re- 
peats it  several  times :  he  says,  that  in  att  his  conversa- 
tions and  negotiations  with  the  plaintiff,  he  declared  that 
he  had  no  interest  in  the  business — that  he  was  agent  for 
the  defendant — that  he  did  not  know  that  defendant  would 
ratify  the  bargain,  or  "  bear  him  out,"  as  the  witness  ex- 
pressed it — that  he  intended  to  be  understood  that  he  want- 
ed to  get,  hire,  or  loan  the  money  for  Amos  W.  Barnum. 
Thomas  McDaniels  testifies  that  he  was  present  at  the  time 
Rogers  applied  to  his  father  for  the  money — that  Rogers 
then  said  he  wanted  to  sell  the  notes  and  mortgage — that 
he  had  got  to  raise  some  money ;  and  when  the  plaintiff 
declined  to  buy  the  notes,  and  proposed  to  have  Rogers 
procure  certain  persons  named  to  sign  a  note  with  him.  as 
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Jmmm*    ^^  ^liould  prefei*  to  advance  the  tnoniey  on  tlieir  notes  r«th- 

.     ^^^'       or  than  on  the  note  against  Barnuttl^ — that  Rogers  then  re- 

McDaoieifl    p)>od,  that  he  did  hot  know  aJs  he  could  procure  those  por- 

BanBum.  ^^^^  ^^  ^^S^  ^  note,  and  preferred  to  have  the  plaintif  iuy 
the  holes  and  mortgage.  He  farther  testifies,  that  at  a 
Subsequent  time>  Rojgers  again  applied  to  the  plaintiff  to 
buy  the  notes,  and  oflei'ed  to  sell  them  at  a  discodnt,  decia- 
ring  that  it  would  hot'  be  considered  as  usury.  This  wit- 
hess  further  says,  that  he  examined  the  notes  and  mortgage 
With  his  father,  and  he  did  not  understand  that  the  mon^ 
was  wanted  for  any  other  person  but  for  Rogers  himself.-*- 
This  testimony  is  utterly  inconsistent  with  the  statement  of 
Rogers,  that  he  so  repeated  fyrepresehted  himself  as  the 
agent  of  the  defendant,  and  in  that  charactW  alone,  want- 
ed to  obtain  for  him  a  Ibah'  of  hkbney  from  thb  plaihtiff. — 
The  representations  of  both  olf  these  witnbsseb'  oh*  this  Snb- 
jbct;  canhot  be  correct,  nor  caii  they  be  reconciled  oh  the 
principle  of  positive  and  negative  testiDibny.  In  corrobo- 
ration of  the  testimony  of  Thomas  McDaniefs,  is  t^(9  receipt 
e;t€cuted  by  Rogers  on  the  25th  November,  1828,  in  which 
he  acknowledges  the  receipt  of  "  the  note  Which  the  said 
Jfanies  haii  paid  me  for  this  day'' — thus  recognizing^  a  sale, 
as  stated  by  Thomas  McDaniels. 

There  is  sctibOier*  circumstanbe,  wliich  appeals  fW>m  the' 
testimony  of  Rogers,  which  casts  suth  an  imputation  otT 
it,  as  should  induce  us  to  pauise  at  leieist  befoi^  we  pro- 
nounce a  decree  on  his  testimony  alone.  The  witness 
came  before  the  m^ter  as  I  have  already  said,  with  a  pre- 
pared deposition.  On  being  interrogated  whether  the  pa- 
per then  produced,  as  the  subistance  of  his  testimbny,  was 
copied  from  any  other  paper,  he  answered,  that  he  made 
rough  minutes  of  his  testimony,  and  then  drew  it  off  cor-^ 
rect'ly  on  the  paper  produced.  To  another  question  be 
answers,  that  the  paper  pfoduced,  contains^  a  third  more 
than  the  former  one.  His  first  sketch,  he  says,  he  showed 
to  the  defendant.  He  is  then  inquired  of,  whether  he  ev- 
er had  in  bis  possession  any  thing  written  by  the  defendant 
or  any  other  person ;  to  which  he  answers  in  the  following 
words:  '^General  Barnum  wrote  dewn  some  sketches  to 
know  if  I  would  testify  so  and  so — §lating  what  he  ^'anfed 
me  to  testify  to  :  a  part  of  my  testimony  now  is  copied  from 
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What  he  wrote  down*"    This  paper,,  the  witness  says,  he 
thinks  he  destroyed  after  he  made  out  his  testimony.-— 
The  last  time  he  saw  it,  was  at  his  own  home.    The  pa- 
per which  the  Witness  produced  as  the  substance  of  his  de* 
position^  and  which  must  of  course  have  been  copied  from 
the  paper  giveh  him  by  defendant,  he'says,  in  answer  to 
the  21st  interrogatory,  he  showed  to  the  defendant  some 
months  befoi^,  when  he  wanted  to  know  what  he  (ttogers) 
Would  testify  to.   He  further  says  that  he  has  not  been  able 
to  find  the  paper  handed  to  him  by  defendant,  and  from 
which  part  of  his  testimony  is  copied,  which  strengthens 
the  inference  which  the  witness  has  drawn,  that  it  was  de* 
stroyed.    What  part  of  this  statement  or  sketch,  writtea 
by  the  defendant,  is  copied  into  his  deposition,  the  witness 
does  not  specify :  perhaps  he  does  not  recollect.    It  may 
have  been  the  most  material  part  of  his  testimony.    He 
furnishes  no  means  by  which  We  can  separate  it  from  the 
other.    And  though  the  witness  says,  and  probably  thinks, 
that  he  was  not  guided  in  making  odt  the  statement  of  his 
testimony,  by  the  paper  handed  him  by  the  defendant,  and 
that  it  had  no  effect  on  his  testimony ;  yet  it  may  have  had 
an  influence  which  he  cannot  recognize.    We  know  the 
danger  to  be  apprehended  from  testimony  created  by  a 
party  in  this  way.    By  stating  facts  to  a  witness — by  giT- 
ing  him  a  written  statement  which  is  afterwards  destroyed^ 
it  has  been  the  case,  that  a  witness  has  thought  he  recoN 
lected  facts  whi<5h  had  no  existence.    Indeed,  it  would  al- 
ways be  difficult  for  a  witness  to  distinguish  between  facts 
of  which  he  had  a  distinct  knowledge  at  the  time  of  the 
transaction,  and  those  which  he  acquired  from  the  state- 
ment or  writing  obtained  from  the  party  who  made  them. 
Without  imputing  any  such  intention  to  create  testimony 
in  this  case,  it  is  apparent  that  this  circumstance  throws  a 
Very  great  discredit  on  the  deposition  of  this  witness.—- 
There  can  be  no  doubt  that  this  deposition  would  have 
been  suppressed  for  this  cause,  if  a  motion  had  been  made 
there&ir.    At  law,  a  deposition  drawn  Up  by  an  agent,  at- 
toraey,  or  party  interested,  is  to  be  rejected  ahogether. — 
In  ^umcery,  a  deposition  was  suppresised  because  the  at- 
torney for  the  plaintiff  had  written  it  doWn  in  the  exact 
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j^*^^'     (bmiii  which  it  wa8]taken>  though  it  appeared  that  the  wit- 
^^^!  ^     ne*8  had  told  him  the  facts  and  circumstances  mentionetit' 


MftPA9i#U  ^^  it.-— Ambler,  252.  If  a  deposition  of  this  character  id 
Banrn  ^^  ^  rejected  entirely  as  improper  to  be  read,  and  becaufse 
'U  is  of  dangerous  tendency  to  admit  a  party  to  impose  hte 
0:W0  statements  as  evidence,  it  is  surely  improper  to  claim 
fpr  svch  a  deposition  the  credit  due  to  the  statement  6f  a 
witness  who  testifies  in  the  ordinary  manner,  without  ^tiy 
pfsompliiig  or  direction  by  the  person  in  interest.'  Tt'lu 
fiir^hes  to  be  renuirked  in  this  case,  that  the  notes  ai^ 
nortgage  were  executed  by  the  defendant  to  the  witnesp, 
Rogers ;  and  that  Rogers  has,  by  his  deed  under  his  hand 
a^^swl}  ftiafislerred  and  assigned  the  mortgage,  together 
.  ititk  the  n^es,  to  the  complainant.  His  testimony  is  now 
introduced  to  avoid  them :  and  although  the  Court  did  not 
outsider  this  as  coming  within  the  rule  in  the  case  of  H^al- 
t9n  vs.  Shdly,  or  if  it  did,  were  not  inclined,  on  that  ground, 
to  reject  the  testimony  altogether,  yet  we  do  say;  thJt  al- 
though we  should  not  be  disposed  to  go  to  the  extent  which 
Lord  Mansfield  and  Lord  Kenyon  are  said  to  have  expres- 
sed their  detflrmioation  to  do,  in  the  case  of  witnesises  who 
impeach  the  execution  of  a  will  attested  by  them,  yet  we 
can  with  propriety  adopt  the  language  of  Lord  Eldoii,*  and 
say^hal  such  ^^ieslimony  is  to  be  received  with  alf  tliQ 
**  jealousy,  necessarily  for  the  safety  of  mankind,  attaching 
*^t0'araan,  who,  upon 4)is oath,  iisserts  thfit  to  he.&lse| 
^^  wbi^h  h^,hiui>:  by  his  solemn  act,  attested  to  be  thie.*^ — 
Hwmrd  vs.  Braithwaite,  l  Ves,  &  Bea.  2ol  '  .;  '[  * 
• 'EMPoos-a  view  of  Um  whold  c««e,  cop^ider^lg  the  situation 
^'  of  the  witness,  Rogersr-rthe  part  which  he  states  he  took  in 

thm  tr»Ei8A«tioi|r-'0>*  OQiuif  xion  with  the  defendant— -his 
warUxesfi,  and  waptof  franjuiesg  laWwM»  the  compkdiiaiit — 
tb^  iapfon9|]Abl9,  di^erence  between  his  testimony  and 
thiit  of  Thomas  McDaniels-r-the  nianner'in  which  his 'depo-^ 

f t|(PA  .WQ^  pr(»p^ie4 — ^^^^PyiPS  ^  P^^^y  which  may  have 
bf9ej3^44)  thftt  was,material,  from  a  paper  glyen  htm  by  the 

4e%ii4w)|r7r|!fi$  apt  j^ing  able  to  state  what  has  become  of 

tll^iffiperi  af^  not  distinguishing  what  was  cojiied  H^oni 

t^Vt  :P(III^''t  from  the  other  part  of  bis  testUnbnv  ;-M:6likid- 

eringi  also,  that  h^  coroes  to  avoid  by  his  tei)tm9ony,''A  se* 
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junHj  :Vhioh  he  has  passed  as  a  valid  security,  and  which 

be  firti  offer^  to  sell  to  the  plaintifT,  we  consider  tUat  we 

should  be  unjust  to  the  parties,  and  unFaithful  to  ourselves 

j^  Chaocellorsi  to  pronounce  a  decree  vacating  this  mort- 

MMf^  and  these  notes,  and  thus  enable  the  defendant  to  take 

this  sum  of  money  from  the  complainant  without  any  reihu- 

laeffLtioU  therefor, on  the  solitary  deposition  of  this  witness, 

^nnsupported  by  any  other.     And  if  we  are  to  be  gViid^d  by 

^fpl  testimony,  and  hot  indulge  in  conjecture— ^if  we  afe 

do  derive  our  information  from  a  source  unpolluted  anU 
wholly  deserving  of  credit,  we  cannot  say  that  the  iiEtcts'iit 

forth  in  this  answer,  are  proved  by  competent  and  credi- 
ble testimony. 

The  I'esult  is,  that  the  complainant  is  entifled  t^  a  de- 
cree; and  it  must  be  referred  to  a  master  to  aseeftahi'flifo 
«ala  due  to  him  on  his  mortgage. 

•     Baie$f  Waller  and  Royctj  for  complainant. 

JPidpSj  Bdl^  CoUamer  and  LiruUy^  for  defendant. 


|AD»t0oir, 
Bftrasoi* 


John  Hough  vs.  Harvey  H.  Lawrence. 

m*  ]«Mx;th  br  notice  to  thto  ftdyonk  (iftty  of  the  tiKiag  of  ja  dopoaitioB,  M>t  ^ 
ktfiag  fixod  by  itatoto.  it  booomet  %  matter  of  diaoretion  with  tho  Court  in 
wiUeb  tbo  depoiitioB  ia  to  bo  Qa«d»  to  Jvdgo  of  tho  roaaonabloie^  of  iioM  no- 

t^eri  tAj  qhoatiOD  ftaa  bo€n  attdo  ia  a  Covaty  Cottf,  Mt  fftatfaif  iif»OD»  or 
tt  b«  dociddd  neoordiaf  lo  tlio  Jeboitii  prioeiploa  or  asa^ca  of  law,  bat  by  tbo 
Cotrt'a  ozeroiainc  a  aoond  dUertUon,  tbia  Court  ncTor  takaa  bpob  itablf  16  ra- 
Tiao  aacb  decision^  ... 

it  ia  tha  prorlaeo  of  iba  magiatrltta,  tikiag  a  dapoiSUoo.  to  jade*  •l  Ibo  ••• 
p«MlityoftlMwltaoartoaMT*tofaeta.  '  '    I 

Tbo  teitinaony  of  a  maflstrato  taking  a  do*)oaMoBf  oflbrtd  to  alioar  wm  ^ff** 
nta  «iBt  af  taUlHsMt^  io  tbo  dafkoaant,  ia  ioadmiatiblo. 

This  was  a  case  tried  in  the  County  Court,  June  Term, 

.^  Op  the  trial,  the  defendant  offered  the  deposition  of  one 

3[^iUi^  Emerson,  which  contained  evidence  material  to 

,.  the  issiie.    It  appeared  that  said 'deposition  was  takeil  on 

;.^.^)^^^cond  day  of  the  term  of  said  Court,  and  that  tbe  plltih- 

'.^  p  ir^Q^^duly  hoUfied  to  attend  at  the  taking  thereof,  and 

iid  aitendi  but  without  tlie  assistance  of  cbuiisbl ;  iihd 
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Ibat  the  came  assigned  in  the  caption  of  said  deposition 
for  the  taking  thereof,  was,  that  the  deponent  was  going 
^ont  of  the  state,  not  to  retom  before  the  time  of  trial* 
To  the  admission  of  said  deposition,  the  piaintiflPs  coim** 
•el  objected ;  but  the  objection  was  overruled  by  the  Coiirl» 
and  the  deposition  was  read  in  evidence-to  the  jury. 

The  plaintiff  also  offered  the  evidence  of  the  magistrate 
who  took  said  deposition,  to  show  apparent  W^nt  of  intel* 
ligence  of  the  deponent,  which  evidence  was  rejected-  hj 
the  Court  The  age  of  the  deponent  appeared  to  ban^ 
been  fourteen  years. 

To  which  admission  of  said  deposition  and  rejection  of 
ei^lence,  the  plaintiff  excepted,  and  the  ease  passed  to 
this  Cowrt  for  forther  adjudication. 

Jlfgwiient  for  ike  pUnlt/f.-^Two  qnestions  are  raised  in 
this  cases 

1 .  Is  a  deposition  admissible,  taken  withb  the  term  a4 
which  the  cause  is  to  be  tried*  when  the  adverse  party  doee 
not  «t(end  at  the  taking,  with  the  assistance  of  counsel  i 
And, 

fi.  Is  it  competent  for  the  party,  against  whom  the  de« 
posMeii  as  vsed,  to  prove  apparent  want  of  inleUigence  of 
deponent  f 

I.   Is  the  deposition  admissible  f 

Depositions  are  to  be  regarded  as  secondary  testimonyp 
and  are  not  to  be  favored.  It  neeessarily  foUowe  that  the 
law  adntf tting  them  should  receive  a  strict  construction.-^ 
And  such  has  always  been  the  construe tita  in  regard  to 
the  formalities  of  taking  and  certifying. — See  example  in 
Chitmian^a  Reports,  page  179. 

If  such  exactness  is  required  with  regard  lo  snailers  of 
fonHy  mueb  more  should  it  be  in  regard  to  matters  of  sub« 
stance. 

The  dimimshed  value  of  testinMUiy  by  deposition,  eom-» 
plured  with  that  in  open  court,  furnishes  a  strong  reasoo 
for  iodulging  the  party  against  whom  the  testimony  is  ta 
be  used,  whh  the  aid  of  oounasl. 

This  privilege  is  peculiarly  important  in  the  exaarina-* 
tion  of  witnesses,  especially  in  their  eroiB-otmmmium-^pww*^ 
ticularly  when  that  eroas^xanHna'tion  is  out  of  Court* 
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9km  mtgrnoMt  Mhw  fiur  mnm&t  tbat  ik»  piawiiff  Id  tbia 
ei0»  wftfl  necesMrUy  deprived  of  the  aid  of  counsel.  Thi» 
moat  ahreys  be  the  presimiptioB  in  oaies  of  deposilioap 
taken  in  term  time. 

It  ig  nel  neceisary,  in  order  to  give  fbfce  to  this  pre* 
flomptioD,  lo  mippoBe  that  the  couniel  of  the  party  is  at  the 
nieawtnt  of  taking  the  deposition,  engaged  ia  a  cause  qb 
friaL  •  His  liability  to  be  thus  engaged  at  any  juooi^nty 
renders  his  constant  presence  ia  court  necessary. 

-But  want  of  counsel  is  not  the  only  objection  in  this  case* 
The  Statute,  p.  81,  sec.  81,  requires  that  the  deponent 
aiiouU  be  ''  going  out  of  the  State,  not  to  return  before  tife 
•time  6f  trial."  Can  the  certificate  of  this  by  the  magistr^ 
on  the  second  day  of  the  term,  be  legally  line  f 

What  is  the  «'  time  of  trial  ?"  We  answer,  the  whole  of 
the  tenn.  The  law  knows  no  distincti<Mi  of  ^l^win-a 
terra.  There  is  no  such  distinction  ordinarily  in  praetiae. 
CMses  are  liot  assigned  to  particular  days. 

WHuMies  are  accordingly  subpcented  to  attend  at  thB 
term;  And  tbey  are  presumed-  to  be  in  Couit  from  the^Mm^ 
mencement  of  the  term.  r 

W4  contend  fmrtber,  that  the  witness  should  have  slated 
in  Ikis  deposition,  that  he  was  going  out  of  the  Gtate  befinm 
the  time  of  trial. 

No  time,  in  this  case,  is  giveii  to  the  adverse  patty  to 
disprove  the  necessity  of  tile  witness's  absence.  This  is 
the  more  necessary  inasmach  ae  it  is  the  moie  diffieuU4o 
disprove  this  than  the  fiict  of  siefctiess,  age,  infimity,  die* 

U. '  Ifaytipparent  want  of  inlelUgence  of  the  deponent 
be  proved  ? '  .a 

The  degree  of  reliance  to  be  placed  upon  testimony onay 
be  to  much  afleoted  by  lo^nt  tf  hiUtt^^iiee  as  mmi  s^iK»f^ 
uty*  .  •  « * 

The  witness  in  this  case  was  a  lad  of  the  age  of  fourteen, 
and  was  theeervant  of  ibe  defendant  at  the  tlsM  of  the 
tnuanaptieit  with  regaid;  t»  wAnth  he  testifies. 

Tkeempnry  after 'hirtqi|Mireni  went  of  intelligence  be- 
comes more  important  by  reason  of  the  want  of  opportuni* 
ty  to  eroes^examine  by  counsel;    - 

Bat  adanittiBg  the  importoace  of  the- enquiry,  the  quas« 
'*on  arisesy  is  it  competent  for  the  party  to  make  it  ? 
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It  IB  proptr  to  prov6  chat  a  witeeas  m  litt  ^ImJ-  ii  ifi  a 
state  of  mental  alienation,  or  that  he  is  de0tttiiCe.<if  cnpr 
mon  understanding.  This  testimony  must  of  coorse  be 
proper  with  regard  to  a  deponent. 

And  may  not  this  be  proTod  by  his  appearance  i.  How 
else  indeed  can  it  be  proved  ?  If  the  witness  is  on  the  sland, 
this  sort  of  proof  is  brought  home  to  the  senses  of  the  ^99^ 
This  of  course  is  the  begi  proof.  But  if  a  party  will  lae  « 
deposition,  especially  in  a  case  of  doubtful  necessity  like 
the  present,  may  not  the  adverse  party  get  thepioaf  lo4he 
jury  by  secondary  testimony.  It  is,  in  such  case*  the  hot 
evidence.  And  shall  he,  in  addition  to  the  oidinaiy  dioad^ 
vantages  of  having  the  deposition  rather  than  the  wilaesi.ia 
Court,  be  deprived  of  such  evidence  altogether? 

We  think,  therefore,  that  the  deposition  ought  not  to 
liave  been  admitted  to  the  jury.  But  if  read,  that itshevU 
have  been  accompanied  by  evidence  of  the  deponent's  ap- 
parent want  of  intelligence. 

.    Argmmnijor  drftandoAL^-^U   The  deposition  could  not 
*be  objected  to  on  the  ground  of  its  beiz^  taken  in  term 


'     The  plountiflr  attended  and  cross«eiamined  the  witness 
'  without  objection  to  time.    Had  he  objected,  the  defend- 
ant might  possibly  have  detained  the  witness  tUl  the  4fial. 
8.  The  age  of  the  deponent  appeared,  and  the  ji^p9utji9n 
'•whiolimay  bo  referred  to,  shows  the  najUire  of  the /actj»  f iji- 
'  ted.    Ibd  the  magistrate  been  permitted  to  give  hls^ojE^- 
fioa  of  the  intelligence  of  the  fitness,  ,ptbejr8.i)^ht||^ive 
..  been  called  to  the  same  point  on  the  other  side,  i|^d  as  jl^ere 
«*ui  no  crkeooD  by  firhioti  to  graduate^  ofi^j^gpefir^infie  of.ij^iet- 
^*ligettde,  it  w^uld  have  led  to  a.yei;y  lo^.and  fniUIesf  ex- 
Uliijation..    The  magistrate  took  down  tlie  facts  he  degi- 
'  Ml'tai  and  ediministered  theoa^U.    Tl^e  ojfe^  wa§  not  to 
!fho^!tbe%itne8a  inpompetent  to  understand  andr^Jjai^^.the 
facts  stated  in  the  deposition,  but  to  show  bis  ^'  apparent 
want  of  inteIligence."-r^Thia  was  too  looser  .  „  < 

If  the  deposition,  not  being  made  a  part  of  the  ciase^  can- 
not be  referred  to,  it  is  sufficient  for  the  defendant  to  say, 
that  it  does  not  appear  that  the  facts  contained  in  the  dep- 
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critioii  wen  ntttorial,  mtlKMil  wkioh  iht  Ooort  would  not 
gfmtt  a  new  trial- — ^  Vt  Rep.  Sof^^aofil  ts.  LeUmdt  277. 

The  opinion  of  the  Court  was  preaounced  by  j^t, 

pADBocKi  J. — ^Where  a  deposition  is  to  be  teken,  after* 
to  be  used  in  a  Court  of  law  as  Qvidence,  our  statute 
^*  thai  iie  adverse  farttf  shall  ha»e  a  rsasonMe  lime 
t^^Ofpsar  miA  isrfrtsesd  at  ihs-  iakm^  ef  the  jomis;"  so  thfjt 
the  length  of  nelica  to  be  given,  before  the  taking  the  de* 
lawilioD  apt  being  fised  by  statute^  it  becqpies  ep^lf.  a 
mntisi  af«discietion  with  the  Court  in  whujh  the  deppsUion 
ialo.hensed#  to  judge  of  the  reasonableness  of  the  notice» 
«ncl4»tfa^  admit  or.  reject  it ;  and  where!  any  questjoq  has 
been  made  in  a  County  Court,  not  resting  ppon,  or  to  bp 
decided  aiccqrding  to  the  known  principles  or  usages  of 
laWf  but  by  Ibe  Court's  exercising  their  sound  discretion* 
thia  Const  never  takes  upon  it^lf  to  revise  such  decifiion ; 
it  is  to  be  presumed  in  all  such  cases,  that  County  Courts 
decide  fight- 
In  respect  to  rejecting  the  testimony  of  the  fnagis^ 
irate,  which  was  offered  to  show  an  apparent  want  of  ill- 
telii|;ence  in  the  boy,  we  have  examined  his  deposition, 
and  find  it  narrates  but  few,  and  those,  simple  &cts ;  which 
must  have  required  but  little  exerdse  of  mental  power*io 
understand.'  A  party  certainly  has  at  all  times  a  right  to 
show  the  degree  of  credit  testimony  isentitled  to,  which  is 
brought  against  him ;  bi:^  it  Is  very  difficult  for  any  one  to 
measure'  the  capacity  of  homan  iittBlleet:  we  know  thai  a 
wise  ami  generally  appears  the  reverse  of  .anidfot;  but 
how  foeli^  a  person  may  be,  and  yet  capable  of  relating 
simple  facts  correctly  and  truly,  is  the  province  of>the  ma- 
gistrate taking  the  depositiotf  to. determine;-  und  weare 
bound  to  believe  that  no  magistrate  would  take  and  certi- 
fy the  deposition  of  a  person  who  was  so  foolish  as  not  to 
be-entttted  to  credit.  Judgement  affirmed. 

Wm,  SlaJe^  for  plaintiff. 

BMtes  ^  ^hipmanf  for  defendant* 
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•  fa  •JMtiMal,  wh«M  tk«  ^efMdut'i  tttl«  if  dgrir«d  from  the  pljuBtiiT  bf 
l«Ty  of  ozoevtion  vpoB  tho'  fandi  ia  qvcftloo,  he  euiDOt  objoet  fo  the  plauttf *« 
Istrodiielag  a  deed  of  the  ieme  to  MbitoAtlato  hlg  title  fMM  » tinrd  pMMWt 
•BeevtBd  to  hki  while  defeedaat  ie  ie  po«eMiea»  oa  the  froend  that  nioh  pee- 
•etfion  if  edfene,  even  ■hould  the  lery  prove  Toid.  Sueh  deed  being  ia  aoa- 
firmatJoB  of  defeadeat*!  title*  iBDares  to  hie  beaellt. 

When  an  officer  extendi  aa  ezeeation  apoa  real  ettatoy  he  akiitt  nahe  Ml 
aad  fabteribe  hie  retara  wfthia  the  llle  of  the  laaM  >  tfCherwiia  ao  fitto 
to  the  cieditor-^the  whole  pneeedieg  beiirg  Toid. 


This  was  an  actiofi  of  ejectment  for  a  fenemeiK  in  llkl** 
diebury,  tried  in  the  County  Court. — ^Plea,  Crenertd  luue* 

In  support  of  his  titlci  the  plaintiff  gave  in  evidence  s 
deed  of  the  premises  in  question,  from  Jacob  Bartholomen^r 
dated  September  11,  1809,  which  was  admitted. 

For  the  purpose  of  showing  the  title  out  of  the  plaintt^ 
the  defendant  then  offered  in  evidence  a  deed  of  tfafe  preoH 
ises  from  the  plaintiff  to  Horatio  Seymour,  dated  the  36di 
of  August,  1816,  which  was  admitted. 

The  plaintiff  then  offered  in  evidence  a  deed  from  die 
said  Horatjo  Seymour  to  himself  of  the  premises,  dated 
the  day  of  1827.    To  the  admission  of  this 

evidence,  the  defendant  objected  on  the  ground  that  the 
said  deed  was  void — the  defendant  at  the  date  thereof  be- 
ing in  possession  of  the  premises,  claiming  the  same  ad* 
versely  to  the  said  Horatio  Seymour;  and  offered  evidence 
proving  her  possession  of  the  premises  at  the  date  of  said 
deed. 

The  plaintiff  then  offered  in  evidence  an  etecutioff  iff 
the  defendant's  favor,  against  the  plaintiff,  dated  the  4ib 
day  of  March,  1823,  returnable  in  sixty  days  from  date, 
and  the  levy  thereof  upon  the  premises  in  question,  dated 
the  5th  day  of  May,  1 823,  together  with  evidence  tending^ 
to  prove  that  the  defendant's  possession  was  under  the  said 
levy,  and  that,  therefore,  said  possession  was  not  such  as 
would  render  void  the  said  conveyance  from  the  said  Ho- 
ratio to  the  plaintiff. 

To  the  admission  of  the  said  levy,  and  evidence  of  pee- 
session  under  it,  the  defendant  objected.  The  Court  over- 
ruled the  objection,  and  admitted  the  evidence. 

The  defendant  then  oflered  in  evidence,  m  sttpport  of 
her  title  to  the  premises,  the  record  of  a  judgenent,  aod 
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lavy  of  an  exdcoUoa  in  Iver  faYor  agftiost  pie  pluDtiff,  up-     /^,^' 
on  the  {vemises  in  quesiioa — said  execution  dated  the  4th       ^Bsi. 
dby  i^Marchy  1823,  and  returnable  in  6Q  days  frbai  date^     ^.g^ 
OB  wbiohy  the  officer  having  the  same  to  collect,  returned     ^^  ^Vi^ 
that  he  leried  the  same  on  the  12th  day  of  April,  18^3,  up* 
on  the  premises  in  question,  and  on  the  same  day  caused 
the  samo  to  be  set  off  and  appraised  to  apply  on  said  exe* 
eirtion ;  which  return  was  signed  and  sealed  by  the  said  of- 
ficer on  the  5th  day  of  May,  1823.    To  this  evidence  the 
piosnliff  objeclad,  and  the  Court  refused  to  admit  the  same. 

The  Court  eharged  the  jury,  that  if  they  believed  that 
the  said  possession  of  the  defendant  was  under  said  levy, 
they  ought  to  find  a  verdict  for  the  plaintiff. 

To  which  admission  of  evidence  of  possession,  under 
said  levy,  and  rejection  of  said  levy  as  evidence  of  the 
plaintiff's  'title,  and  charge  to  the  jury,  the  defendant  made 
bar  oaeepliote,  which  now  come  beie  for  consideration. 

Sladfif  for  defmdant^  contended,  1st,  That  the  deed 
&091  H.  Seymour  to  the  plaintiff,  was  void  under  the  stat- 
ifte  of  OcU28tb,  1807*«*the  defendant  beiog  in  possession 
of  the  premises  at  the  time  of  its  execution,  claiming  ad- 
venely  to  Seymour.  It  is  true,  notwithstanding  this  stat« 
ute,  that  a  title  purchased  by  one  under  whose  previous 
gsant  of  the  premises  the  adverse  possession  is  holden  will 
ipHHrei.  to  the  bene$t  of  such  adverse  possessor. — 8  John. 
137.  And  with  this  view,  the  plaintiff  sought  to  introduce 
the  levy  of  the  execution  and  evidence  of  the  possession 
under  it. 

But  the  plaintiff  contended  at  the  trial,  that  the  )evy  wa% 
void.     Acknowledging  it  then  to  be  void,  a  subsequent 
.QeBLVeyance  to  the  plaintiff  could  on  no  principle  inure 
to  the  benefit pf  the  defendant.     If  it  had  been  go^d  how-. 
aver,  the  subsequent  acquisition  of  a  title  by  the  debto^ 
would  not- have  inured  to  the    defendant's  bene^Ut«  It 
could  do  so  but  upon  two  grounds :  either  on  the  principle 
laid  down  in  the  case  of,  JUidilUbury  College  vs.  Cheney,  I 
Vt.  R.  349rOx  upon  the  principle  of  estoppel*    But  neither 
of  these  prmciples  apply  to  the  case  of  a  title  acquired  by 
levy.    These  are  no  covenants — ^no  deed — uo  act  wbatev- 

er»  of  the  debtor. 
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jSwy*'  ^^  '^  ^  Bubaequently  acquired  title  will  not  inure  to  tbo 
1881.  '  benefit  of  the  creditor  in  the  caae  of  a  good  2e«y,  much  lets 
H,  B^  can  it  when  the  levy  is  void.  Such  a  levy  fails  to  trans&t 
an  estate  to  the  creditor— ^not  because  there  is  nothing  iQ 
the  debtor  to  be  transferred^but  because  the  levy  is  inca« 
pable  of  transferring  any  thing.  In  the  case  of  a  deed  be* 
fore  the  acquisition  of  a  title  by  the  grantor,  there  may  be 
all  the  legal  requisites  of  a  conveyance — ^something  thro* 
which  that  title  may  pass,  if  its  acquisiton  can  have  rela^ 
tion  back  to  the  date  of  the  first  conveyance.  But  the 
levy,  if  void  at  all,  is  wholly  void.  It  can  pass  nothing  at 
the  time,  oor  can  it  furnish  a  channel  through  which  any 
thing  can  subsequently  pass. 

If  the  levy  was  void^  it  had  no  more  power  to  attach  it- 
self to  a  title  which  the  debtor  might  subsequently  acquire^ 
than  to  one  which  any  other  person  might  acqniie.— >— 
Hence  the  conveyance  from  Seymour  to  Hall  was  as  voi4 
as  if  made  to  any  other  person. 

But  suppose  it  to  be  conceded  that  Seymour's  convey- 
ance does  inure  to  Mrs.  HatPs  benefit — what  follows  ?— 
does  it  not  give  her  a  title  ?  Can  it  do  any  thing  else  ?  And 
if  it  gives  her  a  title^  what  is  the  plaintiflf  contending  for  ? — 
Why,  to  defeat  the  very  title  which  his  own  argument 
gives  her. 

The  conveyance  from  Seymour^  is,  therefore,  believed 
to  be»%ot  only  within  the  letter,  but  within  the  mischief 
of  the  statute. 

2d.  The  next  question  raised  by  the  case  is,  whether 
the  defendant's  levy  was  such  as  to  vest  in  her  a  title  to 
the  premises,  supposing  a  title  to  have  been  in  the  plam- 


It  is  admitted  on  all  hands,  that  the  extending  and  /ecjr- 
1^  must  be  done  within  the  life  of  the  execution.  The 
necessity  of  this,  results,  however,  not  from  any  positive 
enaetmant,  but  from  the  nature  of  the  case.  The  officer, 
from  the  terms  of  the  precept  contained  in  the  execution, 
obviously  having  no  power  to  arrest  the  body,  or  levy  on 
the  property  of  the  debtor,  after  the  execution  expiras. 

But  the  necessity  of  recording  rests  on  no  such  principle. 
The  execution  contains  no  directions,  either  express  or  im- 
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^lied,  with  regard  to  it.    Nor  does  it  contttf o  any  with  re*    a»omo9» 
gard  to  the  reiumh^^  as  we  shall  presently  show^  that  can       isai. 
afiect  the  present  question.     For  such  directions  we  must      bThiU    ' 
look  elsewhere. — ^And  where  do  we  find  them  ?   No  where     ^  ^^ 
bat  in  the  3d  section  of  the  act  relating  to  the  levying  and 
serving  executions.    There  the  Legislature  have  underta* 
ken  expressly  to  legislate  on  this  very  subject ;  and  have 
made  It  necessary  in  order  to  perfect  a  title,  that  the  execu* 
tion  should  be  returned,  and  that  the  execution  and  return 
should  be  recorded,  &c.     And  there  they  leave  the  sub« 
ject.    They  fix  no  time  within  which  the  returning  and  re- 
cording shall  be  done,  biit  merely  say  that,  being  done,  they 
abali  make  a  good  title — that  is,   that  when  done,   or   at 
whatever  time  done,  the  title  will  become  perfected* 

The  statute  does  not,  however,  say  that  at  whatever  time 
the  returning  and  recording  shall  be  done,  they  shall  make 
a  good  title  against  all  the  world — a  title  that  may  be  set 
np  against  any  other  title  from  whomsoever,  and  at  what- 
eser  time  derived  ;  but  a  good  title  '*  as  against  such  debt-. 
or,  his  heirs  and  assigns ;"  that  is,  that /rom  the  time  when 
the  returning  and  recording  shall  be  done,  the  debtor  shall 
be  incapable  of  communicating  any  in  the  premises  to  hia 
heirs  and  assigns. 

To  have  an  execution  and  levy  which  is  returned  and 
recorded,  say  ten  days  after  the  execution  expires,  make  a 
good  title  against  a  grantee  of  the  debtor,  who  reoaives  a 
conveyance  one  week  before  such  return  and  recording, 
would  work  manifest  injustice ;  because  a  purchaser  who 
may  have  been  apprized  of  the  existence  of  an  execution 
against  the  debtor,  may,  upon  an  examination  of  the  town 
Clerk's  office,  and  that  of  the  Clerk  of  the  Court,  after  the 
execution  expires,  be  led  to  believe  from  the  absence  of 
any  return  or  recording,  that  whatever  levy  may  have  been 
made  upon  the  premises  has  been  abandoned,  or  t}iat  tha 
execution  is  paid  and  satisfied.  '^-kK 

But  no  such  consequences  from  a  delay  of  returning  and 
recording  can  result  to  the  debtor. 

With  regard  to  the  question  of  recording,  it  has  been 
decided  in  Massachusetts,  (15  Mass  Rep.  p.  137)  that 
where  the  statute  expressly  requires  it  to  be  done  within 
three  months,  in  order  to  make  a  title  in  the  creditor,  it 
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ApDifoir,  mny  |)e  done  eyen  within  nine  months,  upon  the  principle 
1831.  '  that  the  recording  in  sach  cases  is  analogous,  in  its  e(- 
sTnail  fects,  to  the  recording  of  deeds  and  other  instruments  of 
conveyance — the  object  being  to  give  notice  to  subsequent 
attaching  creditors  and  purchasers.  The  above  case  is 
one  where  the  statute  expressly  required  the  recording  to 
be  done  within  three  months,  while  our  statute,  as  we  have 
seen,  fixes  no  time  within  which  it  shall  be  done. 

But  it  may  be  said  that  the  execution  itself,  which  is  ao^* 
cording  to  the  form  prescribed  by  law,  (Stat.  p.  316)  com* 
mands  the  ofBcer  to  return  the  same  to  the  office  wheftce 
it  issued,  within  sixty  days  from  its  date. 

Bat  this  is  to  compel  the  officer  to  return  the  execution 
within  a  given  time  for  the  purpose  of  informing  the  eredi* 
tor  of  wh«t  has  been  done  in  the  execution  of  the  process, 
and  fix  a  limit  beyond  which  he  shall  be  responsible  tothd 
creditor  if  he  shall  not  have  obtained  the  ankount  of  the 
execution  in  money,  or  fastened  upon  estate  of  tho  debtor, 
Or  committed  him  to  prison.  And  of  what  consequence 
to  the  debtor  can  it  be,  whether  this  evidence  is  put  up- 
on the  back  of  the  execution  and  returned  to  the  Clerk's 
office  one  day  before,  or  one  day  after  the  expiration  of  the 
sixty  days  ? 

In  this  case  it  appears  by  the  return  on  the  defendant's 
execution,  thai  the  levy,  appraisal,  and  setting  out,  were 
made  '<Ki'the  13th  of  April,  within  the  life  of  the  execution. 
Without  this  statement,  indeed,  in  the  body  of  the  return, 
it  would  have  appeared  that  they  were  made  on  the  5th  of 
May — the  return  being  dated,  at  the  bottom,  on  that  day  ;• 
•and  of  course,  that  they  were  made  two  days  after  the  offi- 
cer had  power  to  make  them.  But  because  he  had  not  pow* 
er  to  make  the  levy,  and  cause  the  appraisal  to  be  made  af- 
ter the  sixty  days  had  run,  does  it  follow  that,  these  things 
having  been  done  when  he  had  power  to  do  them,  be  may 
not  furnish  the  proper  evidence  of  them  to  the  creditor  by 
tl^e  return,  and  to  others  by  the  recording,  after  the  sixty 
days  had  expired  ? 

It  has  been  decided,  in  the  case  of  Barnard  vs.  Stevens 
and  others^  (2  Aikens  p.  429)  that  if  a  levy  be  made  within 
the  life  of  an  execution,  the  sale  and  return  may  be  mode 
afterwards. 
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Tkm»  are  cases,  lM>weTer,  in  which  the  actual  retivn  of    j]^J^; 
Iha  execvdoa  vfUidn  the  nssty  4a]f9j  is,  by  801110  positive  en-       i^si.  ' 
actoieot,  made  indtapeiuiably  neeeasary  for  certain  purpos-     sTeuu 
es.    ThiM  it  is  ttmcted  that  the  retard  of  mon  est  invetUiu     j^^^i 
shaU  be  kgtMy  made  upon  an  executioD,  in  order  to  charge 
bail  on  the  original  process.    What  is  here  meant  by  a  /#• 
gal  retam,  appears  in  the  34th  section  of  the  same  act,  p. 
68,  where  it  is  expressly  provided  that  it  shall  be  regularly 
made  within  sixty  days  from  the  rendition  of  judgement* 
The  same  positive  enactment  is  contained  in  Ae  4tb  sec^ 
ties  of  an  act  in  addition  to  the  justice  act,  p.  139.    It 
thae  becomes,  by  force  of  a  positive  enactment,  the  essen- 
iM  thing  to  be  done— answering,  in  this  respect,  to  the 
levy,  appraisal  and  setlifig  out,  in  the  case  under  consider- 
ation.— Comp.  L.  p.  66.     TAtVd  persons  are  here  sought  to 
be  cbafged,  and  the  return  of  non  est  inventus  is  made  es- 
sential txk  fix  their  responsibility. 

Phelps  fy  Bdl  for  plaintiff. — The  first  question  raised  in 
this  case  is,  whether  the  deed  from  the  plaintiff  to  H.  Sey- 
mour IS  sufficient  to  defeat  the  action.  It  is  contended  that 
it  is  not    For, 

1st,  It  is  a  settled  rule  that  a  mere  trespasser  or  wrong 
doer  cannot  defeat  the  action  where  the  plaintiff  shows  a 
prima  fade  tide  by  showing  an  outstanding  title  in  a  stran- 
ger Wftt^  whom  defendant  has  no  connexion. 

2dly,  The  plaintiff  was  at  liberty  to  introduce  the  defec- 
tive levy  for  the  purpose  of  showing  the  title  under  which 
the  defendant  claims.  This  is  every  day's  practice.  This 
being  done,  the  objection  to  the  deed  from  H.  Seymour 
to  the  plaintiff  fisals.  For  the  statute  of  October  28th, 
1607,  has  never  been  eoesidered  to  apply  to  a  deed  which 
(enda  to  confirm  the  title  of  the  party  in  possession.  Such 
a  conveyance  is  not  within  the  mischief  latended  by  the 
statute,  but  is  of  a  contrary  chadracter.  Hence  a  deed  to  a 
patty  in  possession  has  never  been  held  void.  In  this  case 
the  plaintiff  claims  by  title  derived  directly  from  the  plain- 
tiff^ and  that,  subsequent  to  the  deed  from  plaintiff  to  Sey- 
mour. The  release  from  Seymour  to  the  pUintiff,  there* 
fote,  innred  to  the  defendmil's  bMefit»  3and  wes  in  confir- 
mation of  his  titl^. 
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j£?J^/        But,  3dly,  It  was  not  competent  for  the  defendant  to 
^^'-  '     impeach  the  plaintiff's  title  as  invalid  at  the  date  of  her 
E.  Hail      l^^y-     As  she  claimed  directly  firom  him,  she  is  estopped 
A.  HidL      ^^^^  contesting  the  validity  of  his  title  at  that  time. 

This  being  the  case,  the  only  real  question  here  is,  wheth- 
er she  derived  a  valid  title  from  him  by  the  levy  in  ques- 
tion. 

The  principal  objection  to  the  levy  is,  that  no  return  was 
made  by  the  officer  of  his  proceedings  under  the  execution, 
until  some  days  after  the  same  had  expired. 

It  has  been  settled  in  this  State,  that  a  return  of  an  ex. 
ecution  in  all  cases,  where  a  return  is  required  by  law, 
shall  be  actually  made  and  lodged  with  the  Clerk  within 
sixty  days  from  the  date  of  the  execution. — Turner  vs.  Low-^ 
rsy,  2  Aikens,  73. 

If  it  be  nbcessary  in  any  case,  it  is  certainly  so  where  the 
execution  is  levied  on  land.  *The  title  is  not  perfected  un- 
der the  levy  till  the  execntion  is  returned ;  and  if  this  be 
not  done  within  the  life  of  the  execution,  it  cannot  be  done 
at  all. 

In  the  cases  of  Stevens  vs.  Mams  (Brayton)  and  Turner 
vs.  Lowrey^  all  that  was  contended  for,  was,  that  if  the  offi- 
cer had  actually  indorsed  upon  the  execution,  his  return 
within  sixty  days,  he  had  a  seasonable  time  to  return  it  to 
the  Clerk.  But  in  this  case,  the  return  indorsed  is  dated 
May  5th,  after  sixty  days  had  run,  and  recorded  still  later. 
And  if  recording  is  necessary  to  perfect  the  title,  this  levy 
is  without  doubt  bad.— Vide  Hubbard  vs.  Dewey ^  2  Aik- 
ens, 312. 

The  opinion  of  the  Court  was  pronounced  by 
Paddock,  J. — ^Thc  Court  coincide  with  the  counsel  in 
opinion,  that,. upon  its  appearing  that  the  defendant's  title 
is  derived  from  the  plaintiff,  by  levy  of  her  execution  up- 
on the  lands  in  question,  her  objection  to  the  introduction 
of  the  deed  from  Seymour,  fails  altogether ;  for  if  the  Stat- 
ute of  1807  were  not  in  existence,  and  any  thing  pased  to 
the  plaintiff  by  the  deed,  it  would  certainly  inure  to  her  ben- 
efit, if  she  held  by  conveyance  from  plaintifi*,  by  deed  of 
warrantee ;  because^  if  the  title  were  not  good  the  grantor* 
would  be  held  upon  his  covenants,  as  wa»decided  in  Mid^ 
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HebuTff  CoO^e  vs.  Cheney ;  and  the  same  principle  will  apply    ^^^l^* 
i0  this  case;  because,  if  the  lands  levied  upon  prove  not  to       ^ssi. 
be  the  estate  of  the  debtor,  the  creditor  by  our  Statute  Law,      fiTiuu 
p.  213,  voAj  revive  hia judgement  and  take  an  aUcu  execu^     a^Vmi 
tian  against  such  debtor.    And  the  existence  of  the  Stat- 
ute cannot  vary  the  case  ;  for  in  no  point  of  view  can  we 
consider  that  the  defendant  holding  under  the  levy,  was 
in,  adverse  to  the  titi  e  of  the  plaintiff.    The  defendant  is 
possessed  of  no  title  but  that  derived  from  the  plantiff  by 
virtue  of  the  levy,  it  is  that  title  which  she  is  now  defend- 
ing.  If  successfully,  it  is,  because  she  has  made  his  title  her 
own  by  the  levy.    But,  if  the  levy  be  void«  then  the  title 
which  she  holds  possession  under,  must  be  adjudged  the 
plaintiff's.    It  has  never  been  doubted  but  that  a  defend- 
ant in  ejectment,  holding  by  virtue  of  the  levy  of  an  exe* 
cution,  might  attach  the  possession  of  the  execution  debt- 
or to  his  own  to  make  out  a  fifteen  years  possession,  if  the 
plaintiff  claimed  by  adverse  title.  This  question  being  dis- 
posed of,  we  come  to  the  levy. 

To  acquire  a  title  to  real  estate  by  the  levy  of  an  execu- 
tion, the  creditor  must  have  obtained  a  legal  judgement;  a 
legaj  execution,  must  be  put  it  into  the  hands  of  an  officer 
who  can  legally  levy  it  upon  the  estate,  causing  the  land  le^ 
gaily  to  be  surveyed  and  appraised ;  but  notwithstanding 
all  this  being  done  within  the  life  of  the  execution,  yet  the 
creditor  hfis  acquired  no  title  to  the  property,  because  the 
officer  has  made  no  return  of  his  doings ;  but  two  days  af- 
ter, in  this  case,  the  officer  made  his  return  upon  the  exe- 
cution, and  whether  be  caused  the  proceedings  to  be  re* 
corded  we  are  not  told.  The  Court  consider  it  absolutely 
necessary  that  some  period  should  be  definitely  fixed,  in 
which  the  doings  of  the  officer  shall  be  complete  and  the 
rights  of  the  parties  fixed. 

If  the  direction  in  the  execution  is  to  govern,  then,  all 
done  by  the   officer  after  the  return  day,  is  void ;  if  two 

days  after  the  return  day  has  expired,  it  will  be  legal  for  the 

officer  to  make  and  date  his  return,  then,  why  not  two 

laoiithsor  two  years  after?    At  what  period  will  the  six 

^ttonths  redemption  commence  ?  on  the  13th  of  April  when 

the  appraisal  was  made,  or  on  the  5th  af  May  when  the 

Officer  signed  and  sealed  his  return  ?  I  am  not  aware  "that 
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ji^tlS^/    the  question  has  ever  been  directly  brought  before  the 
I83I.       Court  to  determine  between  the  execution  creditor  and 


"TeTHaii     debtor,  which  of  the  two  nets  passes  the  title ;  whether  it 

A.  Hall.      ^  ^^^  completion  of  the  return  bjr  the  officer  on  the  eze* 

cution,  or  the  recording  in  the  proper  office  nnd  filing  in 

the  one  from  which  it  issued.    In  the  case  of  McLtUm 

trs.  Wkitneyy  the  facts  tary  materially  firom  the  present :  it 

tloes  not  appear  but  that  the  return  on  the  execoCion  was 

perfected  by  the  officer  before  the  return  day  thereof,  and 

further,  the  officer  delivered  seisin  and  possession  of  the 

estate  to  the  creditor    who  qnietly  enjoyed  the  same  for 

many  years,  and  then,  without  being  molested,  brought  an 

action  of  debt  on  his  judgement ;  but  the  Court  consider* 

ed  that  the  plea  in  bar  ought  to  prevail,  inasmuch  as  Mo* 

LeIIen  took  possession  of  the  lands  from  the  hands  of  the 

officer,  perfected  the  recording  afiterwards,  tboBgfc  not 

within  the  three  months,  and*having  continued  the  posses* 

sion,  Whitney  acquiescing  therein,  he  should  not  at  thai 

late  day,  disannul  the  proceeding.     Judge  Parker  says  the 

record  is  not  made  for  the  benefit  of  the  execution  debtor, 

but  community  at  large.     In  Laddis.  Blunts  2  Mass*  40S,' 

Judge  Parsons  says,  "  the  lands  remain  the  debtcM^s  unless 

the  creditor  has  a  good  title  to  them  by  matter  of  record.*^ 

We  are  of  opinion  that  there  can  be  but  little  doubt  if 

any,  that  where  the  officer  does  not  make  and  eubscribo 

his  return  until  after  the  return  day  of  tho  writi  that  the 

whole  proceedings  are  void;  ani 

The  judgement  of  the  County  Court  is  aflirmed. 

Phelps  fy  Belli  for  plaintiff. 

Slade  fy  Seymour^  for  defendant. 
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Book  of  accounts  may  be  given  in  evidence  to  the  jary  to  aapport  a  decla- 
ration for  goods  sold  and  delivered,  in  favor  of  the  owner  of  the  book,  if  the 
same  be  accompanied  with  common  law  evidence  of  the  correctness  of  the 
entries. 

Where  it  becomes  necessary,  by  the  aiprcement  of  parties^  to  ascertain  the 
amount  of  accounts  charged  on  book,  the  book  may  be  given  in  evidence  to 
the  jury  with  common  law  evidence  of  correctness,  for  them  to  find  the  amount. 

This  was  an  action  of  assumpsit,  commenced  in  the  Coun* 
ty  Court,  on  a  promissory  note,  for  $225,  payable  with  in- 
terest, dated  September  15th,  1821.  The  note  was  read  in 
evidencQ,  and  it  was  admitted  that  the  plaintiff's  intestate 
died  in  August,  1829 — that  his  estate  had  been  represent- 
ed insolvent,  and  Commissioners  appointed  thereon,  who 
had  made  their  return  in  due  form  of  law. 

The  defendant  then  stated  the  defence  to  be,  f  hat  at  the 
time  the  note  was  executed,  it  was  agreed  between  the 
parties,  (the  intestate  and  the  defendant)  that  an  account 
which  the  defendant  had  against  the  intestate  for  goods 
sold  to  him  out  of  the  defendant's  store,  should  be  applied 
in  payment  of  [the  note;  and  also  that  such  goods  as  the 
intestate  should  ailerwards  take  up  outof  said  store,  should 
also  be  applied  thereon,  at  their  cash  price ;  and  that  the 
intestate  had  taken  goods  out  of  the  store  to  an  amount 
more  than  sufficient  to  pay  the  said  note,  which  was  regu- 
larly charged  on  the  books  of  the  said  Adams. 

The  plaintiff  objected  to  the  defendant's  giving  any  evi- 
dence to  support  this  statement,  on  the  ground  that  the  ar- 
ticles thus  charged  were  the  subject  of  a  claim  on  book,  in 
favor  of  the  said  Adams,  against  the  said  Burnham,  and 
should  have  been  presented  to  the  Commissioners  on  the 
estate  of  said  Burnham  for  adjustment. 

The  Court  overruled  the  objection,  and  admitted  the  ev- 
idence.    To  which  the  plaintiff  excepted. 

The  defendant  then  gave  evidence  tending  to  prove  the 
agreement  aforesaid,  and  also  the  sale  and  delivery  of  va- 
rious articles  from  said  store,  both  before  and  after  the  eiC- 
ecution  of  the  note,  as  well  as  the  payment  of  several  sums 
of  money.  The  testimony  to  prove  the  sale  and  delivery 
of  the  articles  aforesaid,  was  the  deposition  of  the  clerk  of 
the  defendant,  who  testified  to  ihB  delivery  of  sevcrs^l  ^rti- 
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cles  named  in  bis  deposition,  and  which  were  charged  bj 
bim ;  and  also  the  testimony  of  another  witness,  who  took 
goods  from  the  store  of  the  defendant,  by  direction  of  the 
intestate,  to  the  amount  of  ^$6,62. 

The  defendant  also  gave  evidence  tending  to  show  that 
the  said  Adams,  at  different  times,  sold  and  charged  to  tb^ 
intestate  various  other  articles  out  of  his  store. 

The  defendant  offered  in  evidence  his  books  of  account 
containing  bis  charges  and  account  against  the  intestate^ 
both  before  and  after  the  execution  of  the  note,  accompa>- 
nied  with  evidence  that  they  were  the  books  kept  in  hi» 
store  during  the  time  the  several  charges  were  made,  and 
Ihat  they  were  correctly  kept  in  order  to  show  the  amount 
of  the  sales  by  the  defendant,  Adams,  to  the  intestate.  la 
the  account  against  intestate,  were,  among  other  charges, 
the  charges  for  the  goods  delivered  by  the  clerk  of  the  de* 
fendant.  The  plaintiff  objected  to  the  admission  of  tho 
books  in  evidence,  and  they  were  excluded  by  the  Court* 
To  this  decision,  the  counsel  for  the  defendant  excepted* 

The  plaintiff  contended  that  he  was  entitled  to  recover 
the  whole  amonnt  of  the  note,  unless  the  defendant  show* 
ed  that  the  money  or  goods  were  applied  in  payment  of 
the  note,  when  the  same  were  delivered. 

The  Court  charged  the  jury,  that  if  they  believed  from 
the  evidence  that  such  an  agreement  was  made  as  the  de* 
fendant  contended,  they  would  be  warranted  in  applying 
all  the  money  and  goods  which  the  defendant  had  proved 
were  received  by  the  intestate,  in  payment  of  the  note.— - 
That  when  there  was  but  one  claim  in  favor  of  a  plaintiff^ 
and  money  or  goods  or  both  were  paid  to  such  plaintiff  by 
a  debtor,  the  jury  would  presume  that  it  was  in  payment  of 
that  claim,  though  there  was  no  evidence  that  the  pay* 
ment  was  delivered  to  be  applied  to  that  particular  claim* 

The  jury  found  a  verdict  for  the  plaintiff  of  *  *  « 
and  judgement  was  rendered  thereon.  The  defendant 
having  excepted  to  the  decision  of  the  Court  in  not  admit- 
ting the  books  in  evidence  as  aforesaid,  the  exception  was 
allowed,  and  the  cause  passed  to  the  Supreme  Court  for 
sevisioU. 


The  opinion  of  the  Coun  ttss  delivered  by 
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TUxLitn,  I.-^Thta  was  an  action  ot  assumpiii  on  note  for 

f335w  The  derendant  stated  his  defence  to  be,  ^'  that  at 
the  time  the  note  was  executed,  to  wit,  September  "tSth, 
1823,  it  was  agreed  betweeor'the  parties,  .(the  intestate  and 
defendant)  that  an  account,  which  the  defend't  had  against 
the  intestate  for  goods  sold  to  him  out  of  the  defendant's 
stove,  should  be  applied  in  payment  of  the  note,  and  also 
such  goods  as  the  intestate  should  afterwards  idke  up  out 
of  said  store,  should  be  applied  thereon,  at  the  cash  price  ; 
and  that  the  intestate  had  taken  goods  out  of  the  store  to 
an  amount  more  than  sufficient  to  pay  the  note,  which  were 
fegularly  charged  on  the  books  of  the  said  Adams.''  The 
case  shows,  ''  that  the  defendant  gave  evidence  tending  to 
prove  the  aforesaid  agreement,  and  a49o  the  sale  and  deliv* 
ery  of  various  articles  from  said  store,  both  before  and  af- 
ter the  execution  of  the  note,  as  well  as  the  payment  of 
several  sums  of  money."  After  this,  "  the  defendant  offer- 
ed in  evidence  his  books  of  account  containing  the  charges 
and  account  against  the  intestate,  both  before  and  after 
the  execution  of  the  note,  accompanied  vnth  evidence  that 
thty  vfere  the  bookt  kept  in  his  stortf  during  the  time  the  seve* 
red  charges  were  iT^zJe,  and  that  they  were  correctly  kept^  in  or- 
der to  show  the  amount  of  the  sales  by  the  defendant,  Ad- 
ams, to  the  intestate.  The  plaintiff  objected  to  the  ad* 
mission  of  the  books  in  evidence,  and  the  Court  excluded 
them."  And  the  question  is,  Did  the  Court  err  in  exclu- 
ding the  books  ?  In  several  of  the  States,  it  has  been  decl- 
ded,  that  books  containing  accounts,  are  admissible  as  ev- 
idence to  the  jury  to  support  a  declaration  for  goods  sold 
and  ddivpred^  on  the  party  who  owns  the  books,  making 
oath,  that  the  entries  are  true. — See  1  Dallas,  85,  239, 
276.-2  Mass.  Rep.  217,  569.-4  Mass.  Rep.  455.— 13 
Mass.  Rep.  427. 

This  is  certainly  a  departure  from  the  common  law.  In 
this  State,  we  have  not  adopted  this  rule;  but  here  the 
p^rty  may  make  oath  to  the  truth  of  the  entries  on  his 
book  before  auditors,  in  an  action  which  he  has  brought 
on  liQok  account  according  to  our  statute.  But  because  he 
may  bring  an  action  on  book  account^  and  make  oath  to  the 
entries  before  auditors,  the  statute  does  not  deprive  him  of 


Bvnibmiu 


316 


CASES  IN  THE  SUPREME  COURT 


RCTLAIVD. 

Febniary, 
1833.' 

Burnham 
Adamf. 


his  common  law  remedy :   he  may  still  declare  for  goods 
sold  and  delivered^   and  give^  his  book  in  evidence  to  the 
"jury,  accompanied  with  such  other  evidence  as  the  com- 
mon law  requires  to  prove  his  declaration.     The  common 
law  requires,  that  the  entries  in  the  book  should  b6  proved 
by  the  clerk,  or  servant,  who  made  them,  if  such  clerk  or 
servant  be  alive,  and  can  be  produced. — -1  Esp.  N.  P.  Rep. 
1 ,  328.     But  it  has  been  settled  ever  since  the  decision  in 
Lord  Torrington*s  case,  that  if  the  entries  were  made  by  a 
clerk,  or  servant,  who  is* since  dead,  the  books  are  admis- 
sible as  evidence  on  proving  the  entries  to  be  in  the  hand- 
writing of  such  clerk  or  servant ;   and  also  proving  his 
death.— Salk.  285  and  COO.     In  the  case  at  bar,  I  do  not 
understand  that  the  defendant  offered  any  !hing  but  com- 
mon law  proof,   xohen  he  offered  his  books,   and  evidence  to 
show  that  the  entries  were  correctly  made  against  the  intestate. 
This  proof  was  necessary  to  enable  the  jury  to  ascertain 
how  much  had  been  paid  on  the  note,  according  to  the  a- 
greement  of  the  parties,  and  should  have  been  admitted 
by  the  Court. 

If  the  intestate,  when  the  note  was  given,  agreed  that 
the  defendant's  account  against  him  on  book  should  be  pay- 
ment on  the  note,  this  agreement  seemed  to  make  the  book 
containing  the  account,  necessary  evidence  to  be  submitted 
to  the  jury,  to  enable  them  to  ascertain  the  amount  of  the 
account  at  that  time.  So  the  books  were  necessary  evi- 
dence to  ascertain  the  amount  of  goods  subsequently  de- 
livered by  the  defendant  to  the  intestate,  and  charged  on 
book,  if  it  was  agreed  that  such  goods  should  be  payment 
on  said  note.  If  there  was  a  dispute  about  any  of  the  en- 
tries made  on  book,  either  before  or  after  the  giving  of  the 
note,  such  dispute  should  be  settled  by  the  jury  on  view  of 
the  books,  and  other  common  law  evidence,  relating  to  such 
entries.  On  the  whole,  I  am  satisfied  that  the  books,  and 
evidence  to  show  that  they  were  the  defendant's,  and  that 
the  charges  were  correctly  made,  should  have  gone  to  the 
jury  for  them  to  weigh  ;  and  inasmuch  as  the  Goiirt  exclu- 
ded this  cvidonce,  their  judgement  is  reversed,  andja  new 
trial  granted. 

R.  C.  Royce,  for  plaintiff. 

Jonas  Clark,  for  defendant. 
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What  reeoTerjr  ihall,  or  shall  not,  be  a  good  bar  to  a  aabteqaettt  action. 

This  was  an  action  of  (rover ^  tried  by  the  Rutland  Coun* 
ty  Court,  April  Term,  1832,  to  recover  the  value  of  thirty 
sheep. 

The  plaintiff  offered  evidence  tending  to  prove  the  ta- 
king, and  also  a  demand  and  refusal.  The  plaintiff  also 
showed  a  contract  in  writing,  (a  copy  of  which  is  made  a 
part  of  this  case,)  between  him  and  the  defendant,  made  at 
the  time  said  sheep  were  delivered.  And  the  defendant 
gave  in  evidence  the  record  of  a  former  judgement  in  at- 
sumpsUy  predicated  upon  this  written  contract  between  him 
and  the  plaintiff,  in  which  the  plaintiff  recovered  ten  cents 
damages  and  cne  dollar  andjifty  cents  costs.  And  the  plain- 
tiff offered  to  show  that  at  the  trial  of  the  former  suit,  which 
was  before  a  referee,  the  referee  decided,  that  the  construc- 
tion to  be  put  upon  this  contract  in  writing,  was  that,  at 
the^  end  of  the  year,  the  thirty  sheep  belonged  to  the  plain- 
tiff and  th^^  ^^  ^he  time  of  bringing  said  suit,  they  were 
the  properiy  of  iM  plaintiff,  and  that  inasmuch  as  tha 
plaintiff  had  proved  no  deni^nd,  he  could  not  recover  for 
the  value  of  the  sheep ;  but  thai  as  it  wa^  ^he  duty  of  the 
defendant  to  have  returned  the  sheep  at  the  expiration  C* 
the  year,  he  was  liable  in  damages  for  not  having  so  return- 
ed them ;  and  thereupon  found  for  the  plaintiff  to  recover 
ten  cents  damages. 

The  Court  decided  that  the  evidence  so  offered  was  in- 
admissible, and  the  defendant  recovered.  To  which  de- 
cision the  plaintiff  excepted.  The  exception  was  allow- 
ed, and  the  case  now  comes  here  for  re-examination. 

COPT   OF    THE    CONTRACT. 

^*  Rutland,   \2th  November,  1827. 

"  This  instrument  is  to  certify,  that  I,  Judson  Goreham, 
do  agree  to  pay  Gardner  Gates  or  order,  thirty  good,  likely 
sheep,  which  are  to  average  half-blooded  Merino,  of  good 
quality — none  to  be  over  two  years  old,  and  none  to  be  un- 
der one  year  old. — There  is  to  be  sixteen  ewes,  and  four- 
teen weathers. — The  said  sheep  are  to  be  returned  in  one 
year  from  date,  in  good  order — it  being  for  value  received. 
"(Signed,)  JUDSON  GOREHAM." 
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The  record  in  the  suit,  alluded  to  in  the  bill  of  excep- 
tions,  shows  that  the  plaintiff  counted  upon  the  agreement 
'above  mentioned,  as  follows : 

"  In  a  plea  of  the  case,  for  that  whereas  heretofore,  to 
wit,  on  the  12th  day  of  November,  1827,  the  defendant,  for 
value  received,  promised  the  plaintiff  to  pay  him  or  order, 
thirty  good,  likely  sheep,  to  average  half-blood  Merino,  and 
of  good  quality.  None  of  said  sheep  were  to  be  older  than 
two  years  old,  and  none  younger  than  one  year  old  — Six- 
teen of  said  sheep  were  to  be  ewes,  and  fourteen  weathers. 
The  above  named  sheep  were  to  be  delivered  to  the  plain- 
tiff  one  year  from  the  date  thereof,  in  good  order;  yet  the 
defendant  hath  not  delivered  thorn  to  the  plaintiff,  though 
often  requested  so  to  do.  Also,  in  an  action  on  the  case, 
for  that  whereas  heretofore,  to  wit,  on  the  12th  day  of  No- 
vember, 1827,  the  defendant  and  plaintiff  entered  into  an 
agreement  in  the  words  following,  to  wit :  *'  Rutland,  No- 
vember 12th^  1827.  This  instrument  is  to  certify,  that  I, 
Judson  Goreham,  do  agree  to  pay  Gardner  Gates  or  order, 
thirty  good,  likely  sheep,  which  are  to  average  h$If-bIood 
Merino,  of  good  quality — ^none  to  be  over  two  years  old, 
and  none  under  one  year  old  :  there  are  to  be  sixteen  ewes 
and  fourteen  wethers. — ^The  said  sheep  are  to  be  returned 
in  one  year  from  date,  in  good  order — it  being  for  value 
received.  JudsouGorefaam."  Signed  as  above  by  the  de- 
fendant. Yet  he,  the  said  defendant,  hath  not  delivered 
to  the  plaintiff  the  said  sheep,  though  the  time  for  the  de- 
livery or  payment  of  said  sheep  has  long  since  expired,  to 
the  damage  of  the  plaintiff  seventy-five  dollars." 

On  the  trial  of  the  suit,  which  was  originally  before  a 
Justice  of  the  Peace,  a  judgement  was  rendered  for  the 
plaintiff  to  recover  $37,69  damages,  and  his  costs. 

The  suit  having  been  carried  up  to  the  County  Court 
by  appeal,  it  was  there  referred  to  R.  Pierpo,int,  Esq.,  who 
found  for  the  plaintiff  to  recover  ten  e^nts  damages  and  his 
coats.  The  report  was  accepted  by  the  Court,  and  judge- 
ment  rendered  thereon. 

In  this  suit,  the  plaintiff's  declaration  in  trover  for  tive 
sheep  is  i^  fellowv : 
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*'  In  a  plea  of  the  case,  for  that  the  plaintiif,  at  Rutland 
^^bresaidt  on  the  13lh  day  of  November,  1828,  wai  posae*- 
aed  of  thirty  sheep,  of  the  value  of  one  hundred  dollars,  as- 
of  his  own  goods  and  chattels,  and  being  so  possessed  of 
said  sheep  on  the  same  day,  afterwards  lost  the  same; 
which  said  sheep  afterwards,  on  the  same  day,  came  into 
the  possession  of  the  said  Judson,  the  defendant,  by  find- 
ing ;  and  the  said  Judson  well  knowing  the  same  to  be  the 
property  of  the  said  Gardner,  though  requested,  hath  not 
delivered  the  same  to  the  plaintiflT,  but  afterwards,  on  the 
tame  day,  converted  the  same  to  his  own  use." 

To  this  declaration,  the  defendant  pleaded,  Ist,  The 
General  Issue. — 2d|  In  bar,  the  facts  set  forth  in  the  de- 
fendant's record  of  the  first  suit,  with  an  averment,  that 
the  cause  of  action  in  that  suit,  for  which  a  recovery  of 
ten  cents  damages,  and  j(l,50  costs  was  had,  is  the  same 
as  the  cause  of  action  in  this  suit. 

The  plaintiff  replies,  that  the  causes  of  action  ace  not 
the  same. 

The  opinion  of  the  Court  was  pronounced  by 
Baylies,  J. — The  contract  between  the  parties,  of  which 
the  above  is  a  copy,  is  doubtful  on  the  face  of  it.  From 
the  words  in  the  first  three  lines,  "  I  do  agree  to  pay  thirty 
sheep,**  one  would  suppose,  that  this  was  a  promissory 
note  for  sheep,  and  the  plaintiff  could  have  no  interest  id 
them,  before  they  were  paid.  But  from  the  words  in  the 
6th  and  7th  lines,  **  the  said  sheep  is  (are)  to  he  retumtd  in 
one  year  from  date,"  one  might  suppose  the  defendant 
took  the  sheep  of  the  plaintiff^  who  still  remained  the  own- 
er of  the  sheep,  which  the  defendant  was  to  return  to  the 
plaintiff  in  one  year.  But  both  of  these  constructions 
cannot  be  right.  If  we  reject  the  word  *^pay/^  in  the  se- 
cond line,  and  substitute  the  word  ^  return^^  there  would 
be  no  great  difficulty  in  understanding  this  contract,  as  it 
waa,  probably,  understood  by  the  referee,  when  be  deci- 
ded the  first  suit ;  that  is,  that  the  plaintiff  was  the  owner 
of  the  sheep.  Whether  the  referee  should,  or  should  not 
hava  found  the  value  of  the  sheep,  we  do  not  decide.  It  is 
bMvever  clear,  that  the  referee,  when  he  found  only  teis 
c/mU  damaged  and  costs,  did  not  intend  to  find  for  the 
plaintiff  the  vata^  of  the  sheep ;  but  found  the  ten  cents 
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damages  and  costs  for  some  supposed  injwy',  which  he 
considered  was  warranted  by  the  evidence  before  htra.->^ 
"The  record  of  the  first  suit  does  not  show,  that  there  was 
any  evidence  before  the  referee  of  a  conversion  of  the  sheep 
by  the  defendant,  so  that  the  plaintiff  could  maintain  tro- 
ver for  them.  The  non-delivery  of  the  sheep  at  the  time 
agreed  upon  was  not  a  tortious  conversion  on  the  part  of 
the  defendant.  This  principle  of  law  is  recognized  by 
Lord  Ellenborough,  in  the  case  of  Severin  vs.  Keppelly  4 
Esp.  N.  P.  R.  166. — He  says,  "that  what  begins  in  con- 
tract, a  non-performance  of  what  the  party  so  undertakes 
to  do,  or  a  bare  non-delivery  of  what  he  undertakes  to  de- 
liver, is  not  to  be  considered  as  of  itself  amounting  to  a 
tortious  conversion." 

Now,  if  the  non-delivery  of  the  sheep,  at  the  time  agreed, 
was  not  a  tortious  conversion,  then  it  was  necessary  for  the 
plaintiff,  before  he  brought  bis  action,  and  subsequently 
to  thp  day  when  the  sheep  were  to  have  been  returned,  to 
demand  the  sheep  of  the  defendant,   in  order  to  maintain 
trover  for  them.     It  seems  such  demand  was  made  by  the 
plaintiff,  and  the  defendant  refused  to  return  the  sheep.— 
This  demand  and  rtfusal  is  sufficient  evidence  of  a  conver- 
sion of  the  sheep  by  the  defendant ;  which  conversion  is  the 
cause  of  action  for  which  the  defendant  is  sued  in  trover.— 
This  cauae  of  action  cannot  be  the  same  as  the  one  descri- 
bed in  the  record  of  the  first  suit.     If  the  causes  of  action 
are  not  the  same,  will  it  be  pretended  that  the  recovery  of 
ten  cents  damages   and  one  dollar  and  Jijty  cents  costs  in  the 
first  suit,  will  bar  a  recovery  in  the  second  suit,   being  an 
action  oi  trover  ani  conversion  for  the  value  of  the  sheep  ? 
In  the  case  o(  Kitchen  et  ah  vs.  Campbell,  3  Wils.  304,  the 
Court  say,  "  You  shall  not  bring  the  same  cause  of  action 
twice  to  a  final  determination ;  nemo  debet  bis  vexari,  upon 
this  we  found  our  judgement :  and  what  is  meant  by  the 
same  cause  oj  action  is,  where  the  same  evidence  will  support 
both  the  actions,  although  the  actions  may  happen  to  be 
grounded  on  different  writs;  this  is  the  test  to  know  wheth- 
er a  final  determination  in  a  former  action  is  a  bar  or  not 
to  a  subsequent  action  ;  and  it  runs  through  all  the  cases 
in  the  books,  both  in  real  und  personal  actions.'^ 
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.  la  tbe  cgse  ai  bar,  it  ca:linol  be  Baid,  timt  the  evidence, 
which  W9m  sttfficieat  to  support  the  first  actioDi  was  suffi- 
cient to  sopport  the  second.  It  did  not  tend,  at  all,  to 
prore  a  convernon  of  the  sheep  by  tbe  defendant. 

In  the  case  of  Laean  Vs.  Barnard^  Cro.  Char.  35,  it  wa» 
decided  that  a  recovery  of  twopence  damages,  and  six  pounds 
costs,  in  an  action  of  trespass,  for  taking  and  driving  away 
a  flock  of  sheep,  is  no  bar  to  trover  for  the  valae  of  said 
dieep,  if  the  plaintiff  reply  that  the  recovery  was  only  for 
the  taking  and  drimmg  away,  and  not  for  the  value  of  the 
dieep.  '*  Tbe  danmges  of  two  pence  given  for  89  sheep 
being  so  smalf,  is  in  itself  an  implication  (and  the  Court 
shall  so  intend  it)  that  it  was  given  only  for  the  taking  and 
driving  of  them,  and  that  the  plaintiff  had  (hem  agafn,  and 
Jlot  in  Ken  of  the  value  of  them ;  for  if  it  shouM  be  given 
for  the  vahie  oj  them,  then  the  plaintiff  sfaotf Id  thereby  lose 
the  property  in  them,  and  have  nothing  for  his  sheep  bat 
twopence,  and  the  defendant  should  have  the  sheep^:  but 
the  law  win  rather  intend  (and  so  it  may  be  averred)  that 
those  damages  Were  given  only  for  the  taking  and  drivings 
and  that  tbe  plaintiff  had  them  again,  and  afterwards  lost 
them,  and  that  the  defendant  found  and  converted  theiafy 
fcc.** 

Some  of  this  reasoning  wilt  appfy  to  the  case  at  bar  --^ 
The  law  wiU  intend  almost  any  thing,  before  it  will  intend,- 
that  the  ten  cents  damages  were  allowed  by  the  referee  iof 
the  first  suit  for  ihe  value  of  the  pUntiff's  thirty  sheep. 

The  pfainliff  offered  to  prove  by  parol,  what  constructions 
the  referee  gave  to  the  written  contract  of  tbe  parties  off 
the  trial  of  the  first  suit  before  him ;  and  also  to  show  for 
what  he  foand  the  ten  cents  damages*  This  evidence  was' 
rightly  excluded  by  the  County  Court,  whose  daty  it  was  ta 
construe  the  written  contract  themselves  without  reference^ 
to  the  construction  which  was  given  it  by  the  referee.  And 
widiout  parol  evidence,  the  law  would  presume  that  the 
ten  cents  damages  were  not  found  by  the  referee  for  tbe  value 
of  the  sheep. 

As  we  are  not  satisfied  that  the  causes  of  action  are  the 
same,  or  that  the  same  evidence  would  support  both  ac- 
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tions,  the  jndgement  of  the  County  Court  is  reversed^ 
and  a  new  trial  is  granted. 

Merrill  ^  Ormsbeey  for  plaintiiT 
Itoyce  fy  Hodgesj  for  defendant. 


Wells  vs.  WcsTHArBN. 


RUTLAITD, 

January^ 
'  1833. 


FVior  to  the  •tatnte  of  1817,  •  wife  bad  *  deriratire  tattUmeDt  fronrbtr 
bwtband,  mad  childreD  from  their  father. 

^     When  a  widow  gained  a  ^ettlemeat  io  hep  own-  rigbt»  her  miooi  obUdres 
liriag  with  her,  took  her  lettlement. 

Bat  when  »  widow  gained  a  lettlement  by  marriage,  her  ebUdren  bji^  a  for- 
mer marriage  did  not  follow  heraettlement  thus  obtained'. 

While  the  act  of  1801,  in  relation  to  warning  out  was  in  force,  ft  was  nof  ae- 
cetiary  to  warn  ont  minor  children  liring  with  eitber  of  their  parend,  to  pre* 
▼eat  tlieir  gaining  a  lettlement. 

A  female  ebild  being  witk  ber  mother  in  the  family  of  her  fatber-M-IaWr  fiit 
more  than  a  year»  without  being  warned,  did  not  thereby  gain  a  settlement  in 
ber  own  right. 

On  the  trial  of  this  case,  which  was  oBav  appeal  by  the 
town  of  Westhaven  from  the  order  of  removal  of  two- jus- 
tices, of  Delia  Turner,  a  pauper,  from  the  town  of 
Wells  to  said  town  of  Westhaven,  both  in  Rutland  Coan- 
ty,  on  issue,  joined  to  the  Court,  of  <<  unduly  removed,  al* 
^ging  that  the  place  of  the  last  legal  settlement  of  the 
said  Delia,  was  not  in  said  town  of  Westhaven,"  it  appear- 
ed in  evidence  that  the  said  Delia  was  the  daughter  of 

Turner  and  Electa  his  wife,  and  was  bom  in  Mid- 

dlebury,  in  the  County  of  Addison,  in  April,  A.  D.  1802» 
at  which  place  the  said  Turner,  the  father*  resided  at  that 
time,  a  period  of  over  one  year. — ^That  when  the  said  De- 
lia  was  about  nine  months  old,  the  said  Turner  removed 
with  his  said  wife  and  daughter  to  Chesterfield,  in  the  State 
of  New-York,  where,  and  at  Peru  in  said  State  of  N.  York, 
be  resided  with  his  said  family  ten  or  eleven  years ;  from 
which  place,  or  State,  said  Turner,  with  his  said  family, 
removed  to  Cornwall,  in  the  County  of  Addison,  where  he 
resided  with  them  less  than  one  year,  when  the  said  Tur- 
ner died. — That  the  said  Electa  and  said  Delia  then  remo- 
ved to  Fairhaven,  in  Rutland  Couivtr,  where  they  resided 
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Vntal  April»  1814^  and  in  the  said  month  of  April,  1814, 
the  said  Electa  was  married  to  Ichabod  Mitchell,  of  West- 
haveiij  who  then,  and  for  a  long  time  before,  bad  lived  in 
WesUiaven;  and  immediately,  with  the  said  Delia,  her 
daughter,  went  with  her  said  husband  to  said  Westhaven, 
and  there  resided  with  said  Mitchell  until  November,  18L9, 
when  the  said  Mitchell  and  said  Electa  removed  to  the 
said  town  of  Wells,  where  she  has  resided  ever  since — the 
said  Mitchell  dying  in  said  Wells,  where  he  had  resided 
ever  since  he  removed  to  that  town,  in  August,  1829. — 
That  the  said  Delia  resided  at  said  Westhaven  from  April, 
1814,  with  said  Mitchell  and  Electa,  until  the  two  latter 
persons  removed  to  Wells,  in  November,  1819 ;  and  the 
said  Delia  continued  to  reside  in  said  Westhaven  four  or 
five  years  after  said  Mitchell  and  Electa  removed  to  said 
Wells,  in  1819 — then  went  to  Orwell,  in  said  County  of 
Rutland,  and  there  resided  about  two  and  a  half  years ; 
and  then  returned  to  said  Westhaven,  where  she  resided 
till  September,  1829,  when  she  went  to  live  with  her  moth- 
er in  Wells,  where  she  resided  until  removed. 

The  Court  charged  the  jury,  that  the  said  Delia  did  not 
gain  a  settlement  in  Westhaven  by  her  residence  as  afore- 
aatd;  and  that,  although  her  mother,  by  her  intermarriage 
with  Mitchell,  acquired  his  settlement  in  Westhaven,  yet 
that  settlement  was  not  communicated  to  her  daughter  by 
a  former  marriage ;  and  as  there  was  no  evidence  of  the 
said  Delia  the  pauper's  having  gained  a  settlement  in  West- 
haven,  except  by  her  residence  there  under  the  circumstan- 
ces before  mentioned,  she  did  not  thereby  gain  a  settle- 
ment in  Westhaven. 

The  jury,  thereupon,  returned  a  vcrditt  for  the  town  of 
Westhaven. 

The  plaintiff  excepted  to  the  opinion  of  the  Court,  con- 
tained in  the  charge. 

Whereupon,  The  case  passed  to  this  Court  for  further 
adjudication. 

Argument  for  the  plaintiff. — On  hearing  of  this  case,  the 
counsel  for  the  plaintiff  will  submit,  that  the  order  of  re- 
moval of  the  justices  ought  to  beaffirmed,  upon  the  follow- 
ing considerations : 
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^J^i!i^l        !•   Whatever  may  have  iieen  the  plaee  q(  tbe  poni^a 

^^' settlement,  at  the  death  of  her  father,  as  her  mother  be- 

Weiit       come  legally  settled  in  Westhaveo,  oo  her  marriage  with 

fr«ttiuiren.   Mitchell,  in  1814,  the  settlement  of  the  duighter,  under 

age,  and  residing  with  the  mother,  followed  of  course ;  and 

fAncfi  the  emancipation  of  the  pauper,  she  has  acquired  no 

settlement  elsewjiere.    For, 

2,  By  statute,  Nov.  4,  1817,  p.  381,  "  Legitimate  chil- 
dren have  the  settlement  of  their  parerUs.*^    The  word  in 

the  plural,  cannot,  reasonably,  mean  both  parents^  when  one 
has  deceased  ;  but  either^  in  such  case ;  and  so  are  the  au- 
thorities.— 1  Black.  Com.  363,  and  note,  26. — %  Str.  T46, 
Parishes  of  Paulspury  and  Woodend. — 2  Ld.  Raym.  1473. 

3..  Whether  a  woman,  after  the  deati)  of  hei:  husband, 
acquire  an  original  setdement,  or  a  derivative  one,  it  would 
:Beem  thait  i$  ought  to  be  followed  by  the  same  results,  re- 
specting the  settlement  of  her  children,  under  age,  and  re- 
siding with  her. — 5  Con.  Rep.  584. 

It  is  the  policy  of  the  law,  and  a  dictate  of  justice^  as 
well  as  a  right  essential  to  personal  liberty,  that  families 
are  not  to  be  separated,  without  necessity. — 1  Str.  544.-rr 
5  Eas^  118,  Rex  ys.  Eliham.'^lJA^cV..  Com.^Gl.-^l  Str. 
.438,  Ec^tufoodhey  ys.  WetttpoQdhey. 

Argument  for^ihe  defendant. 

1st,  That  the  pauper's  place  of  legal^settlement  in  this 
State,  is  that  of  the  last  legal  settlement  of  her  deceased 
father,  Isaac  Turner ;  which,  as  appears  from  the  case,  was 
in  Middlebury,  in  the  County  c^  Addison. — Jac.  L.  Die. 
Vol.  V.  p.  216. 

2d,  That  Electa  Turner,  the  mother  of  the  pauper,  hav^ 
ing  acquired  a  new  settlement  for  herself,  in  April,  1814j 
by  her  marriage  to  Ichabod  Mitchell,  did  not  in  any  respect 
alter  or  change  the  |>revious  settlement  of  Delia,  but  De- 
lia still  continued  to  hold  the  settlement  of  her  father. — 
2  Com.  Dig.  Vol.  4,  p.  886.-^1  Carthew  &  Salkeld,  482.— 
Burrows'  Settle.  Cases,  2  749.. — Qvthew,  449.-2  Sal- 
keld,  528. 

3d,  That  inasmuch  as  it  does  not  appear,  that  Delia 
Turner,  the  pauper,  has  resided  in  Westhaven  for  the  temi 
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cf  seTM  yeara»  «iiiee  she  attained  the  age  of  eighteen   '^g^^* 
yean,  she  baa  gained  no  legal  settlement  ttherein.  i^^** 


The  opiaian  of  the  Court  was  pronounced  by 
WiUfiAMSi  J. — ^The  pauper  was  removed  from  Wells  to 
Westhaven :  k  was  therefore  incumbent  on  Ahe  fowmer 
stown  io  shew  a  aettlement  in  the  latter :  for  that  purpose, 
•they  redy  on  Ahe  £Eict  that  her  mother  acquired  a  settlement 
in  the  town  of  Westhaven,  by  heir  marriage  with  Mitchell, 
in  the  year  1814 ;  and  that  her  daughter  derived  a  settle- 
ment from  her  in  the  same  town.  It  appears  that  the  father]of 
the  person  removed,aftQr  the  passing  of  the:«taiujte  of  1801^ 
in  relation  to  settlements,  resided  in  the  town  of  Middle- 
bury  more  than  a  year,  and  that  the  pauper  was  bom  in 
that  town  in  the  year  160^.    There  was  no  proof  that  he 
was  warned  out,  during  that  jesidence.    This  of  course 
gave  him  a  settlement  in  that  town,  which  was  also  the  set- 
tlement of  bis  daughter,  unless  she  acquired  a  settlement 
in  Westhaven.    In  the  enquiry  whether  ahe  had  thus  gain- 
ed a  settlement,  we  must  be  governed  by  the  law  as  it  ex- 
isted previous  to  the  passing  of  the  statute  of  1817,  as  it  is 
not  contended  that  she  has  acquired  any  settlement  since* 
Previous  to  the  passing  of  the  latter  atatute,  there  was  no 
statute  of  this  State  which  directly  gave  the  wife  the  settle- 
ment of  her  hasband,  or  children  the  settlement  of  their 
parents ;  but  a  settlement  was  gained  by  marriage  by  con- 
struction of  law,  independent  of  any  statute.     Although  no 
provision  upon  this  subject  was  expressly  enacted,  yet  the 
principles  of  the  common  law,  in  relation  to  derivative  set- 
tlements, were  adhered  to  in  this  State.    The  wife  aud 
children  being  incapable  of  gaining  a  settlement  for  them- 
selves, and  being  dependent  for  support  on  the  husband 
and  father,  who  has  the  control  both  of  their  persons  and 
personal  services,  derive  from  him  his  settlement,  which 
they  retain  until  they  gain  a  settlement  for  themselves  in 
their  own  right.    As  the  law  in  relation  to  derivative  set- 
tlements depended  upon  the  principles  of  the  conHnon  law, 
and  not  on  any  statute  regulations,  the  decisions  which 
have  been  had  in  the  Courts  of  common  law  in  England, 
are  authorities  on  any  question  upon  this  subject  arising 
anterior  to  the  session  of  the  Legislature  in  1817,  the 
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RvThAWD,    same  as  upon  any  other  question  arising  oat  of  the  com- 
1M3. '     mon  law. 


Well*  Upon  examining  these  authorities,  it  will  be  found  that 

WtitbKTM,  ^^^  decisions  have  been  uniform — that  although  where  a 
father  gains  a  settlement  for  himself,  it  is  communicated  to 
his  minor  children,  whether  living  with  him  or  not ;  and  af- 
ter his  death,  when  the  mother,  a  widow,  acquires  a  new 
settlement  in  her  own  right,  this  is  also  communicated  to 
her  minor  chi[dren ;  yet  a  settlement  which  she  acquires 
by  marriage  is  not  communicated  to  her  children  by  a  for- 
mer husband,  but  they  still  retain  the  settlement  of  theif 
father.  Probably  the  reason  for  this  distinction  was,  that 
the  second  husband  has  no  legal  oootrol  over  the  children 
of  the  first  husband,  is  not  bound  to  support  them,  nor  en- 
titled to  their  services.  But  whatever  may  be  the  reason, 
the  law  is  so  settled,  both  in  England  and  this  country. — 
Cumner  vs.  Milton^  2  Salk.  628. — Woodend  vs.  Paulspurtfy 
2  Ld.Ray.  1473. — Freetown  \3.  Taunton,  16  Mblss.  62. — 
Dedham  vs.  JSTatick^  do.  136. 

Judge  Reeve,  to  whose  memory  and  whose  worth,  a  just 
and  elegant  tribute  has  been  paid  by  one  of  my  brethren, 
(4  Vt.  Rep.  347)  states  the  law  to  be  the  same  in  Connect- 
icut.— Reeve's  Dom.  Rel.  298.  Nor  is  the  principle  im- 
pugned by  the  decision  in  the  case  of  Danbury  vs.  JVeu^ 
Haven,  6  Con.  585,  which  was  so  much  relied  on  by  the 
counsel  for  Wells. 

These  authorities  are  decisive  of  the  case  before  us,  un- 
less it  should  be  considered  that  the  pauper  gained  a  set- 
tlement in  Westhaven'by  her  residence  there  for  more  than 
a  year  without  being  warned  out.  This  will  depend  upon 
.  the  decision  of  the  question  whether  she  was  liable  to  be 
warned  out  by  virtue  of  the  statute  of  1801.  It  appears 
that  she  went  with  her  mother  to  Westhaven,  to  reside  in 
the  family  of  her  step-father,  Mitchell,  being  then  only 
twelve  years  of  age ;  and  may  be  considered  as  going  there 
for  education. 

An  infant  gains  no  settlement  in  his  own  right,  until  e- 
mancipated  from  the  family  of  the  father  or  mother.— 
Emancipation  is  defined  to  be  contracting  a  new  relation 
inconsistent  with  being  part  of  the  family.  There  is  no- 
thing in  the  case  which  shows  that  the  pauper  was  thus 
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emancipated.     Tbe  statute  which  provided  for  warning    ^^^^^' 
out  persons  moving  into  and  residing  in  any  town,  could       i*^- 
have  contemplated  only  those  who  were  at  liberty  to  act      w^Wm 
for  themselves,  or  were  emancipated  from  the  family  of  ^^^^^^^^ 
their  father  or  mother,  and  never  was  intended  to  apply  to 
infants,  who,  though  destitute  of  parents,  went  into  a  town 
for  education,  or  those  who  went  for  the  same  purpose  un- 
der the  care  &  protection  of  a  parent  ot  friend.  The  pauper, 
under  the  circumstances  in  which  she  went  to  Westhaven, 
was  not  liable  to  be  warned  out  of  town,   nor  did  she  ac- 
quire a  settlement  by  her  residence  there  without  being 
warned.     She  was  living  with  Mr.  Mitchell,  who  was  quasi 
a  guardian,  for  tbe  purpose  of  education  only. 

There  was  formerly  a  statute  in  Massachusetts  simitar  to 
our  statute  of  1801,  and  it  has  been  decided  in  that  State, 
that  it  was  not  necessary  to  warn  out  slaves,  servants,  or 
minors,  to  prevent  their  gaining  a  settlement,  or  an  illegit- 
imate child,  who,  at  the  age  of  eleven  years,  was  abandon- 
ed by  her  mother,  and  left  her,  and  resided  in  another  town 
until  long  after  she  was  of  age,  but  that  the  child  retained 
the  settlement  of  her  mother. — fVinchendon  vs.  Hatjieldy  4 
Mass.  133. — Somerset  vs.  Dighton^  12  Mass.  383. 

The  result  to  which  we  have  arrived,  from  a  considera- 
tion of  the  case,  is,  that  the  pauper  has  gained  no  settle- 
ment in  Westhaven,  and  was  unduly  removed. 

The  judgement  of  the  County  Court  is  therefore  affirm- 
ed. 

Harmon  fy  Roycty  for  Wells. 
Kellogg  Sf  Ormsbee,  for  Westhaven. 
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'^g'*'^'  Noah  D.  Habt  Vi.  Olivbb  M.  Htdb.  \ 

.  if  AD  officer  attach  foodi,  and  afterwardi  tell  the  irnme  oft  aa  axttcation,  a&d' 
the  parehaver  take  th«  i*ecelpf  of  a  third  penoa  io  wboaa  poaiaiai—  thay  ara 
for  the  saaBe/trespaf*  may  be  niftainad  agalnat  tha  oi&aar,  if  tha  prapartjr^war 

not  liable  to  attaehoent. 

A  cooking  ftsre  ii  protected  froiv atlhchmeat aa  anaeaiaarj  article  of  honaa- 
hold  famiture. 

To  deprive  the  geaeTal  owner  of  ehatteb  of  the  aetioa  of  traapua  bj  raaaov 
of  a  poMOMOB  of  another,  it  ffloit  appear  that  the  former  haa  parted  with  tha^ 
right  of  pouemon  for  a  ipeoifio  time. 

CASfe    Sf  ATftD. 

This  was^  an  action  of  trespau^  brought  to  recover  the" 
value  of  a  cooking  stove  and  pipe,  wMch  had  been  levied 
upon  and  sold  under  an  execution  in  favor  of  Hyde  against 
Hart.  Hyde  was  the  purchaser  of  the  stove  at  the  Sheriff'^ 
sale.  The  stove  had  previously  beetf  Med  by  Hart  as  af 
cooking  stove,  &  wa?  his  only  stove.  About  three  months 
previous  to  the  attachment,  Hart  had  temporarily  suspend- 
ed house-keeping,  and  placed  the  stove  io  the  possession 
of  one  Lewis,  who  was  to  keep  it,  and  pay  a  reasoaabie 
rent  for  the  use  of  it,  until  it  should  be  called  for  by  Hart. 
When  the  stove  was  attached  on  mesne  process,  Lewis  re- 
ceipted it  to  the  officer,  and  retained  &e  possession-  and* 
use  of  it,  until  it  was  sold  on  the  execution,  when  he  also  re^ 
ceipted  it  to  Hyde,  and  stilt  coatinued  in  the  use  and  pos- 
session of  it.  The  stove  had  not  been  removisd  at  any  time^ 
aor  in  any  manner  disturbed ;  but  Lewis  retained'  the  oc- 
cupancy of  it,  after,  as  before  the  levy  and  sale.  Subse- 
quently to  the  sale,  but  before  the  conunencement  of  the 
suit.  Hart  called-  on  Lewis  for  the  stove,  who  declined 
delivering  it  up  to  him.  Hart  then  brought  an  actios 
of  trespass  against  Hyde,  before  a  Justice  Court,  and 
recovered  judgement  the  3d  day  of  March,  1832,  for  $12, 
9  cts.  damages,  and  his  cost.  An  appeal  was  entered  ta 
the  County  Court ;  but  without  taking  the  opinion  of  the- 
Court  below,  a  verdict  was  taken  for  the  plaintiff  for  the 
value  of  the  stove,  with  liberty  to  the  plaintiff  to  move  to 
enter  a  non-suit,  if  this  Court  should  be  of  opinion,  that  the 
plaintiff  could  not  recover  in  this  form  of  action^.  It  is  al^ 
so  agreed,  that  if  the  Court  should  be  of  the  opinion  that 
the  plaintiff  ought  to  recover  in  this  action,  the  damages 
shall  be  assessed  at  $12,09,  with  interest  from  the  3d 
March,  1332. 
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B.  R.  Tkrdttjfor  plaintiff.— Ui,  Does  the  sale  of  a  chat-    ^g^i^; 
tel  by  the  Sheriff,  on  execution,  constitute  such  a  transfer       i^ss- ' 
of  the  property  as  will  enable  the  plaintiff  to  sustain  tre-       Jj^J 
pass  ?    The  plaintiff  contends  that  the  sale  by  the  Sheriff      g*^^ 
on  execution  is  a  perfect  transfer  of  the  property  to  the 
purchaser.  Had  the  plaintiff  taken  the  property  from  Lewis 
after  the  sale,  he  would  have  been  a  trespasser. 

Sdy  Was  the  possession  of  Lewis,  in  the  first  instance, 
the  possession  of  Hart  ?  Lewis  was  the  bailee^of  Hart,  and 
his  possession  was  the  possession  of  Hart.  The  stove  was 
placed  in  his  possession  for  safe-keeping,  and  Hart  had  the 
right  to  the  actual  possession  at  any  time ;  and  is  unlike 
the  cases  where  the  property  had  been  rented  for  a  defi- 
nite period. 

3d,  A  cooking  stove  is  such  an'article  as  is  protected 
by  the  statute. — -2  Ch.  Rep.  68,  Crocker  vs.  Spencer. 

S,  Foot  fy  R,  C.  RoycBj  for  defendant. — ^This  case  pre- 
sents the  questions,  whether  the  mere  levy  of  an  execution 
upon  a  personal  chattel,  without  injuring  it,  removing  it, 
or  changing  the  possession  of  it,  is  such  an  act  as  of  itself 
amounts  to  a  ^reipof^,  vi  etarmit;  whether  the  plaintiff  had 
such  a  possession  as  would  enable  him  to  bring  the  action ; 
and  whether  under  the  circumstances,  the  stove  was  ex> 
empt  from  attachment. 

As  to  the  first  point,  the  acts  for  which  iretpasi  lies,  may 
be  the  taking  away  the  personal  chattel  from  the  owner  or 
possessor ;  the  destroying  it,  or  the  doing  some  damage  to 
it.  In  this  case,  there  was  no  damage  to  the  stove— non# 
complained  of. — No  actual  force  was  exercised  :  the  law 
itself  can  imply  none,  without  an  actual  disturbance  or  de- 
tention of  the  article,  in  the  use  and  occupancy  of  it,  by 
the  owner  or  possessor.  No  direct  and  immediate  injury 
resulted  to  the  owner.  At  most,  only  indirect  or  conse- 
quential injury  could  accrue  to  him.  So  that  trover  or  coie 
only,  and  not  trespcus,  could  lie  for  the  act  here  complain- 
ed of. 

The  simple  act  of  a  peaceable  entrance  into  another's 
house,  even  by  an  officer,  'and  the  writing  out  on  the  exe- 
cution a  certificate  of  a  levy  upon  any  personal  chattel  in 
the  house,  without  removing,  detaining,  or  even  touching 
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jSiaJv '    ^^'  *^  ^^'  ^^^'^  ^^  ^^'  ^'  ^^"  subject  him  to  the  action  of 
1833.        trespass. 

^„i  The  subsequent  bona  fide  purchase  of  the  stove  at  the 

Hyde.  ^^'®  ^Y  Hyde,  was  not  a  wrongful  conversion  of  it.  A 
lonafdt  purchaser  of  a  chattel,  at  a  vendue  sale,  is  not  a 
trespasser,  though  the  property  have  been  wrongfully  ta- 
ken and  sold.  Trover  only,  and  not  trespass,  can  be  bro't 
in  such  case,  for  the  recovery  of  its  value. 

In  the  second  place,  an  actual  or  constructive  possession 
of  the  chattel  is  necessary  to  enable  the  owner  to  main- 
tain trespass  for  taking. — 4  T.  R.  489,  Ward  vs.  Macauley 
et  al, — 4  B.  &  A.  590,  Croft  et  al.  vs.  Allison.     The  action 
of  trespass  is  founded  on  possession,  of  trover  upon  prop- 
erty.    In  this  case  the  plaintiff  had  not  the  possession. — 
Hart  had  parted  with  the  possession  of  the  stove  to  Lewis, 
and  was  receiving  rent  for  it.     Although  Hart  was  at  lib- 
erty to  call  for  the  stove  when  he  pleased,  he  cannot  be 
considered  as  having  a  constructive  possession,  before  a  de- 
mand was  nyide.     The  case  is  distinguished  from  that  of 
a  servant,  or  carrier,  or  a  mere  bailee,  with  remuneration 
for  keeping,  or  carrying,     [n  these  instances,  the  owner 
is  noi  supposed  to  have  parted  with  the  possession,    and 
can  maintain  trespass  for  taking.     The  possession  of  a 
mere  bailee,  carrier,  or  servant,  is  not  coupled  with  any 
interest  in  the  chattel.     In  this  case,  the  possession  of 
Lewis  was  coupled  with  a  direct  and  exclusive  interest  in 
the  stove,  until  demanded  by  Hart,  and  he  would  have  been 
bel4  accountable  to  Hart  for  an  injury  done  to  it.   It  matters 
not  that  the  possession  was  not  given  for  a  specified  time. 
Lewis'  possession  of  the  stove  was  as  exclusive,  and  his  in- 
terest as  direct,  previous  to  a  demand  by  Hart,  as  if  he  had 
taken  it  for  a  definite  length  of  time.     Hart  then  could 
maintain  trover  only  for  the  taking  of  the  stove  from  Lew- 
is previous  to  its  having  been  demanded. 

As  to  the  third  point,  a  cooking  stove  is  not  exempt 
from  attachment  except  when  actually  appropriated  to  the 
use  designed  for  it. — 2  Chip.  R.  68,  Crocker  vs.  Spencer. 

The  opinion  of  the  Court  was  delivered  by 
Phelps,  J. — It  is  insisted  that  no  act  of  the  defendant 
appears  in  the  case,  which  amounts  in  law  to  a  trespass. — 
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Bat  we  are  all  agreed,  that  the  act  of  the  Sheriff,  in  asflu-    ^';^* 
ming  the  custody  and  control  of  the  property,  was  clearly       ^833. 
a  trespass ;  and,  if  done  by  direction  of  the  defendant,  was        ^„^ 
a  trespass  in  him.     There  was  a  literal  talcing  of  the  prop-      jjJJJ^ 
erty — a  seizure  on  the  attachment,  as  also  on  the  execution, 
and  the  placing  it  under  the  control  of  a  third  person  to 
the  exclusion  of  the  plaintiff. 

To  constitute  a  trespass,  it  is  not  necessary  that  there 
should  be  actual  force  exerted  upon  the  property.  It^  is 
enough,  if  by  menace,  threat,  or  exercise  of  legal  process, 
the  owner  is  excluded  from  the  possession  and  control  of 
it.  If  no  possession  is  taken  by  an  officer  on  an  attachment, 
perhaps  the  mere  return  of  an  attachment  would  not  sub- 
ject the  officer  to  this  action  ;  but  if  the  possession  and 
control  are  assumed,  to  the  exclusion  of  the  owner,  the  ac* 
tion  lies. 

If  an  officer  seize  property  on  execution,  and  sell  it,  tha 
trespass  is  complete,  whether  the  purchaser  remove  it  or 
not;  provided  he  assumes  the  control  and  disposition  of 
it.  It  is  such  an  unlawful  interferance  with  the  property 
of  another  as  constitutes  an  immediate^  I'^jury ;  and  the 
party  injured  is  not  bound  to  litigate  the  question  with  the 
purchaser. 

it  is  further  insisted,  that  the  plaintiff  cannot  recover  in 
this  case,  for  want  of  possession  in ,  him  at  the  .time  of  th^ 
trespass. 

The  ownership  of  chattels  draws  after  it  the  leg^l  oi; 
constructive  possession,  and  this  is  sufficient  for  th^  pur: 
poses  of  this  action.  If  indeed  the  owner  had  parted  with 
the  right  of  possession,  for  a  specific  period,  he  cannot 
maintain  trespass  for  an  act  done  during  that  period :  but 
if  he  have  the  right  of  resuming  the  possession  at  pleasure 
the  action  lies.  Hence  it  is  not  necessary  that  the  plain- 
tiff have  actual  possession;  it  is  sufficient  if  he  have  the 
right  of  possession.  See  Putnam  vs.  WtYcy,  8  John.  R. 
432 ;  also  2  Pick.  Mass.  R.  121 ;  3  do.  255  ;  5  do.  177 ; 
7  Conn.  R.  232. 

Mere  delivering  to   an  agent  to  keep,   with   the  right  of 
resuming  the  possession,  ad  Kbiiem,  will  not  defeat  the  ac- 
tion, see  Thorp  vs.  Burling^  11  John.  R.  285. 
The  reason  of  the  distinction  is  this,  trespass  is  an  inju- 
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^wwnr?'  ^7  ^^  ^^^  possession,  and  the  immediate  injury  is  to  him 
188S.  '  who  has  the  right  of  possession.  IfLewis  in  this  case  had 
g^  ""the  right  of  possession,  the  right  of  action  would  be  in  him; 
but  as  he  had  no  such  right,  he  sustains  no  injury,  but  the 
right  of  action  is  in  the  plaintiff. 

Another  point  in  the  case  is,  whether  the  stove  inques* 
tion  was  subject  to  attachment;  if  so  the  defendant  is  jus- 
tified by  his  process.  But  it  has  already  been  decided. — 
Crocker  vs.  Spencer,  2  D.  Chipmans  R.  68,  that  the  artic!« 
is  protected  by  the  Statute,  from  attachment,  as  a  necessa- 
ry article  of  household  furniture. 

We  are  not  disposed  to  question  the  propriety  of  tins 
decision.    The  reasons  in  favor  of  it,  are  perhaps  stronger 
now  than  they  were  when  it  was  made.    Since  the  general 
introduction  of  this  article,  as  one  of  common  use,  many 
dwellings,  and  especially  those  occupied  by  the  poorer 
class,  are  constructed  with  a  view  to  the  exclusive  use  of  it, 
and  would  be  uninhabitable  without  it.    Perhaps  there  is 
no  article  found  in  the  dwellings  of  the  poor  which  might 
not  be  as  easily  dispensed  with.    It  is  an  article  of  perma- 
nent necessity ;  and  the  temporary  suspension  of  the  use  of 
it,  in  this  instance,  does  not  render  it  unnecessary.     There 
is  scarcely  any  protected  article,  which  is  always  in  actual 
use ;  and  if  we  were^to  hold  such  articles  attachable,  be* 
cause  not  actually  in  use  at  the  moment,  the  protection 
would  be  of  little  service.    The  humane  purpose  of  the 
Statute  would  not  be  answered.    It  is  said  that  the  plain- 
tiff had  discontinued  house-keeping;  but  the  fair  pre- 
sumption is  that  this  was  temporary  and  with  a  view  to  re- 
sume it. 

Judgement  for  the  plaintiff,  acc<Mrding  to  the  agreement. 
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WiLLiiM  Vaughn  Adm'r.  of  John  W.  Mott  t».  Jaaxani'*    ^tlahd, 

AH  Barret,  Jun.  'iSS?' 


Ab  adfliiBittnitor  Appointed  In  uother  State  hai  no  aathority  to  diiebargo 
a  debt  duo  from  n  citizen  of  thif  Btete  to  hit  intestate ;  and  If  adminlitration  if 
grantod  hero,  aneli  dlaoliaiie  would  be  no  bar  to  an  notion  for  the  debt. 


This  was  an  action  of  debt  on  judgement  brought  by 
Wm.  Vaughn,  Administrator  upon  the  estate  of  John  W« 
Mott,  deceased,  late  of  the  City,  County  and  State  of  New 
York*  The  writ  in  this  case  was  dated  and  served  on  the 
first  of  September,  A.  D.  1831.  It  was  alleged  in  the  de- 
claration that  the  judgement  was  recovered  by  John  W. 
Mott,  aforesaid,  against  the  defendant,  by  the  considera' 
tion  of  the  Rutland  County  Court,  at  their  term,  began  and 
bolden  at  said  Rutland  on  the  2d  Monday  of  Sept.  A.  D. 
1826,  for  the  sum  of  four  hundred  and  fifty-seven  dollars 
and  nine  cents,  for  damages  and  costs,  and  that  no  part  of 
said  judgement  has  been  paid  except  $309,88,  being  part 
of  the  damages  which  had  been  allowed  against  the  estate 
ofErastus  Barker,  leaving  the  sum  of  one  hundred  and 
thirty-six  dollars  and  two  cents  damages,  and  the  further 
sum  of  twelve  dollars  and  nine  cents  costs,  making  in 
whole  4(148,11,  being  the  residue  of  said  judgement.  The 
defendant  pleaded  that  after  the  recovery  of  said  judge- 
ment and  before  the  commencement  of  this  suit,  to  wit,  on 
idle  30th  of  October  1827,  Henry  Mott  of  the  said  city  of 
New  York,  was  regularly  appointed  administrator  by  James 
Campbell,  surrogate  of  the  said  city  of  New  York,  upon 
the  estate  of  the  said  John  W.  Mott ;  and  that  afterwards, 
to  wit,  on  the  24  th  day  of  November,  A.  D.  1830,  the  said 
Henry  Mott  as  administrator  as  aforesaid,  for  a  valuable 
consideration  executed  to  the  said  Jaazaniah  a  discharge 
of  said  judgement  in  favor  of  said  John  W.  Mott. 

To  this  plea,  the  plaintiff  replied  that  prior  to  the  said 
24th  day  of  November,  A.  D.  1830,  the  time  at  which  the 
said  Henry  Mott  discharged  the  judgement,  to  wit,  on  the 
third  of  of  April,  A.  D.  1830,  the  said  Willam  Vaughn  was 
regularly  appointed  administrator  upon  the  estate  of  the 
said  John  W.  Mott,  by  the  Probate  Court  for  the  district  of 
Rutland,  but  there  was  no  profert  of  the  records  of  said 
probate  Court.    And  that  the  defendant  at  the  time  of  the 
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recovery  of  the  said  judgement  against  him  in  favor  af  the 
said  John  W.  Mott,  and  long  before  and  ever  since,  has 
been  and  still  is  an  inhabitant  of  the  State  of  Vermont,  re- 
siding in  said  Probate  District,  and  not  a  citizen  or  inhab- 
itant of  the  State  of  New  York.  To  which  replication 
there  was  a  general  demurrer  and  joinder  in  the  demurrer. 
The  County  Court  rendered  judgement  for  the  plaintiff, 
and  the  defendant  exxepted ;  whereupon  the  case  comes 
here  for  reconsideration. 

Mosts  M.  Strong,  for  defendant. — 1st  The  action  of  debt 
on  judgement  is  a  transitory  action  and  the  iqtestate,  John 
W.  Mott  could  in  his  life  time  have  maintained  an  action 
on  the  judgement  here  declared  upon,  in  the  State  of  New 
York,  as  well  as  in  this  State.  Mills  vs.  Durgin,  7  Cranch, 
481;  Hampton  vs.  JVicCoura/,  3  Wheat.  234 ;  Watson  vs. 
Bourne^  10  Mass.  337;  Andrews  vs.  Montgomery^  19  John. 
162;  Hubbell  vs.  Coudrey^  5  John.  132;  Post  vs.  JSTeafie^ 
3  Caines  22. 

2d.  Hence,  Henry  Mott,  administrator  in  the  State  of 
New  York  having  the  same  rights  that  his  intestate  had 
with  regard  to  this  judgement,  within  that  State,  could  have 
maintained  an  action  of  debt  upon  it,  if  the  defendant  had 
chosen  ta  submit  himself  to  the  jurisdiction  of  the  courts  of 
the  State  of  New  York.  9  Cowen  34;  Selw.  N.  P.  790, 
or  (new  edition)  2  Selw.  5  notes,  8  D.  Murray  vs.  Black- 
fordy  1  Wendal,  583;  Gage  vs.  Johnson,  1  McCord,  492  ; 
Gleason  vs.  Silky,  I  Aik.  28. 

3d.  As  a  person  is  always  justified  in  paying  what  he  is 
under  a  legal  obligation  to  pay,  the  defendant  in  this  case 
is  justified  in  paying  to  Henry  Mott,  and  his  discharge  is  a 
legal  and  valid  discharge  of  the  judgement  here  declared 
upon.     Big.  Dig.  309  ;  Stevzns  vs.  Gaylard,  1 1  Mass.  256. 

J.  Clark,  for  plaintiff, — The  question  here  is  as  to  the 
validity  of  a  foreign  administrators  right. 

1st.  Henry  Mott,  by  virtue  of  his  appointment  as  admin- 
istrator of  John  W.  Mott,  in  the  State  of  New  York,  by 
competent  authority  there,  acquired  no  interest  in,  or  con- 
trol over  the  demand  in  question,  as  by  the  pleadings,  it  is 
shown  to  be  the  effects  of  the  deceased  within  this  State. 
And  as  he  could  not,  as  such  administrator,  maintain  an 
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action  to  recover  the  demand  in  this  state,  he  could  not  in 
that  capacity  discharge  it;  nor  could  he  discharge  the 
right  of  action  vested  in  an  administrator  duly  appointed 
here. 

2d.  It  will  not  be  contended  that  an  administrator  duly 
appointed  in  this  State,  cannot  maintain  an  action  to  re- 
cover the  effects  of  his  intestate  within  this  state.  And  it 
would  involve  the  greatest  absurdity,  to  suppose,  that  an 
administrator  deriving  his  authority  from  the  laws  of  this 
state  can  prosecute  and  sue  a  demand,  and  another  ad* 
ministrator  deriving  his  authority  from  a  foreign  and  dis« 
tinct  government,  have  power  to  discharge  the  action  and 
the  right  of  action,  and  subject  the  former  to  the  cost, 
and  even  the  costs  and  charges  of  administration.  Indeed 
if  an  administrator  appointed  in  this  State,  has  any  controU 
over  the  effects  of  his  intestate  within  the  same,  he  obvi- 
ously must  have  the  entire  control ;  for  in  this  respect  he 
cannot  have  concurrent  powers  with  a  foreign  administra- 
tor. The  power  of  the  one  must  necessarily  exclude  that 
of  the  other. 

Sd.  In  England,  if  a  man  dies  having  effects  in  two  pro- 
vinces, administration  shall  be  granted  in  both.  3  Bac. 
Ab.  Ezrs.  E.  p.  36.  So  if  he  has  goods  in  England  and  in 
Ireland,  administration  shall  bo  granted  by  the  Archbish- 
op of  Canterbury,  for  the  goods  in  his  Province,  and  by  the 
Archbishop  of  Dublin  for  goods  in  his. 

4th.  The  principal  contended  for  by  the  plaintiff  has 
been  long  since  settled  by  this  Court,'and  the  decision  in 
no  wise  overruled  "nor  shaken.  AdaCfs.  of  Dodge  vs.  fFAiV- 
more,  Bray  R.  92 ;  Lee  vs.  Havens^  Bray  R.  93. 


KUTLA1I0, 

Janumrii, 
1833. 

Vaughn 

«i. 
BurrM. 


PuELps,  J. — It  appears  that  John  W.  Mott,  being  a  ci- 
tizen and  resident  of  New  York,  obtained  a  judgement 
against  the  defendant,  and  afterwards  died  in  New  York. 
Administration  of  his  effects  was  there  committed,  by  the 
Surrogate,  to  Henry  Mott,  and  administration  of  the  ef- 
fects of  J.  W.  Mott  in  this  State,  was  granted  to  the  plain- 
tiff, by  the  Probate  Courl^  for  the  District  of  Rutland  with- 
in which  the  defendant  resided.  Subsequently  the  defen- 
dant obtained   a  discharge   from   Henry   Mott,  and,  the 


f 


Barrti. 


336  CASES  IN  THE  SUPREME  COURT 

'^^j;;^^'  plaintiff  having  brought  thia  action,  the  derendant  pleads 
^^^  '  that  discharge  in  bar.  The  question  is,  will  the  discharge 
VMfhii  ^^^^'  ^^^  ^  '^^^  disposition  of  effects  left  vacant  by  the  de- 
cease of  the  owner,  has  ever  been  regarded  as  a  matter 
strictly  of  local  jurisdiction.  It  is  indeed  a  proceeding 
in  rem;  and  in  every  country,  is  considered  as  falling  with- 
in the  jurisdiction  of  the  particular  State,  Province  or  Dis- 
trict, in  which  the  effects  are  situate. 

In  England,  where  this  subject  is  committed  to  the  or- 
dinary, if  there  are  effects  in  two  dioceses,  administration 
must  be  taken  in  the  Provincial  Court;  and  if  there  are  ef- 
fects in  two  provinces,  t.  e.  within  the  jurisdiction  of  two 
Arch-Bishops,  administration  must  be  taken  in  both.  The 
reason  given  is,  that  they  are  each  Supreme  Jurisdictions, 
and  neither  can  act  in  the  other.  Bac.  Ab.  tit.  Exors.  E. 
Hardress,  316;  1  Salk.  39-40;  3Bla.Com.  509. 

So  no  notice  is  taken  there,  of  administration  granted 
abroad,  nor  does  a  grant  of  administration  in  England  ex- 
tend to  the  Colonies. 

The  same  view  of  tlie  subject  has  ever  been  taken  in 
the  United  States.  Hence,  an  administrator  appointed  in 
a  foreign  state,  has  no  authority  in  the  United  States. — 
Chrosvenor  vs.  Harris,  1  Dall.  456 ;  Dixon  vs.  RanuayU 
Exors,  3  Cranch,  319;  Letvis  and  ux  ya*  W.  Farland,  9 
Cranch,  157;  Sdeci-men  of  Boston  vs.  Boylsion,  2  Mass.  R. 
384. 

So  letters  of  administration  granted  in  one  of  the  States 
are  of  no  authority  in  another.  This  point  has  been  re- 
peatedly decided  by  the  Courts  of  the  United  States.  See 
1  Cranch,  2§9 ;  3  do.  319 ;  3  Day's  R.  304.  It  has  been  so 
held  in  Maine,  see  5  Greenl.  Rep.  261 ;  in  New  Hamp- 
tthire,  see  Ad.  N.  H.  Rep.  198 ;  in  Massachusetts,  see  3 
Mass.  Rep.  514 ;  2  do.  384 ;  5  do.  67  ;  8  do.  586 ;  II  do. 
256.  In  Connecticut,  see  3  Day,  74 ;  4  do.  87.  And  simi- 
lar decisions  have  been  had  in  Virginia,  Kentucky,  Ohio, 
and  North  Carolina. 

So  far  indeed  has  this  doctrine  been  carried,  that  in  some 
states,  they  do  not  hold  an  administrator  appointed  abroad 
responsible  within  their  jurisdiction,  nor  an  administrator 
appointed  within  the  state,  responsible  for  effects  received 
out  of  their  jurisdiction.  See  3d  5th  Sl  8th,  Mass.  R.  cited 
above. 
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This  subject  has  also  been  before  our  Courts,  and  simi-    ^J^JJ^JJJ; 
lar  decisions  had.    See  Brayton,  92,  Adm.  of  Dodge   vs.       '83g.  * 
fVhetmore ;  also,  Lee  vs.  Havens^  ib.  93.     The  case  of  Lee      vaughn 
vs.  Havem,  is  strictly  in  point  with  the   present.     In  that      ^Sr^t 
case  an  administrator  appointed  in  Massachusetts,  had  at- 
tempted to  evade  our  jurisdiction,  by  indorsing  a  note  due 
from  a  citizen  of  this  State  to  his  intestate  there.     A  suit 
was  brought  by  the  endorsor,  but  the  Court  held  the  in- 
dorsement nugatory  as  the  administrator  had  no  interest 
in,  or  control  over,  the  note  in  question." 

In  short,  if  the  Courts  of  this  State  have  jurisdiction,  it 
follows  that  the  Courts  of  no  other  State  can  have.  The 
idea  of  a  concurrent  jurisdiction,  in  such  a  case,  is  aburd 
and  impracticable. 

If  any  reason  be  necessary  to  show  the  propriety  of  tlie 
decisions  on  this  subject,  it  is  found  in  the  obvious  proprie- 
ty, not  to  say  necessity,  of  protecting  the  rights  of  our  own 
citizens  who  may  be  creditors  of  the  intestate.  To  suffer 
the  effects  of  the  intestate  to  be  eloined,  without  attend-, 
ing  to  these  rights,  is  an  act  of  comity  to  other  jurisdictions, 
which  no  state  docs,  or  will  exercise. 

An  idea  seems  to  have  been  entertained,  that  the  juris- 
diction over  the  debt  in  this  case,  followed  the  person  of 
the  creditor.  But  it  is  to  be  observed,  that  jurisdiction,  or 
the  right  of  administration  in  respect  to  debts  due  a  de- 
ceased person,  never  follows  the  residence  of  the  creditor. 
They  are  always  bona  notaUlia^  unless  they  happen  to  fall 
within  the  jurisdiction  where  he  resided.  See  Bac.  Ab.Ex* 
ors.  E.  Cro.  Eliz.  472.  Judgements  are  hona  notabilia 
where  the  record  is ;  (Ld.  Rayd.  855 ;  Carth.  149 ;  8  Mod. 
244 ;  Anon.  6  Geo.  2d,  cited  by  Selw. ;)  Specialties,  where 
they  are  at  the  time  of  the  creditors  decease,  {Lum  vs.  Dod- 
«on,  cited  in  Selw.  N.  P.  ;  Byronva.  Byrouy  Cro.  Eliz.  472,) 
and  simple  contracts  where  the  dehior  resides ;  Carthew, 
873 ;  Salk.  37  ;  Ld.  Rayd.  662. 

An  attempt  is  also  made  to  support  this  defence  upon 
the  rule  of  lex  loci  contractus.  This  rule  in  most  cases  is 
founded  upon  the  supposed  intent  of  the  parties.  Further 
than  this  it  is  a  matter  of  comity  merely,  as  no  independ- 
ant  State  is  bound  to  execute,  or  be  governed  by,  the  laws 
of  another.    To  apply  the  rule  however  to  a  case  like  the 
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RcTLAsn,    present,  and  pennit  the  interferance  of  another  State  witb 
^  1833.       subjects  falling  within  out. jurisdiction,  would  bean  ftban* 

Vaughn  donment  of  ouf  own  sovreignty.  All  transactions  taking 
^M.  place  in  New  York,  upon  matters  subject  to  their  jurisdic- 
tion, if  regular  by  their  laws,  would  be  properly  regarded 
here.  A  judgement  rendered  there,  if  the  parties  and  sub- 
ject matter  are  within  their  jurisdiction,  would  be  held 
conclusive ;  and  even  the  act  of  a  Sherifi  executed  there^ 
would,  under  like  circumstances  be  esteemed  valid,  if 
called  in  question  here.  But  we  should  hardly  concede  to 
their  Courts,  the  power  of  acting  upon  the  title  of  our 
lands,  or  to  their  Sheriffs  that  of  disposing  of  them  at  auc- 
tion. 
«.  The  judgement  of  the  County  Court  is  tbecefoce  af- 

firmed. 


"* 


Rotlaud,  Moses  Strong  vs.  Wm.  McConnel,  (fn  Error.) 

January, 


1633. 


^  If  an  Attorney  be  retained  to  arfpie  •  eanse  joet  as  it  ii  call«4l  lbrjtrial»  antf 
be  agrees  to  argae  it  for  $3,  and  charges  his  client  accordingly  for  that  term; 
and  alio  argves  the  same  cause,  three  snbsequent  tenns,  (the  client  being 
present,  and  no  further  agreement  made  for  fees,)  and  charges  bis  elieat  9^^ 
for  each  argument ;  It  is  a  question  of  fact  for  the  andttors  to  decide,  whether 
93  was  to  be  a  compensation  for  each  argument,  or  only  for  the  first. 

A  part  payment  of  an  account,  barred  by  the  Statute  of  Limitations,  amounts 
to  an  admission  by  tho  defendant,  that  the  aeconvt  is  unsettled,  and  remores 
the  bar. 

It  is  not  error  fbr  Auditors  to  refose  to  report  the  whole  erideikce,  iastead  of 
the  facts  in  the  case. 

This  is  a  writ  of  Error,   brought  to  correct  proceedings 
had  in  an  action  on  book,  originally  commenced  before  a 
single  Magistrate,  appealed  to  the  County  Court,  who  ren- 
dered a  judgement  to   account,   September  Term,   1830, 
and  appointed  auditors,  by  whom  the  following  special  re- 
port of  facts  was  made.     *'  That  they  find  a  balance  due 
from  the  defendant  to  the  plaintiff  of  fifty-four  dollars   and 
eighteen  cents,  to  balance  book  accounts  between  them.     And  said 
auditors  further  report,  the  accompanying  account  marked 
A.  which  is  all  the  account  exhibited  to  them ;  alao  a  state- 
ment thereon  shewing  that  part  of  the   account  which  was 
allowed  the  plaintiff  of  each  item  charged.    The  remain- 
der of  said  account  was  disallowed.    And  they  further  re- 
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p(Hl  that  it  was  proved  to  tbem  on  trial,  that  the  drfendant 
employed  the  plaintiff  ca  counsel  just  as  the  cause  loas  coming 
on  for  trials  Sept,  Ttrm^  1818,  and  the  plaintiff  agrf.ed  to  as- 
sist Gen.  Williams  on  that  trial  unth  such  preparation  as  he 
had  yfor  three  dollars,  and  that  there  was  nothing  further 
said  between  the  plaintiff  and  defendant  in  relation  to  any 
after  services  of  the  plaintiff  as  counsel  in  the  cause.  It 
was  filrther  proved,  that  the  plaintiff  did  afterwards  act  as 
coansel  of  the  defendant  in  said  cause,  at  the  several  terms 
in  the  plaintiffs^  account,{and  that  there  were  three  jury  tri- 
als of  said  cause  after  Sept  Term  1818,  and  that  the  plain- 
tiff argued  the  capse  of  the  defendant  on  said  trials,  and 
thai  the  defendant  was  present  at  the  trials.  The  de- 
fendant also  made  the  Statute  of  limitations  a  part  of  his  de- 
fencej  to  rebut  which,  it  was  made  to  appear  to  us  that  the 
defendant  paid  the  plaintiff  nine  dollars  of  the  plaintiff^s 
account,  Nov.  26,  1822.  It  appeared  that  the  item  of  nine 
dollars  credit  was  shown  to  the  defendant  a  short  time  pre- 
vious to  the  commencement  of  the  suit,  as  well  as  the  items 
of  charge  herewith  reported,  and  that  the  defendant  then 
appeared  to  assent,  (or  said)  that  the  credit  was  right,  and 
that  it  was  admitted  by  the  defendant  that  he  had  never 
paid  the  plaintiff  any  other  sum  on  account,  except  said 
nine  dollars,  and  that  the  defendant  contended  that  at  the 

lime  he  paid  it,  it  was  all  he  owed  the  plaintiff.  And  said 
auditors  further  report  that  they  were  requested  by  the  de- 
fendant to  report  the  particular  evidence  upon  which  they 
relied  in  finding  the  facts  above  stated.  But  the  auditors 
decided  it  was  their  doty  to  report  the  facts  by  them 
found  in  the  case,  and  not  the  particular  testimoay  on 
which  they  relied  in  making  up  their  opinion^ 


fiUTLARD, 

January, 
1833. 

Stroug 
MeConnel. 


^ 
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*^S»w.'  Accompanying  Account  Marked  A. 

1838 

! William  McConnel  in  account  with  Moses  Strong,  Dr. 

strong      1810,«Nov.  Term.    To  retaining  and  Term  Fee, 
MocJinei.  yourself  VS.  Mcad,        •        -         ..  .         $4,00 

DisaUawed. 

JkmouBt  of  Aeeoint       Allowed  bj 

Anditon. 

1818,  Sept.  Term.    To  term  fee    and  >  ^tci  ^^o       **!  no 
arguing  you  v$.  Hall  ]  '*^'^"       ♦^'^^ 

1819,  Sept.  Term.    To  term  fee   and  >  ^ 

argumg  you  w.  Hall  )  ' 

1820,  Jan.  Term.    To  term  fee  in  same  >       .^         .^ 
case  y        '  ' 

18i0,  Sept.  Term.    To  term  fee  in  same  7      ^^  -„ 

case  J         '  * 

1B20,  Dec.  Term.    To  term  fee  and  ar-  >     ij  qa        in  00 


gtting  same  cause 

1S21,  Jan.  Term.    To  term  fee  in  same 
cause 

1822  Jan.  Term.    To  term  fee  and  ar- 
guing same  cause 

Nov.  26,  By  Cash,  $9,00  #64,00     $45,00 

By  Int.       3,24  Deduct  9 


4,00  4,00 

\     12,00        10,00 


12,24  $36,00 

Balance  of  Interest  allowed,  18,18 


$54,18 

To  this  report  the  defondanl  filed  the  following  except 
tions : 

1st.  For  that  the  auditors  report,  that  it  was  proved  the 
defendant  employed  the  plaintiff  as  counsel  just  as  the 
cause  was  coming  on  for  trial,  Sept.  Term,  1818  ;  and  the 
plaintiff  agreed  to  assist  Gen.  Williams  ^on  the  trial  with 
^such  preparation  as  he  had,  for  three  dollars ;  and  that  there 
was  nothing  further  said  between  the  plainUff  and  defend- 
ant in  relation  to  any  after  services  of  the  plaintiff  as  coun* 
scl  in  the  cause.  Also,  that  plaintiff  afterwards  aided  as 
counsel  for  defendant,  and  argued  his  cause  three  t«rms, 
for  which  they  have  allowed  the  plain  tiff  ten  dollars  a  term. 

2d.  For  that  the  auditors  were  requested  to  report  the 
facts  found,  by  which  it  was  made  to  appear  to  said  auditors, 
that  the  defendant  paid  the  plaintiff  nine  dollars  of  the 
plaintiff's  account,  Nov.  26, 1822.  And  the  auditors  refused 
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to  report  the  facts  or  the  nature  of  the  evidence  upon 
which  they  relied  io  coming  to  that  result. 

The  report  of  the  auditors  was  accepted  by  the  Court," 
andjjudgement  rendered  thereon.  Whereupon  this  writ 
of  error  was  brought.  So  much  of  the  record  is  present- 
ed, as,  in  connexion  with  what  may  be  drawn  from  the 
opinion  of  the  Court,  is  necessary  for  a  foil  understanding 
of  the  case. 

jR.  B.  Satet^for  defendant. —  Igt.  In  conformity  to  a  gen- 
eral rule  applicable  to  all  sueh  cases,  Mr.  Strong's  charges 
ought  to  have  been  graduated  in  reference  to  his  first  rep- 
resentation and  agreement. 

And  whether  they  should  be  so  graduated  is  a  question 
of  l«lv  for  the  Court  to  decide.     And  is  different  from  a 
-  mere  estimation  of  the  value  of  services  upon  which  the 
Covrt  would  not  disturb  the  finding  of  the  auditors. 

2d.  It  appears  by  the  report  that  the  parties  attended 
and  the  auditors  examined  their  account.  No  other  wit- 
nesses  were  present. 

Th«  defendant  contends  that  the  plaintiff's  testimony 
was  inadmissible  to  prove  the  item  of  cash  paid,  or  the  time 
when  it  was  paid ;  tnd,  that  the  defendant's  testimony  as 
reported  on  this  subject  is  not  sufficient  in  law  to  authen- 
ticate the  date  of  aaid  item  on  the  plaintiff's  book,  so  that 
the  whole  account  was  not  allowed. 

3d.  The  defendant  further  contends  that  his  admission 

of  having  paid  the  nine  dollars,  being  accompanied  with  an 

.^  assertion,  that  when  he  paid  it  he  informed  the  plaintiff  it 

was  all  he  owed  him  and  all  he  would  pay,  does  not  take 

the  case  out  of  the  statute  of  limitations. 

1st.  Because  to  give  it  such  effect  it  was  necessary  the 
account  should  have  been  mutual  before  the  payment  of 
this  item.  When  the  account  is  all  on  one  side,  the  mere 
payment  of  part,  does  not  constitute  that  mutuality  of  ac- 
counts referred  to  in  the  books. 

2d.  The  most  that  can  be  implied  from  part  payment  is 
that  the  accounts  have  never  been  setiledj  whereas  it  is  ne- 
cessary that  there  should  be  a  distinct  admission  of  the 
debt  to  take  the  case  out  of  the  Statute.  Oicoit  vs.  Scales j 
3  Vt  Rep.  173 ;  BangM  vs.  Hall,  2  Pickering  Eep.  378. 


RvrLMTDt 

JoHwurvt 
1833. 

M«ConD«l. 


■> 
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SCroBf 
M«C«bmI. 


3d.  The  Statute  goes  Qpon  the  presumption  of  payment 
or  settlement,  or  that  nothing  was  originally  due^  arising 
from  lapse  of  tine.  If  however,  this  presumption  is  rebut- 
ted by  an  acknowledgement  or  payment  of  part,  the  law 
implies  a  new  promise.  Yet  this  new  promise  cannot  be 
implied,  when  there  is  an  express  declaration  of  the  party 
that  he  will  pay  no  more,  or  that  no  morq  is  due.  Bang$ 
vs.  Hallf  2  Pickering,  378 ;  2  Saun.  127,  note. 

A.  C.  Rcyee J  far  plaintiff. -^l9X*  The  first  question  pre- 
sented by  the  bill  of  exceptions,  is  whether  tbe^  plaintiff 
was  bound  at  the  subsequent  tri^  of  said  cause  to  argue 
the  same  for  three  dollars  per  tersa,  as  was  stipulated  for 
the  first  trial. 

The  original  record  shows  that  the  defendant  was  pies- 
ent  at  each  of  said  trials. 

It  is  contended  by  the  plaintifi*,  that  the  auditors  were 
the  sole  judges  of  what  would  have  been  a  reaaeaable  com- 
pensation, and  thifr  they  were  bound  to  allow* 

2d.  The  statue  of  limitation  is  also  made  a  defence;  the 
original  writ  bears  date  the  8th,  and  is  served  the  IStb  of 
Oct.  1828J  and  within  six  years  of  the  date  of  the  credit  as 
proved  before  the  auditors. 

The  auditors  are  the  sole  judges  of  the  weight  c^  evi- 
dence as  has  been  decided  by  this  Court,  in  numberless 
cases.  This  defence  was  made  before  them,  and  taobvi- 
.  ate  it,  they  state  in  their  report,  "  it  was  made  to  appear  to 
us  that  the  defendant  puid  the  plaintiff  nine  dollars  of  the 
plaintifi^'s  account,  Nov.  36,  1833« 

It  appears  also,  that  the  credit  waA  shown  as  well  as  the 
debit  side  of  the  plaintifi^'s  book,  a  short  time  before  ac- 
tion, and  the  plaintiff  *^  assented^  or  said  the  credit  was 
right." 

There  is  no  pretence  that  improper  evidence  was  ad- 
mitted, and  it  does  not  appear  that  other  evidence  was  ad- 
duced before  the  auditors ;  and  it  is  wholly  immaterial^if 
the  exhibition  of  the  account  to  him  in  the  manner  stated 
and  his  assent  thereto,  if  proper  in  kind  and  sufficient  in 
degree  to  satisfy  the  auditors,  the  defendant  cannot  legally 
have  relief.  And  indeed  it  is  contended  the  book  alone  in 
absence  of  any  account  of  the  defendant  was  sufficient,  and 
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tfaat  a  debt  or  credit  would  bring  the  case  withlo  the  stat- 
ute 2  Vt  Rep.  Huickiiuan  vb,  Pratt,  (174.) 

3d.  It  may  be  contended  that  the  report  shows  the  de- 
fendant contended  at  the  time  he  paid  the  nine  dollars,  it 
was  all  he  owed,  and  that  this  rebuts  the  legal  inference  of 
an  acknowledgement  of  the  debt. 

It  is  not  admitted  that  such  could  be  the  tendency  of 
the  eridence,  if  the  report  could  justify  such  a  construc- 
tion. The  language  of  the  report  is,  "  it  was  admitted  by 
the  defendant  that  he  never  had  paid  any  other  sum  on 
account,  except  said  nine  dollars,  atid  that  the  defendant 
contended  that  at  the  time  he  paid  it,  it  was  all  be  owed 
the  plaintiff. 

It  does  not  appear  that  he  contended  or  that  there  waa 
the  slightest  evidence  before  the  auditors,  or  that  they  in- 
tended to  report,  that  mt  the  time  the  nine  dollars  was  paid 
the  defendant  contended  this  was  all  he  owed,  but  it  ia 
merely,  that  he  contended  before^ the  auditors  he  did  not 
owe  anymore  when  this  payment  was  in  fact  made^ 

4tb.  It  is  contended  that  the  admission  that  no  more  waa 
in  fact  paid,  binds  the  defendant  to  pay  what  shall  be 
found  due.  And  it  is  difficult  to  distinguish  this  from  the 
case  of  a  note  for  $  100,  upon  which  the  maker  admits  he  paid 
a  sum  less  than  the  amount  of  the  note,  (indorsed  so  as  to 
bring  the  cdse  within  the  statute,)  and  that  he  has  paid  no 
more  than  the  sum  indorsed  and  yet  pleads  the  statute*^* 
2  Starkie,  895;  4  M.  &  S.  361  ;  4  East.  599  Bryan  vs. 
Borseman. 

5tb.  There  can  be  no  error  in   the  auditors  refusing  to 
^  report  the  particular  evidence.     It  was  not  their  duty  to 
do  so,  and  it  has  been  so  ruled  by  the  Court. 

The  opinion  of  the  Court  delivered  by 

BatIiIEs,  J. — In  this  case  a  report  of  auditors  in  favor  of 
the  plaintiff  and  against  the  defendant  was  made  to  th^ 
County  Court,  and  was  accepted,  and  judgement  was  ren- 
dered thereon  by  said  Court,  to  which  the  defiuidant  ex- 
cepts, and  a  full  record  of  the  proceedings  in  the  action  is 
brought  here  to  be  inspected  by  the  Court,  and  for  the 
correction  of  errors,  if  any  there  be. 

1st;  As  the  plaintiff  was  retained  in  the  cause  of  the  de 
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fcndant  Hall,  just  as  it  was  coming  on  for  trial,  Septembcsf 
Term,  1818,  it  is  possible,  that  three  dollars  was  a  full, 
compensation  for  the  services  rendered  at  that  term  by  the 
plaintiff ''  with  such  preparatUmi  as  he  had.*^  And  at  sub- 
sequent terms  of  the  Court,  the  plaintiff  might,  with 
better  preparations^  merit  ten  dollars  for  an  argument.  It 
Was  a  question  of  fact  for  the  auditors  to  decide,  whether 
the  three  dollars,  agreed  upon,  was  to  be  a  compensation 
for  each  argument,  that  the  plaintiff  might  make  ;  or  was 
to  be  a  compensation  for  only  the  first  argument.  The 
auditors  have  decided,  that  the  three  dollars  was  a  compen- 
sation for  the  first  argument ;  and  have  found  for  the  plains 
tiff  to  recover  ten  dollars  for  each  subsequent  argument.  I 
do  not  perceive  that  the  auditors  erred  in  making  this  de- 
cision, if  the  plaintiff's  claims  were  not  barred  by  the  Stat- 
ute of  Limitations  as  the  defendant  contends. 

2d.  It  appears  from  the  record,  that  the  plaintiff's  last 
argument  was  at  January  Term  1822,  and  is  the  last  item 
of  charge  on  his  book.  It  also  appears,  that  the  defend- 
ant paid  to  the  plaintiff  nine  dollars  towards  his  account, 
on  the  26th  November,  1822,  and  the  same  was  credited. 
And  it  also  appears,  that  the  debt  and  credit  of  the  plain- 
tiff's account  were  showed  to  the  defendant  a  short  time 
before  the  commencement  of  this  suit,  and  **  the  defendant 
said  the  credit  was  right,  and  admitted  he  had  never  paid 
the  plaintiff  any  other  sum  on  aceounty  except  said  nine 
dollars."  It  also  appears  that  the  plaintiff's  writ  bears 
date  the  8th,  and  was  served  on  the  ISth  of  October  1828. 
Hence  I  conclude,  that  the  plaintiff's  last  item  of  charge 
was  dated  six  years  and  eight  months  before  the  date  of 
the  plaintiff's  writ,  and  the  plaintiff's  accounf  was  barred  by 
the  Statute  of  Limitations,  when  the  writ  issued,  unless  ta- 
ken out  of  the  Statute  by  defendant's  paying  nine  dollars 
towards  the  account  on  the  26th  Nov.  1822,  which  was  49 
days  short  of  six  years  when  the  writ  issued.  The  defend- 
ant's admission,  that  the  credit  was  right,  and  he  never  paid 
the  plaintiff  any  other  sum  on  account,  except  said  nine  dol- 
lars, tends  io  show,  xhQ.i  the  credit  was  not  fictitious;  but 
was  given  by  the  plaintiff  according  to  the  money  he 
received  of  the  defendant  on  the  account.  Here  I  would 
use  the  language  of  Lord  Kenyon,  C.  J.  in  the  case  of  the 
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ISxuutorg  ^  TuthiU  vs.  Spauldmg  et  al.  6  T.  R.  189.    He    "/^tS?/ 
iwiys  "it  is  not  doubted,  but  that  a  promts^,  oracknowl-       ^^aa. 


edgment  within  6   years  will   take   the  case  out  of  the      stroot 
Statote ;  and  the  only  question  is,  whe^er  there  is  not  McCoomL 
evidence  of  an  acknowledgment  in  the  present  case.-^ 
Here  are  mutual  item^  of  account }  and  I  take  it  to  have 
been  clearly  settled,  as  long  as  I  have  any  memory  of  the 
practice  of  the  courts,  that  every  new  item  of  credit  in  an 
account,  given  by  one  party  to  the  other  is  an  admission 
of  there  being  some  unsettled  account  between  them,  the 
amount  of  which  is  afterwards  to  be  ascertained ;  and  anv 
act,  which  the  jury  may  consider  as   an  acknowledgment 
of  its  being  an  open  aceimtH  is  sufficient  to  take  the  case 
out  of  the  Statue.     Daily   experience  teaches  us,  that  if 
this  rule  be  now  overturned,  it  will  lead  to  infinite  injiiB- 
tice."    "  A  part  payment  of  the  demand,  clearly  revives 
the  debtor's  liability  as  to  the  remainder.     But  to  obviate 
the  effect  of  the  Statute,  it  is  not  necessary  that  the  debt- 
or should  make  a  new  promise  to  pay  the  money.     It  is 
sufficient  that  he  rtcognizes^  or  admits  the  existence  of  the! 
debt,  although,  so  far  from  making  a  promise  to  pay  it,  he^ 
at  the  satiie  time,  disputes  his  liability,  and  acRserts,  that  he 
never  will  satisfy  the  claim,  as  it  did  not  arise  within  shr 
yeafrs."    Chit,  on  Contracts,  317,  and  cases  there  teferred 
to. 

In  view  of  the  above  principles  of  kw,  it  was  for  thil 
auditors  to  fitid,  whether  the  defendant  by  paying  a  part  of 
the  plaintiff's  account,  did  not  admit,  that  there  was  an 
open  unsettled  account  between  them,  and  take  the  case^ 
out  of  the  Statute  of  Limitations.  I  have  no  doubt,  bar 
part  payment  of  the  account  revived  the  defendant's  lia-' 
bility,  as  to  the  remainder.  If  the  defendant  ever  conietid^ 
ed  that  at  the  time  he  paid  it  (the  $9,)  it  was  all  he  owed 
the  plaintiff"  it  would  not  affect  the  defendant's  liability, 
so  long  as  there  was  no  evidence  in  the  case,  tending  to 
prove  his  assertion  to  be  true. 

3d.  If  either  party  thinks  the  evidence  laid  befbre  the^ 
auditors  for  them  to  find  a  particular  fact  is  illegal,  or  in* 
admissible,  such  party  may  request  the  auditors  to  report 
such  evidence,  and  die  objections  to  it;  and  if  the  audi** 
torff  neglect,  of  refuse  td  make  such  re^rt,  it  would  be  er-' 
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^Inwmy*    '^'^     ^^^ '"  ^^^^  ^^®  ^^^  auditors  were  not  requested  to 

^1033.        report  the  evidence  of  a  particular  fact,  because  it  was  lU 

Strong      legal  or  inadmissible;  but  to  report  the  whole  evidence  in 

•laConAtl.    ^^^  ^^^  instead  of  the  facts.    This  the  auditors  refused 

to  do  and  it  was  not  error. 

The  judgement  of  the  County  Court  is  affirmed^ 


1833. 


BBinrni«rov,  PENITIIf  Alf  &  al   VS.  LtHAN   PaTCHIIT. 

JMryuarjf, 

■  ■  An  attorney  havmg  m  demand  in  his  bands  for  eolleetion  »  not  anthoriied  f* 
•ssi£^n  it  to  a  third  person  to  at  to  bfnd  his  client.  If  be  do  auisn  it  and  the 
naignea  receive  the  Bonejr,  aaanmpsit  for  meaej  bad  and  receired  lies  la  fa* 
Tor  of  the  client  against  tha  assignee. 

Then  is  in  snch  case  a  pHmtff  between  the  'parties,  and  the  law  implies  w 
promise.  In  such  a  case  the  declarations  of  the  defendant  at  the  time  of  re* 
eeiring  the  money  are  not  admitsibfe  in  his  faTor. 

Nor  is  the  original  debtor  a  competent  witness  for  the  plaintliT  to  prere  tb* 
payment  to  the  defendant  without  a  discharge. 

Cases  brought  up  to  the  Snpreme  Court  by  ezccptions  are  treated  as  vpo» 
writ  of  Error. 

This  is  an  action  of  assumpsit  (or  money  had  and  receitr- 
ttl.— -Plea,  Non  Assumpsit. 

On  the  trial  of  the  issue  the  plaintiffs  claimed  to  re* 
cover  of  the  defendant  a  certain  sum  of  money  which 
was  found  due  to  them  from  Thomas  Brownell  by  an 
award  of  arbitrators  made  on  the  i6th  day  of  Novem- 
ber 1830,  which  bad  been  assigned  to  the  defendant  by 
one  Daniel  Church,  and  which  had  been  paid  to  the  de- 
fendant by  said  Thomas  Browneli.  The  said  award  to* 
gether  with  the  assignment  of  the  said  Church  on  which 
was  the  receipt  of  the  defendant,  were  read  in  evidence  to 
to  the  Jury  and  are  as  follows* 

Whereas  there  are  several  accounts  depending  and  di- 
vers controversies  and  disputes  having  arisen  between 
Daniel  Church  of  Bennington  and  Thomas  Browneli  of 
Pownal,  both  of  the  County  of  Bennington  and  State  of 
Vermont,  concerning  their  Book  Accounts,  and  also  a 
suit  in  Chancery  brought  by  the  said  Daniel  in  favor  of  T. 
J.  Penniman  &  al.  against  said  Browneli  on  a  mortgage 
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tod  notes,  given  by  Alson  Squires  4o  Solomon  Wright,  jr.  *JJf "'•*^* 
and  for  putting  an  end  to  said  disputes,  the  parties  have       i^ss* 
entered  into  an  agreement  in  writing,  bearing  date  Sept.  p^aaiman  fcai 
14th,  1830,  to  refer  the  said   disputes  to  the  undersigned     p^|^^ 
arbitrators.     Now  know  ye  that  having  duly  examined  the 
proofs  and  allegations  of  both  the   said  parties — do  make 
out  this  as  our  award  between  said  parties  in  manner  fol* 
lowing,  that  is  to  say,  that  ail  further  prosecutions  between 
said  parties  shall  cease  and  be  no  longer  continued ;  and 
we  do  also  award  and  order  that  the  said  Thomas  Brow- 
aell  shall  pay  or  cause  to  be  paid  to  the  said  Daniel  Church 
the  sum  of  one  hundred  and   fifty-nine  dollars  and  sixty- 
nine  cents,   to  balance  their  book  accounts,  and  we  do 
hereby   further  award   and  order  that  the  said  Thomas 
Brownel  shall  pay  or  cause  to  be  paid,  for  the  said  T.  J. 
Penniman  and  Parmalee,  to  the  said  Danl.  Church,  the  fur* 
tber  sum  of  one  hundred  and  one  dollars  and  eighty-five 
cents  as  a  balance  due  him  on  the  aforesaid  suit  in  Chance* 
ry ;  and  we  do  also  further  award  that  the  said  Thos.  Brow* 
cell  defray  the  cost  of  this  arbitration,  taxed  at  ten  dollars. 

WILLIAM  HENRY      ) 
BUCKLEY  SQUIRES,  }Arhitrator$, 
JOHN  NORTON.         3 

Bennington,  Nov.  6,  1830* 

Bennington^  24th  JVov.  1830. 
I  hereby,  for  value  received,  assign  and  transfer  to  Ly-> 
man  Patcbin  the  within  awards,  and  authorize  him  to  col- 
lect the  same  as  I  could  or  might  personally   collect  the 

same. 

DANIEL  CHURCH. 

Dpxember  Sd.  1 880. 
Received  in  full  of  Capt.  Thomas  Brownell  of  the  with- 
in award. 

L.  PATCHIN. 

The  plaintiff  then  offered  the  said  Thomas  Brownell  as  a 
witness  to  prove  that  he  paid  to  the  defendant]  the  money 
claimed  by  the  plaintiffs.  To  the  admission  of  which  tes- 
timony the  defendant  objected  on  the  ground  that  the  said 
Thomas  Brownell  was  interested  in  the  event  of  the  suit. 
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''jSSnla^"'  ^  ^i^g  ^^^  person  who  owed  the  money  claimed  t>y  tbo 

1883.  '    plaintiffs,  to  the  plaintiffs,  and  who  paid  it  to  the  defenaAt 

)PMiiiiBi»a  k,  9\  wilthout  any  authority  from  the  plaintiffs  and  not   for  the 

PteMin      ^^  ^^  ^^®  plaintiffs.    But  the  Court  overruled  the  objectioo 

and  admitted  the  witness  who  testified  to  the  jury  as  above 

stated. 

The  defendant  ofiered  to  prove  by  Blackman  £.  Brow*  J 

nell  the  conversation  which  took  place  between  Lymao 
Patchin  and  Thomas  Brownell  at  the  time  tlie  bargain  was  | 

made  between  them  respecting  the  above  mentioned  oio* 
ney,  to  show  that  Lyman  Patchin  was  an  agent  for  Tbom" 
as  Brownel,  in  receiving  said  money.  To  the  admission 
of  which  testimony  so  far  as  it  regarded  what  was  said  by 
Lyman  Patchin  at  that  time,  the  plaintiff  objected  and  the 
testimony  was  rejected  by  the  Court.  But  the  said  Black-r 
roan  testified  that  he  paid  the  money  on  account  of  his 
father,  Thomas  Brownell,  to  the  defendant,  that  the  de-» 
fendant  executed  the  receipt  and  delivered  up  to  him  the 
award  and  assignment ;  and  the  assignment  and  receipt 
were  then  on  the  award  as  they  now  are. 

The  Court  charged  the  jury  that  an  attorney  employed 
to  manage  a  suit  or  collect  a  bebt  as  such,  and  by  virtue  of 
his  authority  as  such  attorney  only,  could  not  sell  or  trans- 
fer a  note  or  demand  belonging  to  his  client,  in  any  manner 
whatever,  and  the  jury  returned  a  verdict  for  the  plaintiffs. 
To  which  decisions  of  the  Court  and  charge  to  the  jury  tlie 
defendant  excepted.  The  exception  was  allowed,  and  the 
case  passed  to  the  Supreme  Court, 

Blackmariffor  defendant. — 1st.  It  is  contended  by  the 
defendant  that  Thomas  Brownel  was  interested  in  the  e- 
vent  of  this  suit,  because,  1st.  If  the  plaintiffs  recover  this 
d^bt  of  the  defendant,  it  will  clear  Brownel  from  all  respon- 
sibility to  the  plaintiffs,  and  there  can  be  no  doubt  but  that 
Brownel  would  be  still  liable  to  plaintiffs^  if  he  paid  the 
money  to  the  defendant  without  any  authority  from  the 
plaintiffs. 

2d.  If  Brownel  had  any  authority  from  the  plaintiffs  il 
was  from  Church,  their  agent  and  attorney,  and  if  he  could 
authorize  Brownell  to  pay  it  to  Patchin,  and  Patchin  to  ce- 
Ai^Te  it,  could  he  not  also  authorise  Patchin  to  pc^}  it  to 
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hwself ;  and  could  be  not  as  attorney  receive  it  and  dis* 

charge  Brownel  and  Patchin  from  all  liability  lo  the  plain-    ^Smu!!%^* 

iitbi    If  he  could  not,   Brownel  would   still  be   liable  to 

l^ai&tiis,  and  Patchin  to  Brownel.  PeDDimM  k,  •! 

3d.  The  declarations  of  Patchin,  at  the  time  he  made  P«uhin. 
the  contract  with  Brownel,  that  he  was  the  agent  of  Brow* 
nel,  ought  to  have  been  admitted,  as  it  was  a  fact  connect- 
ed with  the  matter  in  dispute  and  did  not  affect  the  plain- 
tifis  in  any  manner,  only  as  the  actual  existence  of  the 
fact  affected  the  nature  of  the  transaction  itself,  and  as  n 
mere  fact  and  part  of  the  res  gesta  it  ought  to  have  been 
admitted.  1  Starkies  Ev.  52.  If  Patchin  acted  as  the 
agent  of  Brownel,  he  would  be  accountable  to  him  for  his 
acts,  and  to  no  other  person  ;  and  the  plaintiffs  could  not 
maintain  an  action  against  him.  And  if  the  plaintiffs,  ^at- 
tempt to  make  Patchin  liable  on  a  transaction  which  took 
place  between  himself,  then  why  not  show  the  whole  that 
took  place  at  that  time,  which  cannot  be  done  unless 
we  are  permitted  to  prove  what  Patchin  said.  If  money 
be  paid  toan  agent  for  the  use  of  his  principal,  the  agent 
who  has  paid  it  over  is  not  liable  to  an  action.  2  Star- 
kies Ev.  113. 

3d.  There  was  no  privity  of  contract  between  the  plain- 
tiffs and  defendant,  as  the  defendant  did  not  receive  the 
money  to  plaintiffs  use,  but  to  his  own  use.  2  Starkies 
Ev.  106.  If  there  was  any  contract  on  the  pai  t  of  Patchin 
to  pay  this,  it  was  an  implied  one,  and  implied  too  against, 
his  express  dissent,  which  would  not  constitute  such  priv- 
ity between  the  parties  as  would  be  necessary  to  make  the 
defendant  liable  to  tiie  plaintiffs.  14  East,  593,  Williams 
vs.  Everett;  1  Chit.  Plead.  305;  3  Vt.  Rep.  144,  Bumap 
vs.  Partridge.  It  is  in  fact,  assigning  a  right  of  an  action 
belonging  to  Brownel,  (if  there  was  any  right  of  action  any 
where)  to  plaintiffs,  which  i3  not  authorised  by  the  Laws 
Qf  this  State. 

4th.  The  Court  charged  the  jury,  that  an  attoroey  aa 
aucb  had  no  authority  to  sell  or  traiisfer  a  demand  belong- 
ing to  bis  client.  Admitting  this  to  be  correct  in  certain 
case«»  still  as  the  plaintiffs  reside  and  have  resided  out  of 
Ihif  St4le  during  all  the  time  this  demand  was  in  the  hand* 
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*SfcK«'''  of  Mr.  Church,  which  was  ten  or  eleven  years,  that  they 
1833.  '    had  suffered  him  to  make  any  disposition  ofit  he  pleased, 
PeBBiratn  3fc  ti  ^^  changing  the  security  as  he  pleased  and  finally  submit* 
Pa?eU        ^'"S  '^  ^^  arbitration,  it  is  conceived  that  any  person  would 
suppose  that  Church  was  authorised  to  sell  it  in  any  man- 
ner he  should  think  best. 

Bennet  fy  Aikin^for  plaintiffs. — 1st.  The  charge  of  the 
Court  was  correct  An  attorney  at  law,  is  the  special  a- 
gent  of  his  client,  employed  for  specific  purposes  and  conse- 
quently clothed  with  specific  and  limited  powers.  The 
purpose  of  his  employment  is  to  collect  the  debt  of  his  cli- 
ent according  to  the  customary  and  established  course  of 
judicial  proceedings ;  and  his  powers  are  restricted  to 
to  the  proper  execution  of  this  purpose.  7  Crancb,  436, 
He  cannot  compromise  his  clients  debt. 

He  cannot  make  his  clients  bailiffs  to  their  debtor,  by 
receiving  securities  to  collect,  and  thereby,  render  them  li- 
able to  an  action  of  account.     18  Mass.  R.  319. 

He  cannot  enter  a  retraxit  on  the  record,  for  that  is  a 
perpetual  bar.     Beachers  case,  8  Coke.  58. 

He  cannot  discharge  the  debtor  from  custody  on  execu- 
tion without  satisfaction.     10  John.  R.  220. 

Having  prosecuted  the  suit  to  final  judgement,  he  can- 
not discharge  the  debtor  for  a  less  sum  than  that  recov- 
ered.    18  Mass.  R.  347;  8  John.  R.  361. 

Th?  powers  claimed  for  attornies  in  the  present  case, 
would  in  the  language  of  Chief  Justice  Kent,  be  enormous 
and  dangerous  to  clients. 

3d.  The  next  question  wo  shall  consider  arises  on  the 
decision  of  the  Court  admitting  Brownel  to  testify. 

Church  having  been  the  attorney  of  the  plaintiffs  for  the 
collection  of  this  debt,  and  that  fact  being  known  to  Brow- 
neli,  he  would  be  justified  in  treating  him  as  such  attor- 
ney, while  the  papers  should  remain  in  his  bands,  or  until 
notified  that  his  authority  had  been  countermanded  by  the 
creditors.  In  the  present  case  no  evidence  was  given  of 
notice  of  such  countermand.  He  would  therefore  be  jus- 
tified in  paying  to  Church  or  his  order,  provided  he  paid 
in  good  faith,  as  he  undoubtedly  did  in  the  present  case, 
payment  to  a  plaintiffs  late  attorney,  who  has  been 
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moved  by  the  party  but  without  order  of  Court  has  beea  '^HJ^^^JS^ 
held  good.     I  BIk.  8.  iST*' 

But  if  this  is  not  so,  the  fact  to  which  Brownel  testified  peBnimaa  kM 
was  abundantly  made  out  by  other  proof,  viz.  the  receipt     p^^ia. 
of  the  defendant  himself  on   the  award,  and  the  testimony 
of  Blackman  E.  Browne),  the  defendant's  own  witness,  and 
no  contradictory  evidence  was  given   or  offered.     6  Bac. 
Ab.  659  ;  3  East.  451 ;  1  Cains  R.  157  ;  Same,  160. 

If  the  witness  had  been  rejected,  the  verdict  must  there- 
fore have  been  the  same.  Under  such  circumstancess  a 
new  trial  will  never  be  granted.  2  Cain.  129 ;  2  Stark. 
Ev.  758. 

3d.  In  regard  to  the  remaining  point,  it  is  a  sufficient 
answer  to  say,  that  the  Bill  of  exceptions  discloses  nothing* 
It  merely  states  that  the  defendant  offered  to  prove  the 
conversation  that  took  place  between  Lyman  Fatchin  and 
Thomas  Brownel,  at  the  time  the  bargain  was  made  be* 
tween  them,  respecting  the  above  mentioned  money,  to 
show  that  Patehin  was  agent  of  Church,  without  stating 
what  the  conversation  was.  It  not  appearing  what  the  ev- 
idence offered  was,  if  any  was  offered,  it  is  impossible  for 
this  Court  to  say  that  the  County  Court  erred  in  rejecting 
it ;  for  it  cannot  appear  that  it  had  any  tendency  to  prove 
the  fact  to  establish  which  it  was  offered.  1  AikeosRep. 
210;  2  Aikens  Rep.  26. 

But  let  it  be  supposed  that  the  offer  of  the  defendant 
was  to  prove  that  Fatchin  stated  at  the  time  refered  to  and 
Brownel  conceded  that  he,  Fatchin,  was  acting  as  the  a- 
gent  of  Church ;  still  the  evidence  would  be  inadmissi- 
ble. 

For,  First,  the  statements  of  Brownel  could  not  be  evi- 
dence ;  ho  himself  is  a  witness. 

Secondly,  it  is  res  inter  alios  actat  and  therefore  inadmtsa- 
ible. 

Thirdly,  it  contravenes  the  general  rule,  that  the  declar- 
ations of  a  party  not  assented  to  by  the  adverse  party,  are 
not  evidence  in  favor  of  him  who  makes  them. 

The  opinion  of  the  Court  was  delivered  by 
Phelps,  J. — This  is  an  action  of  Assumpsit,  to  recover 
a  0om  of  money,  paid  by  one  T.  Brownel  to  the  defendant, 
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jWfnSy "'  ^^^^^  ^  foHowing  cireumttances.    One  D.  Chntcb,  hay-* 
1839.        ing  iQ  his  hands  as  an  attorney,  for  collection,  a  demand  ifi 


f^nimu  ft  ml  ^^^<>^  of  the  plaintiife,  against  %ownel,  and  some  dispute 
Pudriit;  fc*ving  arisen  respecting  it,  Church  (as  it  would  seem,  by 
consent,  or  with  the  approbation  of  the  plaintifls,)  submit- 
ted the  matter  to  arbitration.  The  arbitrators  awarded^ 
among  other  matters,  <<that  said  Brownel  pay  to  said 
Church,  for  the  said  Penniman  &  Parmalee  the  sum  oi 
4^101,86,  as  a  balance  due"  on  the  aforesaid  demand.  Thicr 
demand  arising  on  this  award,  was  afterwards  assigned  by 
Church  to  the  defendant,  and  the  unount  paid  to  the  de-' 
fendant  by  Brownel. 

It  is  admitted  that  the  money  in  question  was  the  prop-" 
ertyof  the  plaintiffs;  but  various  reasons  are  urged  why 
the  plaifitiffs  should  not  recover  of  the  defendant  in  thitf 
action* 

And  first,  it  is  insisted  that  the  assignment  by  Churchy 
was  effectual  to  pass  the  property  to  the  defendant,  and 
that  the  plaintiffs'  only  remedy  is  against  Churchv 

We  think  otherwise.  An  attorney  is  a  special  agent.—- 
His  powers  are  limited  to  the  purpose  of  his  employment/ 
and  are  such  and  such  only,  as  are  necessary  for  the  ac-' 
oomplishment  of  that  purpose.  He  may  take  all  neeessa*^ 
ry  meaeures,  for  the  recovery  of  the  demand,  obtain  judg-' 
ment,  receive  the  money,  and,  upon  such  receipt,  give* 
discbarges ;  but  he  is  not  authorised  to  make  any  disposi- 
tion of  the  demand)  or  exercise  any  authority  over  ity 
which  is  not  necessarily  involved  in  the  discharge  of  hi9 
duty.  Hence  he  can  not  compromise  a  demand,  without 
special  authority  for  that  purpose,  nor  discharge  it  without 
satisfaction.  Much  less  can  he  assign  it  for  his  own  ben- 
efit ;  such  an  act  being  not  onTy  foreign  to  the  purpose  of 
his  employment,  but  ineonststent  with  it.  A  power  so  lia-^ 
ble  to  abuse  (which  indeed  could  hardly  be  exercised 
without  abuse)  can,  with  no  propriety,  be  admitted.  We 
are  all  agreed  therefore,  that  the  assignment  of  Churcb 
does  not  authorise  the  defendant  to  retain  the  money. 

It  is  further  urged  that  there  is  no  privity  between  these 
parties,  and  that  the  law  will  not  imply  a  promise  against 
the  express  dissent  of  the  party. 

This  position  is  untrue  in  both  particulars.    There  was 
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certainly  a  privity  between  the  plaintiffs  and  Churchy  in  Bmmofov, 
t^elation  to  this  business,  he-  being  their  mere  agent  in  the       isss. 
transaction;  and  if  he  delegates  to  the  defi^ndant  his.au-j^^JJJT^jJ^ 
thority  to  receive  the  money,  which  he  certainly  might  do,     p  ^. 
there  is  the  same  privity  between  the  plaintiffs  and  defen- 
dant.   The  circumstance  that  Church  attempted  to  con- 
fer a  greater  authority  than  he  possessed,  does  not  vary 
the  case.    There  is  a  privity  between  all  these  parties,  as 
between  the  principal,  the  agent,  and  the  sub-agent.    If 
C.  had  received  it,  he  would  have  been  accountable  to  the 
plaintiffs,  and  if  another  receives  it  by  his  direction,  that 
othtsr  leceWos  it,  hy  an  authority  delegated  in  the  first  in- 
stance by  the  plaintiffs,  although   transmitted  through  C, 
and  the  accoimtability  continues.    The  difficulty  consistsi 
in  this,  that  C.  could  impart  to  the  defendant  no  right  to 
retain  the  money  as  against  the  plaintiffs.    The  authority 
to  receive  it  he  might  impart,  and  this  renders  the  defend- 
ant so  far  as  concerns  the  reception  of  the  money,  the  agent 
of  the  plaintiffs.  ' 

Supposing,  however,  this  view  of  the  subject  to  be  in- 
correct, what  is  the  result?  Simply  an  attempt,  on  the  part 
of  the  defendant,  to  appropriate  the  money  of  the  Jilain-' 
tiffs  to  his  own  use.  The  award  itself  shewed  to  whom  the 
money  belonged,  and,  if  the  purpose  of  the  defendant  was 
to  withhold  it  from  the  plaintiffs,  that  purpose  can  be  ac- 
counted for,  only  upon  some  supposed  sinister.design.  In 
this  pokit  of  view  the  act  was  tortious.  And  the  law  does 
in  many  cases  imply  a  promise,  against  the  express  dissent 
lofthe  party.  It  does  so  in  all  cases,  where  the  money  of 
another  has  been  obtained  under  circuttistanc'es  of  fraud 
|or  circumvention,  and  where,  in  equity  and  good  con- 
science, it  cannot  be  retained.  I  use  the  terms  in  the 
sense  in  which  they  axe  used  in  the  books,  and  with  refer- 
[ence  to  the  numerous  cases,  where   this  action  is  wielded 

the  great  purposes  of  justice.  See  2  Slarkies  Ev.  109| 
&  cases  there  cited. 

The  case  of  fVUlianu  vs.  Everett,  14  East.  144,  has  been 
relied  on  by  the  defendant.  It  bears  however  no  analogy 
to  this.  In  that  case,  the  money  was  not  received  by  vir- 
tue of  any  authority,  supposed  or  pretended,  from  the  plain- 
tiff.   It  was  remitted  with  a  view  to  some  negociation,  to 

45 
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Bmaimv,  ^c  entered  into  by  the  defendant  E.  vrith  the  plaintiff  W.^ 
183a.  '    in  relation  to  the  debt  due  from  the  person  remitting  it.—' 

F«a&imraScai'^'>^  defendant  declined  the  commission ;  and  there  was 
Pirtdiiii.     '^  ground  for  bofding  the  money,  in  that  case,  to  be  the 
money  of  the  plaintiff.    In  this  case,  the  money  was  paid 
to  the  defendant  by  direction  of  the  plaintiffs'  attorney,  and 
that,  under  circumstances  which  discharged  the  claim  a* 
gainst  Brownel      Had  this   been  the   fact  in  the   case   of 
Williams  vs.  Everett^  the  result  would  have  been  different. 
It  is  also  insisted,  that  the   declarations  of  the  defendant, 
at  the  time  of  receiving  the  money  from  Brownel  were  im^ 
properly  rejected  at  the   trial.     What  ih«  tonor  of  those 
declarations  wus,  wc  hr:  uot  Informed.     It  was  incumbent 
upon  the  party  excepting,  to  show  enough  of  their  charac- 
ter to  enable  this  Court  to  judge  of  their  relevancy.    But 
if  the  object  was  to  show  generally,  that  the  defendant  act- 
ed as  the  agent  of  Brownel,  it  is  very  certain  that  they  could 
not  be  admissible.     He   had  taken  an  assignment  of  the 
d^bt  against  Brownel,  had   received  the  amount,  and  dis- 
charged the  debt.     How  is  it  possible   then,  that  any  de- 
clarations of  his  could  have  made  him  the  agent  of  Brow- 
nel? The  idea  of  such  an  agency  is  inconsistent  with  the 
whole  transaction.     And  the  inconsistency  of  his  declara* 
tions  with  the  written  evidence,  was  a  suiGcient  reason  for 
their  rejection. 

The  only  remaining  point  in  the  case,  is  the  question  as 
to  the  competency  of  Brownel.  It  is  very  clear  that  a  re- 
covery in  this  case  would  forever  quiet  him  as  to  this  de- 
mand. The  facts  stated  in  the  case,  if  followed  by  a  re- 
covery in  this  action,  would  show  an  actual  satisfaction  to 
the  plaintiffs.  And  in  a  future  action  against  the  witness, 
this  recovery  might  be  used  as  evidence,  not  only  of  that 
fact,  but  also  of  their  adopting  the  payment  made  to  tho\ 
defendant.  There  is  no  doubt  then,  if  a  recovery  is  had 
here,  upon  the  testimony  of  the  witness,  he  is  forever  dis-- 
charged.  The  County  Court  went  probably  upon  the 
ground  he  was  discharged  at  all  events  by  the  payment  of 
the  debt,  either  to  Churc:h,  or  the  defendant.  The  fact 
being  proved,  it  would  probably  be  so;  but  the  fallacy  of 
the  argument  is,  that  he  was  called  to  prove  this  fact,  and 
by  bis  testimony,  in  this  case,  to  establish  that  defence.-^ 
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If  that  fact  were  not  proved,  in  this  case,  he  i9  prima  fade  ®fjy'"*'*'» 
iiable ;  and  whether,  on  another  occasion,  he  could  prove       ^^^^ 
it  by  other  evidence,  is  not  for  us  to  determine.     It  is  e«  PMBimui  %tmt 
siough  for  us  that  he  is  called  to  prove  a  fact  which  ere-     p^J^jn. 
ates  a  perpetual  bar  in  his  favor,  and  without  that  fact  he 
is  liable  still. 

The  testimony  of  this  witness  was  probably  unnecessa* 
rjf  and  why  he  should  have  been  pressed  upon  the  Court 
as  a  witness,  after  the  defendant's  receipt  was  in  evidence, 
it  is  difficult  to  imagine.  And  were  this  to  be  regarded 
as  a  motion  for  a  new  trial  merely,  resting  in  the  discre- 
tion of  the  Court,  we  should  hesitate  before  granting  a 
new  trial,  on  account  of  testimony,  which  probably  did 
neither  good  nor  hurt.  But  a  case  brought  here  upon  ex* 
oeptions,  stands  as  upon  a  writ  of  error.  We  can  merely 
reverse  or  affirm  the  judgertscnt,  and  if  error  has  interven- 
ed, we  have  no  discretion ;  nor  can  we  look  farther  into 
the  merits  of  the  case,  than  they  are  disclosed  of  record. 

On  the  last  point  therefore,  the  judgement  of  the  Coun- 
ty Court  is  reversed,  and  the  cause  remanded/ 


Abigail  Blackxer  vs.  AdmV  of  Sjlm'l  Blackmer,  deceas'd.  fic„,^„oir 

'   Thtit  elaMnfl,  carriad  before  Commissionerf  of  a  deeeaied  pertoa'a  tftate,  '^^• 

.must  ba  aetilcd  at  if  all  were  done  on  the  day  of  the  decease.  — — — — — i 

That  CommistioDen  must  ailotr  npon  an  ananity  bood  Aoly  what  li  dae  at 
the  deeeate  of  the  oblij^or.  All  after  that  U  eontiii|^ent,  and,  if  it  doea  fall  dae* 
nay  be  proaeeated  agaiof  t  the  heirs,  who  may  bare  aaaets  fall  to  lh«in« 

That,  if  tliere  bo  a  bond  in  the  penal  •am  of  ^lOOO,  eonditioood  to  pay  ^100 
a  year  daring;  iha  life  of  the  {grantee,  the  pauctoal  payment  of  the  first  tea 
anms  of  $100  each,  is  no  bar  (o  a  farther  porsnitof  the  bond,  while  the  gran- 
tee lires. 

A  suit  was  commenced  upon  a  bond  of  $1000,  condi- 
tioned for  the  payment  of  $i  00  annually  during  the  life  of 
said  Abigail.  The  ten  first  payments  were  punctually 
made  and  endorsed.  Afterwards  payments  were  refused, 
and  a  suit  was  commenced.  The  obligor  died,  and  the 
suit  was  discontinued,  and  the  claim  carried  before  Com- 
missioners. An  appeal  was  taken  from  their  decision  to 
the  County  Court.  There  the  cause  was  decided  upon  the 
following  case,  agreed  to  by  the  parties. 
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^PSrvm^*      It  is  agreed,  that  Samuel  Blackmer,  the  obligor,  died 
18S8.  '    March  13,  1831. — ^That  the  estate  was  duly  represented 
BiBokniflr    insolvent.^— That  the  Inventory  of  the  whole  estate,  real 
PiAckmer.    ^^^  personal,  was  4568  dollars  and  61  cents,  which  issub^^ 
ject  to  the  widow's  dower. — That  the  amount  of  debts  a* 
gainst  the  estate,  allowed  by  Commissioners,  was  2770 
dollars  and  77  cents,   not  including  the  plaintiff's  claim  ; 
and  thai  there  is  a  further  debt  against  the  estate,  secured 
by  mortgage,  of  about  200  dollars. — And  that  the  sum  al- 
lowed by  the  Commissioners,  in  favor  of  the  estate,  was 
72  dollars  39  cents,  which  is  the  whole  sum  due  the  estate 
from  all  persons. 

Upon  the  foregoing  facts,  the  Court  sre  to  render  judges 
ment  for  such  sum  in  damages  as  they  shall  think  the  plain- 
tiff entitled  to  recover— hearing,  on  the  trial,  testimony  as 
to  the  value  of  the  annuity,  if  they  shall  adjudge  such  tes- 
timony admissible. — Either  party  being  at  liberty  to  ex^ 
cept  to  the  opinion  of  the  Court,  and  to  carry  the  case  to 
the  Supreme  Court  for  revision. 

On  the  hearing  of  this  case,  the  Court  rendered  judge- 
ment for  the  plaintiff  for  the  sum  of  $457,76,  Of  this  sum, 
j(272,94,  was  for  the  instalments  due  previous  to  the  time 
of  the  death  of  Samuel  Blackmer,  March  13th,  183  J,  and 
the  sum  of  j^l  84,82  was  the  estimated  value  of  the  annui- 
ty thereafterwards  to  grow  due.  The  defendant  ob- 
jected to  the  admission  of  testimony  as  to  the  value  of 
the  annuity ;  but  the  Court  admitted  the  testimony,  and 
assessed  the  value  of  the  annuity  at  $184,82  as  aforesaid. 
To  these  decisions  of  the  Court  the  defendant  excepts,  and 
prays  that  the  case  pass  to  the  Supreme  Court  for  their 
revision. 

Argument  for  the  Administrator. --^l.  As  a  general  rule,  iq 
debt  on  a  bond,  the  judgement  cannot  be  carried  beyond 
the  penalty ;  and  the  reason  is,  because  the  plaintiff  has 
chosen  her  security,  and  there  is  no  equity,  that  the  Court 
should  better  her  security  for  her. — Francis'  Maxims,  4, 
93. — 1  Saunders,  58,  Gainsford  vs.  Griffith^  note  a. — 
2  Wm.  Blackstone's  Rep.  1190,  Brmgtvin  vs.  Pfrrot. — « 
Terra  Rep.  803,  JVilde  vs.  Cfar^on.— Doug.  Rep.  49;^ 
White  vs.  Swly  et  al—l  John.  Rep.  343,  The  people  vs. 
Gaincp 
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But,  when  the  obligor  comes  into  Court  to  be  relieved  Bxmimotos, 
against  the  penalty  of  a  bond,   the  debt  may  be  carried       ^^3^- 
beyond  the  penalty;  for,  if  he  would  have  equity,  he  must    Biackmer 
do  equity ;  and,  therefore,  interest  may  be  allowed  beyond    BiauSmcr 
the  penalty  of  the  bond. — ^Francis'  Maxims,  4,  93. — 1  Vt. 
Rep.   266,    Williams  fy  Clark  vs.    fVitson  fy  Leonard, — 1 
East.  Rep.  436^  McClurt  vs.  Dunkin. — Newland  on  Con. 
335.— 1  Poth.  183-4. 

The  penalty  extends  to  the  utmost  that  can  ever  be  re- 
covered for  all  and  every  of  the  breaches. — 3  Bur.  Rep. 
1352,  Bird  vs.  Randall, 

Equity  will  consider  sums  of  money,  paid  under  a  con- 
tract with  a  penalty,  to  be  paid  in  part  of  it,  and  will  not 
give  relief  beyond  the  reduced  amount  of  such  penalty. — 
Newland  on  Con.  332. 

In  the  account  of  assets,  a  bond  is  never  rated  higher 
than  the  penalty  is :  it  might  injure  creditors. — 5  Vesey, 
329,  Mackworik  vs.  Thomas. 

It  appears  from  the  bond  and  endorsements  thereon, 
that  the  amount  of  the  penalty  had  been  paid  in  full  be- 
fore the  commencement  of  this  suit.  If  nothing  had  been 
paid  before  a  suit,  there  is  no  doubt  but  that,  after  a  judge- 
nient  for  the  penalty,  and  the  same  money  paid  by  the  obli- 
gor, which  has  been  now  paid,  he  would  have  been  dis- 
charged from  all  liability  on  the  bond.  If  this  doctrine  be 
correct,  the  man,  who  does  not  pay  any  thing  upon  a  bond 
until  he  is  sued,  will  have  to  pay  it  but  once.  But,  if  he 
pays  the  amount  of  it  without  a  suit,  he  may  be  compelled 
to  pay  the  whole  amount  of  the  bond  twice.. 

II.  Where  there  is  no  subsisting  debt  or  duty,  or  where 
the  claim,  if  payable  or  to  be  satisfied  at  a  future  day,  vests 
in  contingency,  and  it  is  uncertain  whether  any  demand 
will  accrue,  or  not,  the  claim  cannot  be  allowed. — 2  Aik- 
ens'  Rep.  56,  Jones  vs.  Cooper. 

A  contingent  security,  if  the  contingency  has  not  taken 
place,  cannot  be  pleaded  in  bar  to  an  action. — 2  Aikens' 
Rep.  56,  Jones  vs.  Cooper. — Cro  Car.  363,  Goldsmith  vs. 
Snyder. 

A  similar  principle  prevails  in  the  proof  of  claims  under 
commissions  of  bankruptcy. 


Blaekmer 

w. 
Biaekmer 
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BcmiiiiaTov.  Debts  not  due  at  the  date  of  the  Commission  of  Bank* 
18M.  *     ruptcy,  are  not  proveable.— Ham.  Chan.  Dig.  94. 

Debts  depending  on  a  contingency,  which  has  not  taken 
place  at  the  date  of  the  Commission  of  Bankruptcy,  cannot 
be  proved.— Ham.  Chan.  Dig.  94.--2  P.  Wms.  396.— Ex- 
parte  East  India  Company. 

A  debt  cannot  be  proved  under  a  Commission  of  Bank- 
ruptcy, unles?  it  be  due  and  owing,  and  payable  at  all 
events.— .3  Wils.  Rep.  271,  Goddard  vs.  Vanderheyden. — 
3  Term  Rep.  '^435,  Hancock  tt  al.   vs.  Entmsle  et  al.—2 

Stjra.  1160. 

It  is  essential  to  a  claim  allowable  by  Commissioners, 
that  it  be  absolute,  and  that  it  do  not  depend  on  a  contin* 
gency,  which  may  never  happen. — 2  Aikens,  66. —  1  D. 
Chip^,  Rep.  164,  Selectmen  of  St.  Albans  vs.  Curtis  et  d. — 
Samer230. 

Growing  payments  of  an  annuity  cannot  be  proved.— 10 
Vesey,  349 — Exparte  Granger. 

Payments  of  an  annuity  not  due,  depend  upon  a  contin- 
gency.— 10  Vesey,  349 — ^Exparte  Granger. 

And  the  rule  to  decide,  whether  a  debt  due  from  a  bank- 
rupt accrued  before  the  bankruptcy  or  since,  is,  to  consid- 
er whether  the  creditor  could  have  enforced  payment  be- 
fore the  bankruptcy. — ^Ham.Chan.  Dig.  94. — I  Term  Rep. 
S69,  The  King  vs.  Egginion. — 2  Aikens'  Rep.  66,  Jones  vs. 
Cooper. 

III.  Where  a  bond,  conditioned  to  do  a  single  act,  is 
forfeited,  the  whole  amount  becomes  due,  which  is  the  rea* 
son  that  it  i^ay  be  proved  under  a  Commission  of  Bank- 
ruptcy;  but  where  a  bond  is  conditioned  to  pay  by  instal- 
ments, or  to  do  several  acts  at  different  times,  and  the  con* 
dition  is  not  kept  by  payment  of  one  instalment,  and  the 
penalty  consequently  is  forfeited,  a  judgement  is  rendered 
for  the  whole  penalty,  to  stand  as  a  security  for  future 
breaches,  but  the  bond  is  not  really  forfeited  for  any  thing 
more  than  for  the  instalments  then  due. 

The  cases  where  annuity  bonds  have  been  valued,  are 
where  covenant  has  been  brought,  and  not  debt,  on  the 
bond. 

The  plaintiflf  has  not  declared  for  the  value  of  the  annu- 
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ity,  bot  for  instalments  for  several  years,  which  have  not  ^ff^^'* 
become  due,  and  may  never  become  due.     Can  she  recov-       1833. 
er  them  in  an  action  of  debt  on  the  bond  ?   Could  she  re-    BUckmw 
cover  tbero  if  the  obligor  were  alive  ?   Does  the  death  of   BiaS'm«r 
the  obligor  give  the  plaintiff  any  right,   which  she  would 
not  have  had,  if  he  had  lived  ? 

The  plaintiff  contends,  1st,  That  that  parjt  of  the  judge- 
ment of  the  County  Court,  that  relates  to  the  instalments, 
which,  according  to  the  terms  of  this  bond,  were  in  arrear 
at  the  time  of  the  death  oj  the  intestate,  was  correct.  The 
question,  as  to  his  liability  for  such  instalments,  has  alrea- 
dy been  decided  by  this  Court,  in  a  previous  suit  upon  this 
bond. 

2d,  That  evidence,  as  to  the  value  qf  the  onntii/y,  was 
properly  admitted,  and  that  judgement  for  the  plaintiff  to 
recover  such  value,  was  correct. 

1st.  According  to  the  decision  of  this  Court  in  the  for- 
mer suit,  the  intestate,  had  he  lived,  would  himself  have 
been  liable  for  all  future  instalments,  which  might  grow 
due,  if  they,  together  with  the  arrears,  did  not  exceed  the 
amount  of  the  penalty. 

2d,  Though  the  obligor  is  dead,  yet  if  there  were  no 
statute  relating  to  insolvent  estates,  the  administrator,  or 
heirs,  would  be  liable,  so  far  as  they  had  assets,  for  all  in- 
stalments thus  growing  due. — Bac.  Abr.  Title  Ex'rs<&  Ad'rs 
p.  1,  and  cases  there  cited. — Jones  vs.  Cooper, 2  Aik.  R.54. 
1  Swift.  Dig.  448—2  Bl.  Com.  340. 

3d.  By  the  statute,  demands  against  insolvent  estates, 
though  payable  at  a  future  day,  are  to  be  allowed  by  the 
Commissioners. — Vt.  Stat.  p.  358,  Sec.  92. 

4th.  The  mere  uncertainty  of  the  sum  claimed,  consti- 
tutes no  objection  to  its  being  allowed,  if  it  be  a  demand 
in  presenti. — Jones  vs.  Cooper,  2  Aik.  R.  54. 
This  is  a  demand  in  presenti.  For, 
1st,  There  is  a  manifest  distinction,  it  is  concluded,  be« 
tween  the  case,  where  tho  event  would  ereaie  the  claim,  if 
it  should  happen,  and  that  where  it  must  happen  to  defeat 
the  claim.  In  the  former  case  (which  is  that  of  Jonu  vs. 
Cooper,  mbi  sup.)  no  demand  could  arise,  if  an  uncertain 
event  did  not  happen ;   but  here,  if  the  existing  state  of 
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^fIS^''  *i»g8»  to  wit,  the  life  of  the  plaintiff  oontimes,  (which  m 
>833.  *    a  nataral  presamptiori.— 2  Stark.  1*52)  future  tnstftlnieiits 
BUckmer     ^i^'  continue  to  grow  due. 

Bitekmer.  '^^  distinction  is  still  more  apparent,  if  it  be  true,  that, 
in  case  of  the  plaintiff's  death,  this  aunuity  can  be  appor- 
tioned.— 2  Wm.  Bl.  1016. 

2d,  The  penalty  of  the  bond  is  a  demand  in  presenii  y 
the  condition  only  suspends  it. — Per.  Ld.  Ch.  Hardwicke, 
1  Atk.  113,  and  the  condition  being  broken,  the  claim 
should  have  been  allowed. 

5th,  The  defendant  cannot  be  relieved  from  paying  the 
penalty  of  the  bond,  which  has  become  forfeited,  but  by 
paying  what  the  plaintiff  is  in  conscience  entitled  to. — 2 
Aik.  54. 

In  cases  of  bankruptcy,  see  Hancock  vs.  Eniwisle  et  a/« 
3  Term  R.  435,  (2  Wm's  Abr.  270.)— Hodgson  vs.  Betty  7 
Term.  R.  97,  (2  Wm's  Abr.  251.)— Exparte  Grovenor  and 
Winchester^  1  Atk.  115.  So  in  case  of  annuity  bonds.  Per, 
kinsYS.  Kempland,  2  Wm.  Bl.  1 106. — Exparte  Le  Compte,  1 
Atk.  251. — Exparte  Beltou  ib.  252. 

If  the  plaintiff  should  not  be  allowed  to  recover  for  in^ 
stalments  to  grow  due  after  the  death  of  the  obligor,  it 
would  be  a  greater  hardship  upon  her  than  would  have 
been  the  above  cited  cases  upon  the  creditors,  had  it  been 
there  decided,  that  the  demands  were  not  proveable  under 
a  Commission  of  Bankruptcy ;  for,  in  these  cases,  if  such 
had  been  the  decision,  the  certificate  of  bankruptcy  would 
have  been  no  bar  to  an  action,  wherever  the  contingencies 
did  happen.  Here,  if  the  estate  is  insolvent,  the  claim  of 
the  plaintiff,  if  not  allowed,  must  forever  sleep,  though  she 
live  a  century. 

The  reason  of  the  above  decision  does  not  fail  now  that 
Courts  of  Law  have  equitable  jurisdiction  to  relieve  from 
penalties. 

Many  of  the  above  decisions  haVe  been  made  since  the 
Stat.  8^9  Wm.  Srf,  of  which  ours  (see  p.  88,  §  99)  is  a 
transcript. 

HitTCHiNsofff,  C.  J— Pronounfced  thc^  opinion  of  the 
Court.     Ohe  part  of  this  case  is  put  at  r^st,  by  the  decis- 


QP  THE  STATE  OF  VERMONT.  .  861 

ion  of  this  Court  in  a  former  suit  upon  this  bond.   'The  on-  ^^1^^^^* 
]y  question,   litigated  in  that  suit  two  years  ago,  was,       is^s. 
whether  the  ten  payments  of  $100  each,  indorsed  as  they    B*a«kmer 
fell  due  from  year  to  year,  and  amounting  in  the  whole  to    Bi^^jn^^ 
the  penalty  of  the  bond,  was  a  bar  to  any  suit  for  after 
payment,  falling  due  in  the  life  time  of  the  grantee,  the 
present  plaintiff?  This  Court  decided,  that  those  payments 
were  not  a  bar  to  the  suit  then  pending.     As  that  opinion 
was  not  pronounced,  till  the  year  following,  and  the  obli- 
gor died  in  the  mean  time,  and  the  claim  was  laid  before 
the  Commissioners  pursuant  to  the  statute  in  such  case  pro- 
vided, the  decision  of  this  Court  did  not  entitle  the  plaintiff 
to  execution.     That  the  decision,  however,  was  made  upon 
so  full  consideration,  we  are  disposed  to  observe  it  as  good 
authority  on  the  same   question  now   before  us.     Neither 
has  any  thing  new  been  presented,  which  tends  to  create 
any  doubt  of  the  correctness  of  that  decision.    This  ne- 
cessarily leads  to  the  affirmance  of  the  judgement  of  the 
County  Court,  so  far  as  relates  to  the  sum  of  4^272,94,  due 
at  the  decease  of  the  obligor. 

The  next  question  regards  the  valuing  the  annuity.  The 
County  Court  admitted  the  evidence,  though  objected  to, 
and  allowed  $184,82,  as  the  value  of  the  annuity,  that  re- 
mained after  the  decease  of  the  obligor.  While  investi- 
gating this  question,  we  must  bear  in  mind,  that  this  claim 
is  urged  against  the  estate  of  the  deceased  obligor,  whose 
estate  was  represented  insolvent ;  and  that  this  claim  was 
laid  before  the  commissioners  of  claims  upon  his  estate, 
and  comes  by  appeal  from  their  decision  to  the  County 
Court,  and  by  exceptions  from  the  County  Court  to  this 
Court,  as  by  a  writ  of  error.  With  regard  to  the  law  up- 
on this  point,  (and  there  is  now  no  dispute  about  facts) 
we  must  decide  just  as  the  commissioners  ought  to  have 
decided.  Just  as  we  should  decide,  were  we  sitting  as 
commissioners  upon  the  estate  of  the  obligor.  This  Court 
has,  several  times,  decided,  that  commissioners  must  al- 
ways decide  the  claims,  laid  before  them,  as  tliey  existed  • 
on  the  day  of  the  decease  of  the  person,  on  whose  estate 
they  act.  '  No  after  circumstance  should  be  brought  in  to 
affect  their  decision.  AH  debts,  existing  at  the- time  of 
the  decease,  whether  become  payable  or  not,  must  be  al-  • 
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**/SJ!ISSr'  'ow^-     What  is  not  then  a  debt,  most  not  be  allowed  by 

^^^       reason  of  any  prospect  of  its  becoming  so  at  a  future  day- 

BiMkmer     A  covcnant  of  Warranty  in  a  deed  is  not  considered  a  debt, 

J9laekm«r.    ^''  ^^^  covenant  is  broken.     If  the  law  were  otherwise,  it 

would  do  great  injustice   to  the  creditors,  whose  debts 

ought  to  be  paid  as  far  as  the  property  extends.     It  would 

serve  to  lock  up  the  property  from  such  creditors,  to  await 

the  breach  of  some  covenant  or  covenants,  that  may  never 

be  broken;  and  wholly  prevent  a  final  settlement  of  the 

estate.     Persons,  who  hold  such  covenants,  must  bear  the 

risk  of  finding,  after  they  arc  broken,  and  a  cause  of  action 

exists,  heirs,  who  have  received  assets  from  their  ancestor,. 

the  covenantor.     They  can  have  no  other  remedy. 

A  bond,  conditioned  to  pay  monies  or  perform  services* 
at  future  periods,  that  are  certain  to-  arrive,  is  a  debt  i» 
presently  to  the  amount  ofwhat  is  required  by  the  condition 
to  be  paid  or  performed.  In  all  such  cases,  the  sum  due^ 
or  that  will  fall  due,  in  equity,  is  considered  the  debt,  if  it 
do  not  exceed  the  penally.  After  the  modern  statutary 
provisions  for  courts  of  law  to  chancer  bonds,  and  give 
judgement  for  only  the  sum  due  in  equity,  upon  the  mat- 
ters, named  ia  the  condition,  the  penalty  is  considered  as 
merely  a  security,  and  mean  of  collecting,  the  sum  due  by 
the  condition. 

Now,  transferring  ourseVves  back  to  the  day  of  the  de- 
cease of  the  obligor,  and  how  do  wc  find  this  claim  for 
any  thing  not  already  due  ?  Is  it  certain,  that  it  ever  will 
become  due  ?  It  depends  wholly  upon  the  continued  life 
of  the  obligee;  and  upon  her  living,  too,  to  the  end  of  a 
year,  when  a  payment  would  become  due,  according  to 
some  authorities.  At  the  decease  of  the  obligor,  this  claim 
had  no  existence.  The  plaintiff  might  live  so  as  to  have  ft 
debt  accrue ;  she  might  die  the  next  day,  in  which  case  it 
never  would  accrue. 

Annuities  have  not  been  nnich  in  vogue  in  this  state. — 
And  our  statute,  for  the  distribution  of  the  estates  of  per- 
sons deceased,  contains  no  provision  that  can  vary  this 
from  other  contingent  cases.  The  statute  provides  for 
two  classes  of  cases.  One  class  b  composed  of  those 
claims,  that  can  be  fairly  called  existing  debts  at  the  time 
f)f  the  decease,  whether  they  be  then  due  and  payable,  or 
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vl!I  certainly  become  so  at  some   future  day.     All  these  ^JjJJJjJ*^^*' 
stand  good  against  the  estate,  and  come  in   for  payment,        ^833. 
or  a  dividend.     The   other  class  is  composed  of  such  as    Biaekmer 
are  not  then  existing  debts,  but  may  or  may   not,  become    euckiatr.- 
existing  debts  at  some  future  day,  and  upon  the  happening 
of  some   uncertain   event.     These,  if  they  ever  become 
debts,  must   not  prevent  settling   the  estate  of    the  de* 
ceased,  while  that  event  is  happening ;  but  must  after- 
wards find  assets  in  the  hands  of  some  heir;  or  remain  un<^ 
satisfied.     The  plaintiff  must  share  with  the  other  credit- 
ors in  collecting  the  sum  due  at  the  decease  of  the  obligor. 
Any  thing  further  cannot  be  allowed  her  in  this  action. — 
The  judgement  of  the  County  Court  is  reversed  with  re- 
gard to  the  sum  of  $l84,8i,  which  had  not  accfrued  at  the 
decease  of  the  obligor.     And  is  affirmed  with  regard  to 
the  remaining  sum.    The  Clerk  must  certify  this  decision 
to  the  Court  of  Probate. 

Souihworth^  for  plaintiff. 

Btaekmer,  for  defendant. 


Le4ch  &  Walker  vs.  Walter  J.  Shepard.  BsiiHiirtftoB, 

Fatruoryt 
Tliat  a  eharga  of  2068  pounds  of  wool  may  be  reeorered  in  ao  action  on  book         1^39. 
«oeonnt,  if  sold  and  deHrerotf*  and  the  object  of  the  action  is  to  recorer  the  —————— 

jast  ralne  of  the  wooL 

That,  when  a  report  of  auditors,  is  set  aside  bj  reason  of  their  neg^teot  to^re- 
port  copies  of  the  account  of  the  parties,  and  the  cause  is  recommitted  to  the 
name  auditors,  their  refusing  to  %o  iato  eyidenee  apon  the  whole  merits,  fur- 
nishes no  reason  for  rejecting  their  report  a  second  time. 

That  the  auditors  may  hear  new  matter  on  recommitment  of  their  report, 
and  ought  to  do  so  in  a  case  where  justice  plainly  reqnlres  it;  as  where  eri- 
dence  is  adduced,  not  before  in  the  power  of  the  party. 

This  cause  came  up  from  tl>e  County  Court  on  excep- 
tions to  their  decision  on  the  reports  of  auditors.  In  their 
first  report,  the  auditors  find  a  balance  in  favor  of  the 
plaintiffs  of  $369,18.  Their  report  so  far  as  relates  to  any 
point  now  litigated,  proceeds  as  follows. 

'*  And  the  auditors  further  report,  that,  about  the  26th 
day  of  December  I8259  the  plaintiffs,  having  the  quantity 
of  wool,  mentioned  in  their  account,  proposed  to  sell  the 
flame  to  the  defendant,  and  various  proposals  were  madjc 
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B^mf»Ton,  concerning  it,  by  both  parties.    At  lengtii  they  agreed 
1833.  '    that  the  defendant  should  buy  the  wool  of  the  plaintiffs ; 
Leach  &»!  ^^^  ^^^  Same  was  delivered  to  him.    There  were  terms 
Sbe?tra.     ^^^^f  ^^^  ^Q  election  given  to  the  plaintiffs,  but,  whether 
the  plaintiffs  were  to  receive  fifty  c^nts  per  pound  for  the 
wool,  or  had  the  liberty  to  choose,  if  they  thought  fit  to  take 
a  certain  risk  of  the  market  price,  or  were  to  choose  be- 
tween  fifty  cents  per  pound  and  a  certain  risk  of  the  mark- 
et price,  is  uncertain.    But  the  election,  whatever  it  was^ 
was  to  have  been  made  by  the   plaintiffs  at  the  time  of 
delivery ;  which  was  a  few  days  after  the  sale.    The  wool 
was  delivered  to  the  defendant  at  the  time  agreed  on,  but 
no  election  of  any  kind  was  made. 

The  plaintiffs  charged  the  wool,  amounting  to  2088  lbs. 
on  book,  soon  af\er  the  delivery,  having  minuted  it  on  a 
slip  of  paper,  at  the  time  of  delivery.  The  defendant 
transported  the  wool  to  Boston,  where  it  was  sold  by  his 
direction.  And,  it  being  uncertain  what  the  terms  of  sale 
were,  so  far  fis  the  price  was  concerned,  as  above  stated, 
the  auditors  regard  it  as  a  sale  without  any  price  agreed 
upon;  and  have  therefore  allowed  what  they  found  the 
wool  to  be  worth." 

Oa  trial  of  the  foregoing  case  before  the  auditors,  the 
defendant  objected  to  the  plaintiffs'  testifying,  and  con- 
tended, that  the  action  on  book,  would  not  lie.  The  au- 
ditors overruled  the  objection,  and  decided  that  the  action 
would  lie,  and  proceeded  to  take  the  testimony  of  the  par^ 
ties,  as  stated  in  the  foregoing  report. 

The  defendant  filed  sundry  exceptions  to  this  report,  in 
the  County  Court ;  and,  on  one  of  them,  to  wit,  that  the 
auditors  had  not  returned  a  copy  of  the  defendants  account, 
the  report  was  recommitted  to  the  same  auditors.  At  a 
subsequent  term  they  made  the  following  report,  to  wit: 

"  In  pursuance  of  the  foregoing  rule,  and  having  notified 
the  parties  to  meet  at  the  place  fixed,  in  the  foregoing  no- 
tice, and  they  being  present,  by  themselves  and  counsel 
the  defendant  exhibited  the  account  hereunto  annexed, 
against  the  plaintiff;  which  is  a  transcript  of  the  same  ac- 
count, exhibited  by  him,  and  passed  upon  by  us,  on  the 
former  hearing  before  us ;  and  desired  of  us,  that  the  cause 
should  be  opened  for  a  rehearing  on  the  merits ;  and  we 
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declined  so  doiog.    We  further  report,  that  the  items  of  Bbwkikotow, 
the  defendants  account,  hereunto  annexed,  marked  A.  were      'issT^* 
allowed  by  us ;  and  the  items  marked  B.  were  disallowed  " 

by  us,  on  the  full  hearing  of  the  cause.    We  farther  re-    Leaoh  &  ai 
port,  that  the  amount^  of  our  report,  as   the  balance  due     shc~ard. 
the  plaintiff,  ought  to  be  reduced  twenty  dollars  and  one 
cent ;  there  having  been  a  mistake  in  the  computation  of 
that  ium.    We  further  report,  that  on  hearing,  it  appeared, 
that  the  charge  of  the  wool  was  made  in  fact  on  the  pri- 
vate book  of  said  Walker,  as  an  account  due  the  plaintiff." 
The  defendant  filed  exceptions  to  this  supplemental  re* 
port,  also ;  and  the  County  Court  affirmed  the  report,  and 
rendered  judgement  for  the  plaintiff.    The   exceptions  to 
both  reports  sufficiently  appear  in  the  argument  of  coun- 
sel, and  the  opinion  of  the  Court. 

Argument  for  defendant* — On  the  part  of  the  defendant 
it  is  insisted,  that,  from  the  facts  stated  in  tho  report,  the 
book  action  cannot  be  sustained. 

The  general  rule,  that  this  action  lies  for  goods  sold^ 
services  rendered,  &.c*,  in  the  ordinary  course  of  business } 
does  not  reach  this  case.     Sw.  Dig.  583. 

The  report  shows  manifestly^  nothing  more  than  a  claim 
for  damages  for  a  breach  of  a  special  undertaking. 

The  right  to  charge  on  book,  did  not  exist  at  the  time 
of  delivery ;  because  the  agreement  was  then  subject  to  a 
contingency.  Sw.  Dig.  583 ;  1  Aiken.  Rep.  74,  Slason 
vs.  Davis, 

From  all  the  facts,  it  is  manifest,  that  this  action  has 
been  resorted  to  for  the  purpose  of  making  the  plaintiffs 
witnesses.     Sw.  Dig.  528,  583. 

Although  the  book  action  has  been  extended  in  this 
State,  manifestly  further  than  in  any  other,  it  is  believed, 
the  present  case  claims  an  indulgence  for  the  plaintiffs, 
which  no  adjudication  will  warrant,  and  obviously  without 
the.  letter  or  spirit  of  our  statute. 

Again.  The  auditors  expressly  say,  there  were  terms  and 
conditions  to  the  contract }  that  the  plaintiffs  probably  a* 
greed  to  take  a  risk  in  the  market.  And,  because  the 
cteditors  are  unable  to  determine  with  certainty  what  the 
ironditions  were,  they  conclude  to  call  it  what  they  ex- 
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Bzynimartov,  pressly  sav  it  was  not;  **tkat  u"  a  sale  for  what  it  was 

1833.        worth. 
"Tetch^&»r     The  facts  found  are  perfectly  consistent  with  the  truth, 
Sh/'iird      ^^^^  ^^^  defendant  was  the  mere  agent  of  the  plaintiffs. 

Wherever  damages  are  claimed  fi>r  breach  of  a  special 
undertaking,  the  suit  must  be  predicated  upon  such  spe* 
cial  agreement. 

2d.  Could  this  action  be  maintained,  il  is  believed,  this 
report  should  be  rejected.  This  case  was  returned  to  the 
auditors,  April  Term  1830,  by  order  of  the  County  Court ; 
but  for  what  purpose  does  not  appear  from  the  order,  or 
from  the  rule,  or  notice.  Nor  does  it  appear  when,  or 
where,  nor  to  whom  they  were  to  report.  It  is  believed , 
the  auditors  mistook  their  duty  in  refusing  to  hear  the 
case  on  its  merits,  when  the  defendant  appeared  for  that 
purpose. 

Our  statute  contemplates  but  one  purpose  for  which  cas- 
es are  sent  to  auditors ;  that  is,  to  audit  the  account ;  and 
where  is  the  power  of  the  Court  to  shackle  or  restrict,  the 
auditors  in  the  exercise  of  their  legitimate  powers?  and 
where  do  the  auditors  find  their  powers  to  open  a  case,  al- 
ter their  report  in  the  amount,  and  amend  it  in  other  par- 
ticulars without  the  sanction  of  an  oath  to  their  proceed- 
ings, and  yet  refuse  to  do  the  only  act,  they  are  empower- 
ed by  law  do  ? 

The  grossest  injustice  is  done,  wherever  triers  presume 
to  exercise  improper  jurisdiction,  or  practice  upon  abitra- 
ry  rules,  not  warranted  by  the  settled  rules  of  law. 

Argument  for  the  plaintiff, — 1st.  It  is  not  perceived,  why 
'  the  article  is  not  a  proper  one  to  be  charged  on  book ;  nor 
why  2,000  lbs.  may  not  be  charged  as  well  as  200  lbs.  or 
20  lbs ;  nor  is  it  perceived,  why  the  charge  being  in  one 
item  only,  can  make  any  difference.  It  is  the  character 
of  the  article,  charged,  and  not  its  value  which  controls  in 
this  respect.     Brayt.  39,  Fields^  Gates  fy  Co.  vs.  Sawyer. 

2d.  The  auditors,  having  decided,  that  the  charge  was 
a  proper  book  charge,  admitted  the  parties  to  their  oaths, 
and  heard  their  testimony,  and  their  other  proofs,  and  from 
the  evidence,  found  a  sate  of  the  property  by  the  plaintiff 
to  the  defendant.    This  was  a  fact  for  the  auditors  to  pass 
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upon ;  and  this  fact  being  found  by  them,  it  is  not  for  this  »*t"i»nhn. 
Court  to  determine,  whether  they  decided  right  or  wrong,     ^'i^' 
But,  from  the  evidence,  they  did  not  find,  that  any  specific    i^^^^f^^ 
price  was  agreed  on  by  the  parties.    They  therefore  found      **« 
that  the  defendant  was  to  pay  what  the  article  was  reason-     ^^^*'^' 
ably  worth.     This  was  the  correct,  legal,  inference,  (2  Bl. 
Com.  443.)  and  did  justice  between  the  parties. 

The  report  goes  on  to  state,  that  certain  proposals  in 
regard  to  the  price,  were  made  between  the  parlies.  But 
what  those  proposals  precisely  were,  is  uncertain.  But, 
notwithstanding  this  uncertainty,  they  find  a  sale.  Still  it 
is  not  perceived  where,  in  this,  they  have  mistaken  in  point 
of  law. 

This  part  of  the  report  is  nothing  more  nor  less,  than  a 
statement  of  the  difficulties  arising  on  the  facts. 

Still,^notwithstanding  these  difficulties  on  the  facts,  they 
find  a  sale,  and  for  a  price  uncertain ;  and,  from  the  whole 
matter,  infer,  that  tba  defendant  was  to  pay  the  just  value 
of  the  wool.  We  insist,  that  was  the  legal,  and  the  only 
inference  to  be  drawn  in  the  case. 

3d.  It  is  further  complained,  that  the  auditors  refused, 
on  the  second  meeting,  to  open  the  case  for  a  hearing  on 
the  merits,  though  requested. 

In  answer,  it  may  be  said,  that  their  report  had  never 
been  set  aside ;  but  was  simply  recommitted.  The  object 
of  the  recommitment,  undoubtedly,  was,  to  enable  the  au- 
ditors to  append  to  their  report  the  account  of  the  defend- 
ant, which  they  had  no  doubt  by  accident,  omitted  to  do; 
and  which  omission  was  made  the  ground  of  exceptions. 
The  auditors  being  satisfied  with  the  report,  so  far  as  the 
merits  of  the  case  were  concerned,  declined  a  second 
hearing.  This  we  claim,  they  were  not  bound  to  grant,  as 
a  matter  of  right,  and  therefore  that  in  this  report,  they 
did  not  err  in  point  of  law. 

The  opinion  of  the  Conrt  was  pronounced  by 
HuTcuiNsoN,  C.  J. — The  first  exception  to  the  report 
of  the  Auditors,  raises  a  question,  which  goes  to  the  whole 
action.  The  plaintiff's  account  consists  of  one  item  only, 
and  that  a  pretty  large  one ;  being  for  208S  pounds  of 
wool — amounting  to  several  hundred  dollars.     Whether 


368  CASES  IN  THE  SUPREME  COURT 

^iSrvm!''  ^^^^  charge  can  be  recovered  in  this  form  of  action,  must 
>8>8'       depend  upon  the  facts  found  and  reported.    It  does  not 
Leach  &  ai   Seem  practicable  to  decide  as  to  the  form  of  the  action, 
Shep'ard.     merely  from  the  magnitude  or  value  of  the  article  charged. 
While  the  ordinary  deal  between  A  and  B  nay  comprise 
articles  of  a  small  quantity,  and  of  a  few  cents  value  only, 
that  between  C  and  D  may  be  a  wholesale  deal,  and  of  a 
value  extending  to  hundreds  of  dollars.     Nor,  in  this  re- 
spect, does  it  make  any  difference,  whether  the  charge  be 
2088  pounds  of  wool,  or  the  fleeces  be  charged  separate- 
ly, as  delivered  at  the  same  time.    The  weight  of  evidence  a 
may  be  assisted  by  particularity ;  but  it  need  not  affect                 | 
the  form  of  action. 

There  is  such  an  infinite  variety  in  the  trading  transact 
tions  among  mankind,  the  distinction  between  what  may, 
and  what  may  not,  be  litigated  in  the  book  action,  must 
be  drawn  from  the  character,  not  the  amount  of  (he  deal. 
Where  the  claim  is,  to  recover  for  property  sold  and  de- 
livered, and  to  recover  its  fair  value,  there  appears  no  very 
.    weighty  objection  to  recover  in  this  form  of  action.     It  as 
urged,  that  it  lets  the  party  in  as  a  witness,   which  is  im- 
proper in  such  large  claims.     It  does  let  in  the  party  as  a 
witness ;  but  it  lets  in  both  parties  to  the  same  point.-^ 
The  testimony  of  one  may  neutralize  that  of  the  other;  or 
may  be  fully  confirmed  by  the  silence  of  the  other,  when 
called  upon  to  testify.     It  is  not  a  matter  of  course  to  al- 
low a  charge  on  book,  whether  large  or  small,  because  the 
party  swears  to  it.     His  testimony  must  be  weighed  in  con- 
nection with  all  other  testimony  on  both  sides ;    and  will 
be  affected  one  way  or  the  other  by  the  regularity  of  his 
books  of  account,  or  the  want  of  such  regularity.     Nor 
will  it  change  the  form  of  action,  that  the  price  charged, 
was  agreed  upon  by  the  parties.     That  is  good  evidence  of 
its  fair  value.     But  the  claim  must  be  for  the  value  of 
property  sold  and  delivered,   or  of  services  done  and  per- 
formed.    It  must  not  be  a  mere  claim  for  damage  for  not 
performing  some  special  contract,  nor  for  compensation  for 
a  tort  committed. 

If  we  understand  the  defendant's  counsel,  they  scarcely 
deny  there  being  a  sale  of  the  wool.    They  say,  there  were 
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tenns  and  conditionsy  and  and  flome  risk  on  tbe  plaintiiSs  ^j^£!^'' 
about  the  price  that  would  be  realized  in  market.    These       mS!^' 
things,  if  proved,  would  have  a  bearing  upon  the  price. —    Leach  &»i 
But  this  part  of  the  defendant's  argument,  does  not  seem     sh^;^. 
well  sustained  by  the  facts  reported  by  the  Auditors.  They 
report  a  contract,  that  the  defendant  should  buy  the  wool 
of  the  plaintiffs,  and  that  it  was  delivered  at  the  time  agreed 
on.    This  amounts  to  an  absolute  sale  of  the  wool.    They 
also  report  a  minute  made  at  th8  time  of  delivery,  and  that 
the  same,  shortly  afterwards.  Was  charged  on  book.     But 
they  also  report,  that  certain  terms  and  conditions  were  ar 
greed  upon,  and  speak  about  a  choice  left  to  the  plaintifis 
about  retaining  some  risk  about  the  market  price.    Two 
reasons  are  apparent,  why  this  should  not  affect  the  decis- 
ion of  the  cause. .  Ist,  The  Auditors  not  only  have  not  re- 
ported what  these  terms  and  conditions  were,   but  they 
have  reported  it  to  be  uncertain  what  they  were.     Prob'a^ 
bly  the  testimony  was  too  indefinite,  or  too  contradictory, 
for  any  result  to  be  drawn.     What,  then,  should  be  the  ef- 
fect of  this  upon  the  action  ?  Plainly,  the  party  who  would 
wish  to  derive  benefit  from  these  terms  and  conditions,  & 
a  power  of  choice,  &c.  fails  to  prove  what  he  relies  upon. 
Hence  he  derives  no  benefit  from  it. 

2d,  The  Auditors  have  reported,  that,  whatever  election 
should  be  made  among  those  terms  and  conditions,  was  to 
be  made  at  the  time  of  the  delivery  of  the  wool,  which  was 
a  few  days  after  the  contract  of  salel  It  not  appearing 
that  any  election  was  made  at  said  time  of  delivery,  it  must 
stand  as  a  general  sale.  Indeed,  in  all  cases  of  a  sale  and 
delivery,  the  law  attaches  to  the  person  who  purchases  and 
receives  the  property,  a  liability  to  pay  for  the  same  accor^ 
ding  to  its  fair  value,  and  that  within  a  Reasonable  titne.^ 
And,  if  the  purchaser  is  disposed  to  contend  for  any  thing 
different  from  this,  the  burden  of  proof  is  on  him,  to  show 
something  that  will  lay  the  foundation  for  a  different  result 
In  this  case,  the  Auditors  have  found  a  sale  and  delivery  of 
the  wool ;  and  thQ  defendant  has  failed  to  prove  before 
them  any  fact,  varying  the  liability  which  the  law  attach- 
es to  such  sale  and  delivery. 

There   appears  less  importance  in  another  principle, 
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^XJmmT *'  ^^^  presented.  The  Auditors,  to  their  first  report,  attac5- 
1833.  '  ed  a  copy  of  the  plaiotiffs'  account,  but  none  of  the  de- 
l^aehicai  fendant's.  For  this  neglect,  the  report  was  recommitted. 
•hMtrd.  They  have  attached  a  copy  of  this  to  their  second  report, 
stating  which  it^ms  they  have  allowed,  and  which  they 
have  disallowed ;  and  have  added,  that  this  is  b'ut  the  tran- 
script of  the  same  account  exhibited  and  adjudicated  up- 
on, at  the  making  of  their  first  report.  They  have  also  re- 
ported the  correction  of  a  mistake  in  computation  in  ma- 
king their  first  report,  of  about  twenty  dollars.  The  de- 
fendant's counsel  raise  no  objection  to  all  this ;  but  they 
complain,  that  the  defendant,  at  the  last  meeting  of  the  au- 
ditors, was  denied  a  hearing  upon  the  whole  merits  of  the 
case.  This  we  must  understand  to  mean  a  rehearing  upon 
the  whole  merits,  heard  at  the  first  trial,  ^nd  presented  in: 
the  first  report*  The  rule  of  recommitment  does  not  de- 
fine what  the  Auditors  were  further  to  do ;  but  they  drew  a 
just  inference,  when  they  decided  to  do  what  they  before 
had  left  undone,  and  for  the  not  doing  of  which  the  cause 
was  recommitted.  They  were  under  no  obligation  to  go 
over  the  whole  ground  again,  and  report  anew  upon  the 
whole  testimony.  Nevertheless,  if  important  new  testimo- 
ny was  presented,  not  in  the  power  of  the  party  at  the  first 
hearing,  they  ought  to  have  listened  to  this,  and  let  it  pro- 
duce a  just  efiect  upon  the  cause.  But  there  is  no  pre- 
tence that  any  such  new  testimony  was  oflfered  before  the 
Auditors. 

Upon  the  whole,  we  consider,  there  is  no  error  in  the 
judgement,  rendered  by  the  County  Court,  upon  the  re*« 
j>ort8  of  the  Auditors,  and  their  judgement  is  aflirmed. 

Smith  4*  Sargtaniy  for  the  defendant. 

B$nneii  fy  .Oiken^  for  the  plaintifls. 
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Jbs3E  Lapham  et  al.  tb.  Josbph  Curtis.  BBftmnarov, 

Februara, 
1833 
It  it  th«  dviyof  A.,  who  hat  m  4mn  aerou  •  §tr«tiB«  whieli  raiM»  a  Icrgs  - 

^ond,  to  ace  ordinary  oare  aod  dtligenco  ia  makiai:  repairs  to  his  dam,  or  in  Iiapham  at  al 

drawing  off  the  water,  to  prevent  injury  being  done  to  B*s  niib  below  on  the  "•• 

•aa^e  atreaoA.    if  A.  do  not  ase  care  aad  diHgeaoe,  be  ia  gnUty  of  negUga nce»        Cartii. 

«ad  liable  for  oonaeq^ential  damagea;  bat  aot  for  InaTiUble  aecidenta. 

This  was  an  action  on  the  case,  tried  at  the  Cov^y 
Court,  September  Term,  1832,  on  the  general  issue  of  no€ 
guilty. 

Upon  the  trial  of  said  issue,  evidence  was  given  by  th^ 
plaintiffs,  tending  to  show,  that  the  plaintiffs,  at  the  time 
«nentioned  in  their  said  declaration,  and  for  several  years 
before,  had  been  and  were  jointly  concerned  in  carryiag 
ob  the  furnace  business  at  their  furnace  below  the  Doraet 
{>ond,  so  called,  in  Dorset,  in  said  County ;  and  then  had 
tipon  and  about  their  said  furnace-yard,  divers  stoves,  pig- 
rron  castings,  and  other  property,  as  stated  in  their  decla* 
ration. 

The  plaintiSs  (tirtber  gave  evidence  tending  to  show, 
that  the  defendant  then  was,  and  for  many  years  before 
had  been,  the  owner  and  possessor  of  a  saw-mill  and  dam, 
erected  at  the  outlet  of  said  Dorset  pond,  and  above  the 
plaintiffs'  said  furnace,  upon  the  same  stream ;  by  means 
of  which  said  dam,  the  plaintifis  had  raised,  and  kept  rais- 
ed, a  large  body  of  water,  about  one  mile  in  length,  vary- 
ing in  width  from  a  few  rods  to  half  a  mile,  and  raised  a- 
bout  ten  feet  above  the  natural  surface  of  said  pond, — that 
on  or  about  the  first  of  December,  A.  D.  1830,  the  said 
dam  of  the  defendant  gave  way,  and  let  down  the  whole 
body  of  water  in  said  pond  upon  the  works  of  the  plain- 
tifis below ;  and  that  said  water  swept  away  and  destroy- 
ed the  property  of  the  plaintiffs  to  ft^large  amount,  as  sta- 
ted in  their  declaration ;  and  that  at  the  time  the  said  dam 
«o  gave  way,  there  had  been  no  unusual  fall  of  rain,  and 
the  water  in  said  stream  was  not  above  its  ordinary  height. 

The  plaintifis  further  gave  evidence  tending  to  shQw, 
that  the  defendant  erected  his  said  mill-dam  about  four- 
teen years  before  the  year  1830,  and  that  two  or  three 
years  before  the  said  dam  gave  way  as  aforesaid,  the  said 
dam,  and  the  floom  of  said  mill  had  been,  and  continued 
t9  be«  and  at  the  time  of  # aid  giving  way  was,  in  a  rotten. 
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^TSUun^'  decayed,  dilapidated  and  miflafe  condition,  and  insuflicient 

1833.  '    to  restrain  the  said  body  of  water  bo  raised  thereby  as  afore- 

^ffifftnTTiir*^^^ ;  and  that  the  defendant,  during  all  that  time,   knew 

Curib       ^^^  ^^'^  understood  the  condition  of  said  dam  and  floom, 

and  neglected  to  repair  the  same,  though  he  kept  the  said 

body  of  water  raised  by  the  said  dam  whenever  he  wanted 

to  use  the  same ;  and  that  the  defendant,  in  the  month  of 

January,  A.  D.  1830,  had  been  specially  requested  by  the 

plaintiffs,  in  writing,  to  repair  bis  said  dam,  or  draw  off  his 

said  water. 

The  plaintiffs  further  gave  evidence  tending  to  show, 
that  in  consequence  of  the  said  rottenness,  unsoundness 
and  insufficiency  of  said  dam  and  floom,  and  for  want  of 
due  reparation  thereof,  the  same  gave  way,  and  let  down 
the  wtfter  of  said  pond  upon  the  plaintiffs^to  the  destruc- 
tion of  their  property,  as  aforesaid. 

Evidence  was  also  given  tending  to  show,  that  said  dam, 
as  it  was  originally  constructed,  was  sufficient  for  the 
purpose  for  which  it  was  designed. 

The  defendant  introduced  evidence,  on  his  part,  tend* 
ing  to  prove,  that  he  had  erected  a  mill-dam  upon  the 
same   site,  which  he  had  owned  above  forty  years,  and 
more  than  twenty  years  before  the  erection  of  the  plain- 
tiffs' furnace — that  the  dam  in  question  was  erected  about 
twelve  or  fourteen  years  previous  to  its  going  off^that  it 
was  built  substantially,  and  was  safe  and  secure  as  dams  in 
general — that  it  was  kept  in  repair — that  a  new  bulk-head 
was  built  four  or  five  years  before  it  went  off,  and  that  the 
dam  was  repaired  by  putting  on  gravel  the  year  before,  and 
other  repairs  made  to  the  floom — that  when  the  water  was 
high,  the  gate  was  hoisted,  and  water  let  off— that  the  dam 
was  not  more  dangerous  than  dams  in  general — that,  altho* 
damage  had  been  apprehended  the  spring  previous,  it  was 
not  considered  at  this  time  as  dangerous— that  the  day  be- 
fore the  dam  gave  way,   water  was  coming  into  the  pond 
fast;  the  gate  was  hoisted— that  at  this  time,  the  water 
probably  broke  through  on  the  west  side  of  the  pond, 
where   no  one  had   apprehended  danger    or   insecurity 
at  any  time— that  the  mill  of  the    defendant  was   car- 
ried off  at  the  same  time,  and  the  main  channel  is  now 
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Dearly  under  where  the  mill  stood — that  one  of  the  plain-  B%svijfTo», 
tiffs  had  said  that  he  did  not  expect  the  mill  would  go  off       1^33. 
at  that  tiine'^— that  another  of  the  plaintiffs  had  said  that  he  Ltpham  et  ai 
thought  the  water  went  off  under  the  mill,  and  never  sus-      ^^*\ 
pected  that  it  would  break  through  under  the  mill — that 
another  of  the  plaintiffs  had  said  that  he  did  not  consider 
the  defendant  to  blame,  or  that  he  had  told  another  that 
he,  the  defendant,  was  not  to  blame,  and  that  he  would  not 
consent  to  bringing  the  suit  until  the  very  last. 

The  defendant  then  offered  testimony  to  prove,  that  the 
plaintiffs,  when  they  erected  the  furnace,  considered  that 
danger  was  to  be  apprehended  from  the  dam,  and  that  they 
should  have  to  repair  it  to  secure  thir  works ;  which  was 
objected  to,  and  excluded  by  the  Court. 

The  defendant  introduced  Pratt  Curtis  as  a  witness  on 
his  part,  to  whose  admission  the  plaintiffs  objected,  oq  the 
ground  that  all  the  real  estate  of  the  defendant,  in  Dorset, 
was  attached,  including  the  mill  site,  and  was  still  holdcn 
on  the  plaintiffs'  writ,  and  that  since  the  commencement  of  ^ 
the  suit,  the  said  Pratt  had  purchased  of  the  defendant  his 
saw-mill  site,  and  a  part  of  his  other  real  estate  in  Dorset. 
The  only  evidence  to  support  the  objection  was,  the  at- 
tachment^ and  the  said  deed  of  conveyance,  marked  A  : 
both  of  which  are  referred  to,  and  made  part  of  the  case. 

The  Court  overruled  the  objection,  as  the  evidence  did 
not  show  any  interest  in  the  event  of  this  cause.  To  which 
decision  of  the  Court,  the  plaintiffs  excepted. 

The  plaintiffs  contended  to  the  jury,  and  requested  the 
Court  to  instruct  them  in  charge,  that  the  party  erecting 
a  mill-dam,  and  thereby  raising  a  water  power,  is  bound  to 
use  reasonable  and  ordinary  care  and  prudence  in  its  con- 
struction, considering  the  quantity  of  water  raised,  and  the 
condition  and  character  of  the  property  on  the  same  stream 
below  'j  and  that  after  it  is  constructed,  he  is  bound  to  use 
reasonable  &  ordinary  care,  seeing  that  the  same  is  kept  in 
reasonable  and  ordinary  repair ;  and  that  if  the  same  should 
become  insufficient  and  dangerous,  he  is  bound,  on  know- 
ing the  same,  with  reasonable  and  ordinary  diligence  to 
put  said  dam  in  reasonable  and  ordinary  repair,  or  draw 
off  the  water ;  and  for  the  want  of  reasonable  and  ordina- 
ry care  and  prudence  in  the  original  construction  oi  said 
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^f^l^"^^^'*  dam,  or  in  the  repairing  or  keeping  in  repair  the  same,  tlie 
2833.  *    said  dam  by  reason  of  the  insufficiency  thereof  (there  be-^ 

JLapham  mt  ai  '**  ^  ^^^  ^™^  "^  extraordinary  flood  of  water)  should 
Curtii       8'^®  ^*y»  ^^  ^^®  injury  of  the  property  of  those  below,  the 
party  so  neglecting  would  be  liable  for  all  the  damages 
thereby  sustained. 

The  defendant  contended  and  requested  the  Court  to 
charge  the  jury  that  unless  the  defendant  was  guilty  of 
gross  negligence  either  in  building  or  neglecting  to  repair 
the  dam  so  as  to  manifest  a  mischievous  intent  on  his  part 
he  would  not  be  liable  in  this  action. 

1st.  The  Court  charged  the  jury  that  a  person  erecting  a 
Mill  Dam,  and  thereby  collecting  a  pond  of  water,  must 
erect  it  in  a  careful  and  prudent  manner,  and  make  it  se- 
cure so  as  not  to  subject  the  owners  of  property  below  to 
any  great  danger  ;  that  the  erection  of  a  dam  and  collect- 
ing a  body  of  water,  would  necessarily  subject  them  to  an 
increased  hazard,  but  this  could  not  be  avoided,  but  was 
incident  to  property  situated  on  a  stream  of  water  on  which 
were  Mill  Sites.  That  whenever  a  person  erected  a  dam, 
regard  must  be  had  to  the  situation  of  the  property  below 
at- the  time  it  was  erected,  that  if  but  little  or  no  property 
below  would  be  exposed  to  damage  at  the  time  such  dam 
was  erected,  less  care  would  be  required  of  the  person  e- 
recting  the  same,  and  that  the  person  building  it  would  be 
justified  in  building  a  dam  of  less  strength  and  at  a  less  ex^* 
pense  than  would  be  required,  if  buildings  and  raachenery 
to  a  great  amount  were  then  standing  on  the  stream  below 
and  would  thereby  be  exposed  to  an  increased  danger  by 
collecting  the  pond,  but  it  must  be  so  constructed  as  not 

to  be  manifestly   insufficient   and   dangerous  to  those  be- 
low. 

2d.  That  the  duties  and  liabilities  of  the  parly  erecting 

such  dam,  would  not  be  increased  or  enlarged  by  any  one 

•erecting  mills  or][machinery  below,after  such  dam  was  built. 

That  if  those  below  considered  the  dam  above  insufficient 

and  dangerous,   and   should  request  permissicm  to  repair 

the  same,  and  the  owners  of  the  dam  should  refuse  such 

permission,  it  might  be  considered  as  a  wanton   reitisal  on 

his  part,  and  subject  him  to   damages   for  any  injury  sua- 

tained  by  such  insufficiency^  that  a  notice  by  the  owners 
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below  to  the  owners  of  the  dam  of  the  insufficiency  thece-  Bmjwotok, 

of  and  a  request  to  repair  the  same  would  not  lay  hmi  on-        ;833. 

der  any  additional  obligation  to  repair  the  same  and  would  ^   j^,^  ,^  ^  J 

have  no  other  effect  except  as  it  might  be  evidence  of  his      ^  »»^  j^ 

knowledge  of  such  insufficiency. 

3d.  The  Court  further  instructed  the  jury,  that  if  the 
dam,  ader  its  erection  should  get  out  of  repair  and  be- 
come manifestly  insufficient  and  imminently  dangerous,  it 
would  be  the  duty  of  the  owners  to  repair  the  same — ^but 
if  it  became  manifestly  insufficient  and  manifestly  danger- 
ous'and  that  was  known  to  the  owner,  and  in  consequence 
of  such  insufficiency  should  break  away  and  injure  those 
below,  the  owner  Would  be  liable  for  the  damages  occar 
sioned  thereby.     That  if  the  jury  believed  that  this  dam 
was  or  had  become  dangerous  and   insufficient  as  above 
stated,  and  that  known  to  the  defendant,  and  he  had  ne- 
glected to  repair  the  same,  and  in  consequence  of  such  in- 
sufficiency the  dam  had  broken  away  and  occasioned  the 
injury  to  the  plaintiffs,  they  wouki  return  a  verdict  for  the 
plaintiffs  for  the  amount  of  the  damages  which  they  had 
proved ;  but  if  they  did  not  believe  that  the  dam  was  man- 
ifestly insufficient  and  dangerous,  or  if  they  believed  that 
it  broke  away  in  a  place  where  it  was  generally  consider^ 
ed  as  safe  and  secure,  and  from  which  no  danger  was  ap- 
prehended, and  where  the  defendant  had  no  knowledge  of 
its  insufficiency,  no  recovery  could  be  had  by  the  plaintiffii» ' 
although  they  should  belieye  it  was  insufficient  in  other 
places.     The  plaintiffs  excepted  to  the  charge   of  th% 
Court  as  well  as  to  the  decision  of  the  Court  admitting  the 
testimony  of  Pratt  Curtis,  and  prays  that  the  exceptions 
may  be  allowed,  and  the  case  pass  to  the  Supreme  Court, 

Bennett  ^  Aiken^  for  plaintiffs. --^la  Pratt  Curtis  a  com- 
peteDt  witness  ?  The  writ  in  the  present  action  shows  the 
whole  real  estate  of  the  defendant,  lying  in  Dorset,  attach- 
ed at  the  suit  of  the  plaintiffs. 

The  deed  from  Joseph  Curtis,  the  defendant,  to  Pratt 
Curtis,  shows  the  mill  site  and  other  real  estate  of  the  de- 
fendant, being  also  part  of  the  property  attached^  to  have 
been  conveyed  after  attachment  by  said  Joseph  to  said 
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^^wStlwt?*'  ^^^^^  ^^'  *  valuable  consideration,  with  covenants  of  war- 
1833.        ranty,  reserving  a  life  estate  to  said  Joseph  and  his  wife  in 

■"  Lapham  ^t  «1   ^^0  USe. 

Cnrtit.  ^y  ^^^  attachment,  a  lien  was  fixed  on  the  land  attach- 

ed, in  favor  of  the  plaintiffs.  The  land  is  thereby  taken 
and  secured  in  pledge  to  satisfy  the  judgement  which  may 
be  recovered  in  this  action ;  though  this  lien  cannot  in 
strict  propriety  be  called  an  estate  in  the  land,  yet  it  is  an 
incumbrance  on  the  land,  and  is  so  regarded  by  the  Stat* 
ute. — Comp.  Laws,  p.  109. 

Pratt  Curtis  then  has  a  direct  interest  to  release  his  land 
frotn  this  incumbrance,  and  that  is  the  object  and  effect  of 
his  testimony.  There,  then,  is  a  direct  interest  which  will 
exclude  him,  be  that  interest  ever  so  small. 

Again,  To  apply  another  test  of  interest,  the  verdict  in 
this  case  may  be  used  in  an  action  of  ejectment  hereafter 
to  be  brought  by  the  plaintiffs  against  Pratt  Curtis  for  the 
same  lands. — 4  Binney,  83. — 2  John  R.  394. — 7  Com.  Dig. 
470.— Phil.  Ev.  44-46.      * 

This  is  not  a  contingent  interest,  but  it  is  a  direct  into- 
rest  already  fixed.  The  lien  is  now  perfect,  and  the  tes- 
timony of  the  witness  goes  to  defeat  it.  Suppose  the  in- 
cumbrance had  been  created  by  mortgage  instead  of  at- 
tachment, could  Pratt  Curtis  be  a  witness  to  prove  the 
mortgage  debt  paid,  in  an  action  on  the  personal  security  ? 
•In  that  case,  as  in  this,  it  might  be  said  to  be  doubtful 
whether  the  plaintiffs  would  resort  to  the  lands  pledged. 
^  The  interest  of  Pratt  Curtis  is  not  balanced  by  his  cov- 
enant of  warranty.  This  puts  him  precisely  on  the  same 
footing  of  bail.  A  contract  of  indemnity  from  the  princi- 
pal or  from  back-bail,  cannot  neutralize  the  interest  of 
bail.  A  present  certainty  is  not  balanced  by  a  future  pos- 
sibility.— 3  East.  7,  Otoen  vs.  Mann, — 2  Day's  Rep.  399. 

The  remaining  questions  arise  on  the  charge  of  tbo 
Court. 

We  object  to  the  charge — 

1st,  Because  it  requires  only  that  a  dam  should  be  so 
built  as  not  to  be  manifestlv  insufficient  and  dangerous  to 
those  below.— 2  Aiken,  184 1  Swift,  111. 

?d.  Because  it  makes  it  the  duty  of  the  owner  to  repair 
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only  when  his  dam  has  become  manifestly  insufficient  and  ^^^°^^' 
inuninently  hazardous.    And,  isss. 

3d,   Because  it  denies  that  any  increased  care  or  vigil-  Laphwn  et  at 
ance,  on  the  part  of  the  owner,  is  required  upon  any  change      cwxIm. 
subsequent  to  the  erection  of  the  dam  in  the  amount  of 
consideration  of  the  property  below. 

The  term  •*  manifest^^^  means  obvious,  view  dearly,  appa^ 
rent,  plain;  and  as  used  by  the  Court,  presupposes  no  ex- 
amination for  the  purpose  of  discovering  defects. 

The  word  "  imminent,''^  from  its  etymology,  as  well  as  its 
approved  use,  means  threatening,  impending,  ready  to  fome, 
near  at  hand,  hanging  over,  approaching. 

We  claim  that  the  standard  of  duty  and  obligatioathus  set 
up  by  the  Court  in  the  charge,  is  too  low, — that  in  the  ori- 
ginal erection  of  a  dam,  as  well  as  in  its  subsequent  repa- 
ration, the  law  will  be  satisfied  with  nothing  short  of  ordi- 
nary care,  vigilance  and  prudence.  The  term  we  here  use,  as 
it  is  used  in  Jones,  in  his  Treatise  on  Bailments,  pages  9 
and  10. 

It  requires  no  argument  to  show  that  reasonable  and  or- 
dinary care  and  prudence  is  of  a  character  decidedly  su- 
perior to  that  required  by  the  charge  of  the  Court ;  for 
this  would  require  a  man  to  erect  a  dam  apparently  suffi- 
cient, and  would  require  him  to  repair  it  before  danger  had 
become  "impending,  near  at  hand,  leadyto  come,  threat- 
ening." None  but  very  careless  and  inattentive  men. 
would  pursue  the  course  sanctioned  and  approved  by  the 
charge  of  the  Court. 

It  is  an  elementary  principle — a  maxim  of  the  law,  that 
every  person  must  so  use  his  own  property  as  not  to  injure  the 
rights  of  others.  The  right  to  use  water,  is  one  of  great 
value  and  importance ;  and  for  ought  that  can  be  discov- 
ered to  the  contrary,  falls  within  the  same  principle.  The 
party  over  whose  land  water  flows,  must  use  it  in  a  reason- 
able manner,  so  as  not  to  destroy,  or  render  useless,  or  ma- 
terially diminish,  or  affect  the  application  of  the  water  by 
the  proprietors  below.  He  must  not  shut  the  gates  of  his 
dam  and  detain  the  water  unreasonably,  or  let  it  off  in  un- 
usual quantities.— 3  Kent.  Com.  354.-2  N.  H.  Rep-  537, 

and  cases  there  cited. 

48 
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^'KJmmT'*      ^^  *^  ^  general  principle  that  negligence  of  one's  own 

1833.  '    property,  or  in  the  exercise  of  one's  rights,  in  consequence 

i^apham  «t  »i  ^^  which  another  suffer)!  damage,  will  subject  the  negligent 

cSJtis.      P^^y  ^o  ^  action 

Thus  animals  of  a  dangerous  nature,  or  accustomed  k> 

i%  mischief,  must  be  restrained  by  their  owner,  or  he  will 

be  liable  for  all  the  damages. — 1  Com.  Dig.  4 LB. 

Fire  must  be  kept  with  care — otherwise  the  negligent 
party  is  liable  for  all  damage  it  occasions.  True,  ia  case 
of  Accidental  fire,  the  action  is  taken  away  by  Stat  of  Ann. 
1  Com.  Dig.  419. 

Yet  when  negligence  is  the  cause  of  the  injury,  action  lies 
as  at  Common  Law. — 8  John.  Rep.  421. 

Tenant  for  life  or  years, negligently  permitting  buildings; 
fences,  ditches  or  embankments  to  become  ruinous,  to  the 
injury  of  him  in  reversion  or  remainder,  are  liable. — Coke 
Litt.  53-^4. 

If  I  neglect  to  repair  my  partition-wall,  whereby  the^ 
filth  of  my  privy  flows  into  my  neighbor's  cellar,  I  am.liar^ 
ble.— 1  Salk.  2 1.— 6  Mod.  311. 

If  I  neglect  to  keep  in  repair  the  grate  or  bars  that  cov- 
er an  opening  into  my  cellar  or  vault,  and  my  neighbor 
falls  through,  action  lies. 

Negligence  in  driving  a  carriage  or  team  upon  the  high- 
way, or  navigating  a  ship  or  other  vessel  upon  the  seas,  to 
the  injury  of  others,  lays  the  foundation  for  an  action  for 
all  damages.— 3  East.  693.— Sel.  N.  P.  466-9.— 1  Camp. 
497.-8  T.  R.  f88.— Sw.  Dig.  551. 

The  general  rule  to  be  extracted  from  all  the  cases,  is, 
that  the  want  of  reasoni^ble  and  ordinary  care  and  prudence 
at  the  least  in  the  management  of  one's  own  business,  in 
consequence  of  which  another  suffers  damage,  subjects 
the  negligent  party  to  an  action. 

The  same  doctrine  must  obtain  in  regard  to  negligence 
in  the  use  of  water. 

Public  policy  and  private  interest  both  require  the  adop- 
tion  of  the  principle  for  whi^h  we  contend. 

The  cases  cited  in  regard  to  the  use  of  this  right,  show 
no  distinction  in  this  respect  between  this  and  other  proD- 
erty.  ^    ^ 
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The  same  doctrine  is  virtuallj  established  by  adjudged  B«iniijfflToir, 
cases.— 2  John.  R.  284.— 17  John.  R.  92.  ^1^' 

If  this  teasoning  be  correct,  it  covers  all  the  points  »o-  T"T *7 

ted  as  erroneous  in  the  charge.  •^  5?  **  *^ 

Cmtm. 

Li.  Sargeant,  contra. 

The  opinion  of  the  Cotirt  \^as  pronounced  by 

BATLtEs,  J.— The  record  shows  what  evidence  the  plain- 
tiffs introduced  to  support  the  issue  on  their  part ;  also  the 
evidence  which  the  defendant  introduced.     If  the  jury 
found  the  facts  which  the  defendant's  evidence  tended  to 
prove,  what  is  the  operation  of  law  upon  these  facts  ?   Be- 
fore I  attempt  to  answer  this  question,  I  will  state  the  law 
as  it  is  geaerally  understood  m  England,  and  in  the  United 
States.     In  the  case  ofBar^r  vs.  Shaw  et  aL  6  East  208,  ^Sc>CLit* 
the  Court  say,  an  adverse  right  may  exist  founded  on  the 
occupation  of  another.    And  though  the  stream  be  either 
^liminisbed  in  quantity,  or  even  corrupted  in  quality,  as  by 
means  of  the  exercise  of  certain  trades,  yet  if  the  occupa- 
tion of  the  parly,  so  taking,  or  using  it,  has  existed  for  so 
long  time  as  nay  faise  the  presumption  of  a  frant,  the 
other  party  whose  land  is  below,  must  take  the  stream  sub- 
ject to  such  adverse  right.    I  take  it,  that  twenty  years  ex- 
clusive enjoyment  of  the  water  in  any  particular  manner, 
affords  a  conclusive  presumption  of  right  in  the  party  so 
enjoying  it,  derived  from  grant,  or  act  of  Parliament. 

Smfif  Ch.  J.,  sayS)  '^  A  special  right,  different  from  the 
general  one,  may  be  acquired  by  an  adjoining  proprietor^ 
by  grant,  or  by  possession  for  such  length  of  time  as  will 
furnish  presumptive  evidence  of  a  grant.  In  England,  it 
has  been  decided,  that  twenty  yeard  exclusive  enjoyment 
of  water  in  a  particular  manner,  affords  a  conclusive  pre- 
sumption of  a  right  in  the  party  enjoying  it,  derived  from 
some  individual  having  the  power  to  make  it,  or  from  the 
Legislature  ;  and  in  this  State,  fifteen  years  exclusive  en^ 
joyment  will  furnfsh  the  same  evidence.  Such  exclusive 
right,  however,  must  be  measured  and  limited  by  the  ex- 
tent of  its  enjoyment,  and  the  occupier  can  no  more  en- 
large it,  than  he  can  assume  a  new  right." — Ingraham  vs. 
Hutchimonj  2  Con*  R.  584. 

Mr.  Angellf  in  his  valuable  Treatise  on  the  Common 


Cartii. 
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B>ifiriir<}Tov,  Law,  111  felatioii  to  Water  Courses,  |)age  44,  sayg,  "  The 
^wS!^'    privilege  of  using  the  water  in  any  particular  manner,  and 

5Laph»m  «t  fti  of  diverting  it  in  any  quantity,  may  also  be  acquired  by 
usage ;  which,  when  continued  without  interruption  for  a 
great  length  of  time,  has  all  the  validity  and  effect  of  an 
express  grant."    He  refers  to  2  Vernon,  390,  and  SuU.  on 
Land  Tit.  273.     In  page  44,  he  says,  "  The  principle  of 
acquiring  a  right  to  incorporial  hereditaments  by  an  cnjoy- 
inent  of  ^twenty  years,  is  derived  from  the  Statute  21  Jac. 
J ,  which  enacts  that  no  person  shall  make  entry  into  lands, 
but  within  twenty  years  next  after  his  right  or  title  shall 
first  descend  or  accrue  to  the  same."    He  also  says,  "  If  a 
water-course  is  in  any  way  diminished  in  quantity,  yet  if 
the  occupation  of  the  party  taking  and  using  it,  has  exist- 
ed for  twenty  years  or  more,jthe  party  whose  land  is  be- 
low, must  take  the  stream  subject  to  the  adverse  righi.^^ 
In  page  48  he  says,  "  The  usage^  which  is  thus  supposed 
to  be  founded  on  a  grant  or  agreement,  will  determine  the 
extent  of  the  supposed  grant.     The  right  granted,  is  con- 
sidered to  be  commensurate  with  the  right  enjoyed.     A 
person,  who  has  enjoyed  a  limited  right,  cannot  lawfully 
enlarge  it  to  the  detriment  of  others ;  and  in  case  of  such 
enlargement,  those  who  are  prejudiced  may  lawfully  ob- 
struct the  use  in  the  newly  acquired   part ;  but  still  he  will 
be  entitled  to  his  former  right,  both  to  the  same  extent, 
and  in  the  same  specific  manner." 

Chancellor  Kent  (3  Com.  356)  says,  "  The  general  and 
established  doctrine  is,  that  an  exclusive  enjoyment  of  wa- 
ter or  of  light,  or  of  any  other  easement  in  any  particular 
way  for  twenty  years,  without  interruption,  becomes  an  ad- 
verse enjoyment  sufficient  to  raise  a  presumption  of  title  as 
against  a  right  in  any  other  person,  which  might  have  been, 
but  was  not  asserted.  The  right  is  confined  to  the  extent, 
and  the  mode  of  enjoyment  during  the  twenty  years.  All 
that  the  law  requires  is,  that  the  mode  or  manner  of  using 
the  water  should  not  be  materially  varied  to  the  prejudice 
of  other  owners ;  and  the  proprietor  is  not  bound  to  use  the 
water  in  the  same  precise  manner,  or  to  apply  it  to  the  same 
mill ;  for  such  a  construction  of  the  rule  would  stop  all 
improvements  in  machinery.  He  is  only  not  to  vary  the 
enjoyment  to  the  prejudice  of  his  neighbor." 
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If  it  be  true  that  the  defendant  "  erected  a  mill-dam  up-  ^JjJJJJJnj!''' 
on  the  same  site  which  he  had  owned  above  forty  years  a-        *S33. 
go,  and  more  than  twenty  years  before  the  erection  of  the  Lopham  at  nT 
plaintiffs'  furnace — that  the  dam  in  question  was  erected      cn?fif. 
about  twelve  or  fourteen  years  previous  to  its  going  off— 
that  it  was  built  substantially,  and  was  safe  and  secure  as 
dams  in  general^^tbat  it  was  kept  in  repair,  &c.,"  as  the 
evidence  tended  to  prove ;   then  the  defendant  acquired 
certain  rights :  that  is,  by  a  usage  of  forty  years  be  acqui- 
red the  right  to  have,  and  support  a  dam  across  said  stream, 
and  to  raise  the  water  to  a  certain  height.     And  also  by 
forty  years  exclusive  enjoyment  of  the  water  in  the  pond, 
raised  by  said  dam,  he  acquired  a  right  to  the  use  of  the 
water  in  future,  as  he  had  used  it  in  time  past.     In  analo- 
gy to  our  Statute  of  Limitations,  these  rights  were  perfect- 
ed ader  the  lapse  of  fifteen  years.     And  notwithstanding  < 
these  r«^A/^,  the  defendant's  duties  and  liabilities  might  be  \ 
greatly  increased  by  other  persons'  erecting  mills  on  the  ^ 
same  stream.     Before  the  plaintitLi  erected  their  furnace, ' 
the  defendant,  if  he  injured  no  person  above  nor  b^low 
him,  might  raise  the  water  in  the  pond  to  any  height  ho 
pleased,  and  might  suffer  his  dam  to  decay,  till  the  water 
crushed  it,  and  went  off  in  a  body.     But  after  the  plaintiffs 
erected  their  furnace  below  on  the  samp  stream,  the  de- 
fendant could  not  lawfully  raise  his  dam  above  its  usual 
height  so  as  to  lessen  the  flow  of  water  to  the  plaintiffs' 
furnace ;  nor  suffer  his  dam  to  decay,  break  down,  and  let 
off  all  the  water  at  once,  to  the  injury  of  the  plaintiffs. 

But  the  defendant  was  subject  to  the  maxim,  Sic  utere  ' 
tuo  ui  alienum  non  Itcdas.  To  comply  with  this  requisition  i 
of  the  common  law,  it  was  the  duty  of  the  defendant  to 
have  used  ordinary  care  and  diligence  in  making  repairs 
to  his  dam  ;  or  in  drawing  off  the  water  from  nis  pond,  to 
prevent  injuries  to  the  plaintiffs'  furnace.  If  the  defend- 
ant did  not  use  this  care  and  diligence,  he  was  guilty  of 
negligence,  and  liable  for  consequential  damages  \  but  he 
was  not -liable  for  inevitable  accidents. 

After  the  defendant's  land  was  attached  in  this  suit,  he 
deeded  a  part  of  the  same  land,  with  the  attachment  there- 
on, to  Pratt  Curtis,  whose  interest  it  was  to  remove  this  in- 
cdmbrance  from  the  land.     With   this  interest  existing. 
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^KlkuTuT'  -P"*'^  Curtis  was  not  a  competent  witness  to  testify  for  the 
1S83.        defendant. 

litpham  6t  •!      Inasmuch  as  the  Coanty  Court  admitted  said  witness  to 
Cwii:      testify  on  the  part  of  the  defendant,  and  instructed  the  ju- 
ry contrary  to  the  aforesaid  principles  of  law,  as  to  the  de- 
fendant's duties  and  liabUittesy  the  judgement  of  the  Coun- 
ty Court  is  set  aside,  and  a  new  trial  granted. 


WlirOBAM, 

183%. 


WicLiAM  Denton  vs.  John  Perry  and  Bela  R.  Perrt. 

That  a  d«ed  maybe  impeached  by  proving  the  sayin^^  of  the  graator,  after 
'  the  date  and  signing,  bat  before  the  acceptance  by  the  grantee. 

That  f  creditort  attaching  land  after  a  deed  from  bii  debtor  is  oa  record, 
caa  hold  the  landapuait  eueh  deed,  oa  proviog  that  each  graatee  had  aat  ae- 
cepted  the  deed. 

This  was  an  action  of  ejectment,  brought  to  this  Court  by 
a  bill  of  exceptions^  allowed  by  the  Judges  of  the  County 
Court,  which  is  as  follows,  to  wit : 

The  plaintiff  in  this  case,  claimed  title  to  the  premises 
in  question,  by  virtue  of  the  levy  of  an  execution  in  his  fa- 
vor against  John  H.  Perry  and  Hiram  R.  Perry ;  and  read  in 
evidence  a  deed  from  Jabcz  Perry  to  John  Perry,  the  de- 
fendaut,  from  John  Perry  to  Abel  Edgell,  and  from  Abel 
Edgell  to  John  H.  Perry,  and  the  record  of  the  judgement 
execution  and  levy  thereon  in  his  favor  against  the  said 
John  H.  Perry  and  Hiram  R.  Perry.  The  writ, on  which  the 
judgement  was  rendered,  was  dated  9th  January,  A.  D*. 
1827,  and  Served  by  attaching  the  land  in  dispute  as  the 
property  of  the  said  John  H.  Perry,  the  10th  January, 
1827.  • 

The  defcn^lant  then  read  in  evidence  a  deed  from  John 
H.  Perry  and  Susan  Perry  to  the  said  J6hn  Pe*ry,  the  de- 
fendant, dated  the  4th  January,  1827,  and  recorded  the  9tit 
of  the  same  January,  together  with  the  deposition  of  Abra- 
ham Dame,  to  which  the  deed  is  annexed  ;  and  also  a  deed 
from  the  defc3ndant,  John  Perry,  to  the  other  defendant, 
Bela  R.  Perry. 

The  plaintiff  then  introduced  evidenole  to  show,  that,  on 
the  day  he  attached  the  land,  viz*  10th  January,  1827,  bi^ 
agent  enquired  of  said  John  Perry,  who  owned  the  land  in 
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question  ?  &  that  he  replied,  «  John  H.  Perry ;"  &  tbat  the  ^^^JJ^' 
land  was  attached  in  the  presence  of  said  John  Perry. —       isss. 
The  plaintiff  further  offered  the  depositions  of  David  Beal,     "o!^^ 
Abner  Millet  and  Silas  Peirce.     These  depositions  were  .  nj^'  ^^ 
objected  to  by  the  defendant  as  being  the  evidence  of  the 
declarations  of  John  H.  Perry  after  the  date  of  his  deed  to 
the  'plaintiff.      The  Court  decided,  that,  inasmuch  as  evi- 
dence had  been  given,  tending  to  prove,  that  the  said  deed 
was  executed  when  the  said  John  Perry  was  not  present, 
and  also,  that,  after  it  was  on  record,  the  said  John  Perry 
had  admitted  the  title  to  the  land  to  be  in  John  H.  Perry, 
evidence  of  the  declarations  of  said  John  H.  Perry  was  ad- 
missible in  evidence  to  put  the  defendant  upon  shewing  a. 
consideration  for  the  deed,  and  admitted  the  depositions. 

The  defendant  then  read  the  depositions  of  Abel  Edg>- 
ell,  Ephraim  Ranney,  Hiram  R.  Perry  and  Xoba  H.  Perry  ; 
and  also  another  deposition  of  Abraham  Daroe,  taken  by 
the  plaintiff. 

No  evidence  was  given  to  shew  by  whom  the  deed  from 
John  H.  to  John  Perry  was  delivered  to  the  County  Clerk 
for  record. 

The  plaintiff  contended,  that  the  deed  from  John  H.  Per- 
jy  to  John  Perry  was  executed  in  the  absence  of  said  John 
Perry,  and  was  not  delivered  to,  or  accepted  by  him,  when 
the  plaintiff  attached  the  land  ;  and  further,  that  the  deed 
was  given  to  defraud  the  creditors  of  the  said  John  H.  Per- 
ry, and  therefore  void. 

The  defendants  contended,  that  the  deed  was  executed 
for  a  legal  consideration,  and  would  take  effect  from  the 
time  of  recording;  and  requested  the  Court  so  to  chargo 
the  jury. 

The  Court  charged  the  jury,  that,  if  the  deed  was  exe- 
cuted by  the  said  John  H.,  in  the  absence  of  said  John  Per- 
ry, and  had  not  been  delivered  to,  or  accepted  by  the  said 
John  Perry,  or  some  one  authorized  by  him,  at  the  time  of 
the  levy  of  the  plaintiff's  attachment,  the  attachment  would 
take  precedence  of  the  deed,  notwithstanding  the  deed 
might  be  executed  upon  a  good  consideration. 

But,  if  the  jury  found,  that  the  deed  had  been  accepted 
by  the  said  John  Perry,  or  by  some  one  authorized  by  him, 
and  placed  upon  record,  the  title  to  the  land  would  be  in 
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^SnS^*   the  defendants,   un^less  they  found  it  was  fraudulent,  (ex- 

^^^'       plaining  what  would  constitute  a  fraud  so  as  to  avoid  the 

D^tZ     deed). 

J.  Peiry'&  ai.       '^^^  defendants  excepted  to  the  decision  of  the  Court  in 

admitting  the  depositions ;   and  also  to  that  part  of  the 

charge  in  relation  to  the  delivery  and  acceptance  of  the 

deed.     A  verdict  was  therefore  given  for  the  plaintiff  and 

judgement  thereon. 

IV.  C.  Bradley^  for  dcjendant, — On  the  trial,  two  excep- 
tions were  taken  on  the  part  of  the  defendant : 

Ist,  To  the  admission  of  the  depositions  of  Beal,  Millet 
and  Peirce. 

2d,  To  the  charge  of  the  Judge  as  to  the  evidence  of 
the  execution  of  the  deed. 

I. — As  to  admitting  the  depositions  which  go  to  prove» 

1st,  That  John  H.  Perry  was  in  failing  circumstances. — 
This  certainly  is  no  ground  for  compelling  the  defendants 
to  give  evidence  of  consideration  beyond  their  deed — such 
being  the  ground  of  admission  by  the  Court. 

2d,  The  declarations  of  John  H.  Perry  as  to  want  of  con- 
sideration. These  declarations,  the  defendants  contend, 
ought  not  to  have  been  admitted,  whether  we  regard  the 
rule  of  Walton  and  Shelly,  1  T.  R.,  that  a  grantor  shall  not 
impeach  his  own  deed,  or  the  doctrine  o(  Jordan  vs.  Lash- 
brooke^  7  T.  R.  GO  I ,  adopted  by  that  of  JVichoIs  vs.  Holgaie, 
2  Aikens  138,  by  which  the  testimony  of  John  H.  Perry 
was  admissible,  and  therefore  his  conversations  not  the  best 
evidence.  And,  on  any  ground,  there  can  be  no  pretence, 
that  his  admissions,  made  subsequent  to  the  time  of  signing 
and  executing  the  instrument,  are  admissible  to  impeach  the 
deed.— 1  Stark.  Ev.  307.— 2  Phil.  Ev.  214.— 1  Esp.  Rep. 
357. — 14  Mass.  Rep.  245,  Bridge  vs.  Eggleston. 

If  not  admissible  to  impeach  the  deed,  defendants  arc 
not  aware  of  any  law  which  makes  them  so,  for  the  purpose 
of  compelling  them  to  prove  consideration. 

Nor  are  they  aware  how  John  Perry's  supposed  admis- 
sion of  John  H.  Perry's  ownership  can  have  that  effect. — 
The  admission  is  sufficient  of  itself,  or  it  is  not  If  suffi- 
cient, other  proof  is  unnecessary  and  improper.  If  not 
sufficient,  it  is  contrary  to  every  rule,  that  the  defendant 
should  be  compelled,  by  other  proof,  to  do  away  its  eflect. 
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IL — Ab  to  the  charge  in  relation  to  the  exeeuiion  and   ^uff?^^' 
delivery  of  the  deed. —  laaa. 

The  charge  evidently  iB^>]ies,  that  the  actual  delivery  to      SdwIoI 
Johp  Perry,  in  person,  or  the  actual  authority,  by  which  j  p^-^^ 
the  agent,  who  accepted  the  deed,  was  constituted,  should 
hav^  been  proved ;  and  must  have  been  so  understood  by 
the  jury. 

The  derendants  eontend,  that  neither  was  necessary ;  for, 
1st,  The  delivery  is  sufficiently  praved  to  have  been  for 
the  use  of  John  Perry ;  and  such  deHv^ry  to  a  str^mg^r  e- 
Y^n  is  good. — Match  vs.  BatcA^  9  Mass.  31Q, — Buggies  vs. 
LawsoHy   13  John.  R.  385» — Verflanck  vs.  Si^ry^  13  ffohn* 
R.  bM,—Wat  vs.  Fran*tti,  I  Binney,  602—3  Stark.  5v. 
477. — I  Wood's  Conveyancing,  311.  And  the  acceptance- 
in  the  case  of  a  deed  poll,  where  nothing  is  to  be  done  by 
,tbe  other  party,  \n  pre«iraed  in  law — it  being  on  the  face^ 
of  it  for  his  benefit— 1  Show.  303.-1  Wood.  Con  v.  312 
(note  a.)    And  the  authorities  do  not  countenance  the  a- 
voiding  this  implied  acceptance  by  parol  in  pais,  without 
either  ac^  «n  i^ae^,  or  deed. — 1  Wood- Conv.  312,  313. — 3 
Con.  Rep.  26.     Suppose  it  pould  be  by  parol,  every  consid* 
eration  requires,  that  the  disagreement  should  be  direct  and 
in  reference  to  tlie  deed,  in  such  manner  as  to  shew  the 
party  conusant  thereof,  not  by  inference  from  general  ex- 
pressions as  to  title, — otherwise  the  party  must  be  suppo- 
sed to  disagree  to  a  matter,  of  the  existence  of  which  he 
may  be  ignorant.      Besides,  it  is  only  in  cases  where  no 
one  appeared  on  the  part  of  the  grantee,  that  questions  of 
disagreement  have  arisen. — Here  an  agent  appeared,  and 
accepted  the  deed,  and  of  course,  the  title  vested  absolute- 
ly from  the  moment  of  record. 

2d,  There  was  no  necessity  of  proving  the  manner  of 
H.  R>  Perry's  authority.  It  was  sufficient  that  he  appear- 
ed and  acted  as  agent— especially  until  his  authority  was 
disproved,  or  direc  tly  disavowed  by  John  Perry-  And  there 
was  sufficient  reason  to  presume  it,  from  his  situation  in  the 
femily,  and  his  having  himself  paid  part  of  the  mortgage 
deU.  For  it  is  to  be  observed,  that  the  same  pcesumptipo, 
arising  from  relationship,  which  might  aid  a  suggestion  of 
ftaud  in  the  consideration,  agamst  a  deed  otherwise  regu- 
lar, is  in  favor  of  his  mere  authority  in  taking  the  deed,  as 
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Tifrnmro!'   being  the  person  most  likely  to  be  so  requested  by  the  fa- 

1S33.   *     ther.     In  addition  to  all  this,  the  plaintiff  having,  withottt 

Denton      objection,  admitted  the  depositions  on  the  part  of  the  de- 

J« Peristal.  **enclants,  and  particularly  the  second  one,  of  Dame,  which 

was  filed  by  himself,  he  was  not  at  liberty  to  dispute  the. 

power  afterwards  in  argument.     If  he  meant  to  reqihre: 

farther  proof  of  authority,  he  should  have  objected. 

Lastly,  It  is  not  the  case  of  a  creditor  merely,  bat  of  a 
mortgagor,  who  had  paid  his  debt,  and  needed  nothing  bat 
a  discharge  of  record,  which  the  deed  in  <|iiestion  was  iit 
effect.— This  having  been  put  on  record  before  the  plain- 
tiff's  attachment,  he  cannot  complain  of  want  of  notice  ; 
and  the  record,  even  without  acceptance,  restored  the  ori- 
ginal and  complete  title  of  John  Perry,  both  in  law  andeqvi- 
ty.  If  the  plaintiff  meant  to  contend^  that  the  mortgage 
had  not  been  paid,  and  that  the  discharge  was,  for  that 
reason,  fraudulent,  the  trial  ought  to  have  been  pat  on  that 
ground,  unmixed  with  the  decisions,  against  which  the  de- 
fendants contend  ;  and,  supposing  Denton^s  title  good  a* 
gainst  John  Perry,  how  does  it  affect  Bela  R.  Perry,  wha 
docs  not  appear,  from  the  case,  to  have  been  other  than  a 
bona  fide  purchaser  without  notice  of  John  Perry's  conver- 
sations I 

Mr,  Kellogg^  contra. — The  first  question  arising  in  this 
case,  is,  as  to  the  propriety  of  admitting  the  depositions  oC 
David  Beal,  Abraham  Millet,  and  Silas  PeUce. 

1.  The  admission  of  this  testimony  does  not  conflict 
with  any  established  principle  of  law. 

At  the  time  of  the  declarations  of  John  H.  Perry,  set 
forth  in  ihe  depositions,  John  Perry  made  no  claim  to  the 
land,  nor  had  the  deed  been  delivered  to,  and  accepted  by 
John  Perry ;  nor  did  any  consideration  pass  at  the  execu- 
tion of  the  deed. 

John  Perry  subsequently  declared  to  the  agent  of  the 
plaintiff,  that  the  land  belonged  to  John  H.  Perry. 

The  declarations  of  John  H.  and  John  Perry  were  thea 
perfectly  consistent  with  each  otlter ;  both  declaring  that 
•    John  H.  owned  the  land. 

2.  The  case  finds,  that  the  defendants  introduced  the 
depogition  of  John  H.  Perry. 
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Soreljr,  then,  the  declarations  of  John  H.  Perry,  contra*    ^«ZS^"**' 
4lictiDg  or  varying  the  testimony  contained  in  his  deposi*        1833. 
4ion,  were  proper  to  be  received  and  weighed  by  the  jury.     jy^nu>n 

The  ^cond  question  presented  in  the  case,  arises  upon  .  p^^-  ^  . 
the  charge  to  the  jury,  which  the  plaintiff  insists  lyas  cor- 
rect.— 

1 .  The  conveyance  from  John  H.  to  John  Perry,  was  not 
consummated  until  the  deed  was  delivered  to,  and  accept- 
ed by,  John  Perry. 

2.  Until  the  delivery  of  the  deed  to,  and  acceptance  by 
the  grantee,  no  title  passed  |  but  it  remained  in  the  grant- 
or.— Delivery  is  essential. — l^trMass.  Rep.  Harrison  vs. 
JPbillips^  Academy^  456,  461  • 

3.  The  recording  of  a  deed  ^oes  not  amount  to  a  deliv- 
tery .^-10  Mass.  Maynard  vs.  Maynard,  456,  453. 

4.  The  grantor,  John  ii.  Perry,  had  a  right  to  retain 
and  caneel  the  deed,  at  any  time  before  delivery  to,  and 
acceptance  by,  the  grantee,  even  after  the  same  is  record- 
ed ^ — 10  Mass.  Maynard  vs.  Maynard  ut  supra. 

The  Court  left  it  to  the  jury  to  find,  whether  the  deed 
hod  been  delivered. 

The  opinion  of  the  Conrt  was  pronounced  by 
Hutchinson,  C.  J. — It  appears,  by  the  bill  of  exceptions, 
that  both  parties  claim  the  land,  now  in  dispute,  under 
John  H.  Perry.  The  plaintiff  claims  by  virtue  of  an  at- 
tachment and  levy ;  and  the  defendants  claim  by  virtue  of 
a  deed  from  said  John  H.  Said  deed  was  executed  Janu- 
ary 7tb,  1827,  and  recorded  on  the  9th  of  the  same  Janu- 
ary. The  plaintiff  attached  the  land  by  his  writ  on  the 
10th  of  said  January.  The  regularity  of  the  plaintiff's 
judgement  and  execution  and  levy  are  not  disputed.  But 
the  defendants'  deed  was  upon  record  before  the  plaintiff's 
attachment  was  put  upon  the  land.  The  defendants  thus 
appearing  upon  the  record  to  have  the  prior  title,  the  plains 
liff  has  resorted  to  other  sources  of  testimony,  to  show 
himself  entitled  to  recover,  notwithstanding  the  defend- 
ants* apparent  prior  title. 

He  first  introduced  a  Mr.  Baxter,  whose  testimony  tend- 
ed to  show,  that,  after  the  defendwts'  deed  was  thus  upon 
record,  and  on  the  day  the  plaintiff's  attachment  was  ser- 
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^5S^'   ved,  the  defendant  was  asked  who  owned  said  kdkd  ?  and 

^^-       his  reply  was,  that  it  was  owned  by  said  John  H.  Perry. — 

Dt^on     Upon  this  testimony,  4he  plaintiff 's  counsel  contended,  that 

Ji  PeS^  &  ai.  ^^®  dc^d  ^^  ^^^  ^^  accepted  by  the  defendant  as  to  vest 

the  title  in  him,  when  the  plaintiff's  writ  was  served,  which 

created  his  lien  upon  the  land. 

The  plaintiff  also  contended,  that  the  deed  firom  ^aid 
John  H.  Perry  to  the  defendant  was  fraudulent  and  void, 
and  given  on  the  eve  of  the  failure  of  the  said  John  H., 
;and  given  with  intent  to  defraud  his  creditors.  Per  this 
purpose  he  introduced  three  depositions,  which  were  ob- 
jected to  by  the  defendants,  but  were  admitted  by  the 
Court.  These  depositions  tend  to  prove,  that  the  said 
John  H.  Perry  fiiiled  in  business  on  the  5th  day  of  said 
January,  the  next  day  after  his  deed  to  the  defendants  $  and 
also  tend  to  prove  the  declarations  of  s^id  John  H.  Perry, 
made  after  the  date  of  his  deed  to  the  defendants,  which, 
if  proper  in  evidence  at  all,  do  tend  to  show  said  deed  frau- 
dulent and  void  as  against  the  creditors  of  said  John  H, 

Whether  these  ^lepositions  were  cc^rectly  admitted  or 
not,  depends  upon  the  decision  of  another  question,  wheth- 
er the  deed  of  John  H.  Perry  to  John  Perry  had  become 
complete,  by  delivery  and  acceptance,  when  the  sayings  of 
John  H.  were  uttered.     For,  surely,  a  man,  who  has  con- 
veyed land  by  a  deed  of  conveyance,  which  has  become 
complete,  cannot  defeat  that  conveyance  by  his  after  con- 
cessions merely.    When  the  granior  ceases  to  have  any 
interest,  against  which  his  concessions  can  operate,  those 
concessions  are  not  admissible  against  third  persons,  claim- 
ing under  that  title.    Whether  he  could  be  called  as  a 
witness  to  impeach  such  conveyance,  depends  upon  other 
circumstances.     It  seems  by  the  testimony  of  Mr.  Baxter, 
that  the  plaintiff  caused  a  prudent  enquiry  about  the  title 
before  he  attached  the  land.     The  enquiry  was  made  of 
John  Perry  himself.     He,  instead  of  setting  up  any  title  in 
himself,  said  the  title  was  in  John  H.  Perry.     The  fair  in- 
ference from  this  was,  that  he  knew  nothing  about  the 
deed  from  John  H.  to  him,  or  thought  it  prudent  nbt  to  set 
up  any  claim  of  title  under  it,   until  he  had  accepted  the 
deed.     The  title  remained  in  John  H;  and  his  sayings,  so 
far  as  they  tended  to  show  the  deed  destitute  of  considera- 
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.tion»  or  otherwise  Toid^  were  correctly  ^douited  in  evidence,    ^xmaam, 
to  show  the  deed  void  as  against  creditors.    This  testimo^       X8». 
nj  of  Mr.  Baxter,  if  believed,  excludes  all  that  presump-     p^ntoo, 
tion  of  acceptance,  spoken  of  in  argument.     But  it  is  ur-  ,  .,  «*  .   , 
ged,  m  argument,  that  Hiram  R.  Perry  acted  as  agent  for 
his  father  in  accepting  this  deed.     It  seems  he  carried  the 
deed  from  the  grantor  to  the  Town  Clerk's  office.     But 
whose  agent  does  this  prove  him  to  be  ?  Not  that  of  John, 
without  additional  proof  of  an  appointment  for  that  pur- 
pose ;  or  an  acceptance  by  John,  which  acceptance,  to  a- 
vail  in  this  case,  must  have  been  prior  to  the  plaintiff's  at- 
taching the  land.     If  the  deed  was  under  the  control  of 
John  H.,  Hiram  must  be  presumed  to  carry  it  as  his  agent. 
Besides,   Hiram's  testimony  was  put  into  the  case  by  the 
defendants ;  and  he  says  nothing  about  his  being,  or  act- 
ing as  agent  for  the  defendant,  John  Perry.     His  silence, 
when  it  was  the  interest  of  the  defendants  to  prove  such 
agency,  affords  a  strong  presumption^  that  none  such  exist- 
ed.   These  depositions  were  correctly  admitted,  at  the  time 
when  they  were  admitted,  without  waiting  till  the  defend- 
ants had  introduced  the  deposition  of  John  H.  Perry.- — 
Other  convincing  testimony  of  a  prior  acceptance  by  an'a- 
gcnt  with  full  authority  to  contract  and  receive  the  deed 
for  the  defendant,  John  Perry,  might  do  away  the  effect  of 
these  depositions.     But  there  is  no  such  proof  in  the  case. 
If  our  reasons  for  admitting  these  depositions  be  cor- 
rect, it  follows,  of  course,  that  the  instructions  of  the  Court 
opon-this  testimony,  were  also  correct. — ^For  the  instruc- 
tions were,  that  this  deed,  if  executed  in  the  absence  of 
said  John,  the  grantee,  and  not  accepted  by  him,   or  any 
one  authorized  by  him,  when  the  attachment  was  made, 
would  not  vest  the  estate  in  the  defendant  against  the 
plaintiff's  attachment,  even  if  the  deed  were  upon  good 
Consideration.      The   instructions,  in   case  the  delivery 
was  complete  and  the  acceptance  proved,  appear  not  un- 
satisfactory to  the  parties.    They  surely  are  not  liable  to 
objection ;  for  if  the  deed  was  found  by  the  jury  to  be 
fraudulent,  it  must  be  void  as  against  the  plaintiff,  who  was 
a  creditor  of  the  grantor. 
Our  decision,  however,  is  urged  in  favor  of  Bela  R.  Per- 
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^bnurv'    '^'  ^"^  of  the  defendants,  on  the  ground  of  his  being  a  bo^ 
1833.  *    najide  purchaser,  wuhout  knowledge  of  the  sayings  of  said 

^^J^      J^l*^  H.  Perry;  and  we  are  called  upon  to  presume  all 
,  _  o«.         this  from  the  existence  of  the  deed  merely.    There  are  two 

J.  Perry  &  111.  i     •     .  ..  .  -         r«. 

reasons  against  admitting  this  presumption. — 1st,  The  ser- 
vice of  the  plaintiff's  writ  of  attachment,  and  leaving  a 
copy  with  the  Town  Clerk,  were  sufficient  notice,  that  the 
plaintiff  intended  to  hold  this  land  against  the  deed  to 
John  :  Hence  Bela  must  expect,  when  he  receives  a  deed 
from  John,  to  meet  whatever  testimony  the  plaintiff  might 
produce  to  support  his  lien  against  that  deed. — ^2d,  Tho* 
Bcla's  deed  would,  of  itself,  be  sufficient  as  against  his 
grantor,  when  he  would  hold  against  an  attaching  creditor, 
whose  attachment  was  upon  record,  he  ought  at  least  to 
show  a  good  and  bona  fide  consideration  for  his  deed. 

The  judgement  of  the  County  Court  is  affirmed. 


59B 
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Amasa  Z.  T.  Wright,  Complainant,  vs,  Oliver  Doolit- 
WtuDRAM,  TLE  2d,  Complainee. 

February, 

_  That,  if  a  plaintiff  wouIJ  stop  a«uit  by  notic«  that  he  thoald  not  prot«eqt« 
th«  tame,  given  after  terrice  of  fai«  writ,  and  hefore  Coart,  he  moat  gire  that 
DOtico  by  a  writing,  that  will  render  the  dcfoodant  safe  without  attending 
Coart. 

The  complainant,  in  this  case,  came  I>efore  the  County 
Court,  in  Windham  County,  at  the  September  Term  of 
1832,  with  a  complaint,  setting  forth,  that  the  said  Oliver 
Doolittle  2d  did,  on  the  30th  day  of  August,  A.  D.  1832» 
pray  out  a  writ  of  ejectment  against  the  said  Wright,  and 
cause  the  same  to  be  served  upon  the  said  Wright  on  the 
day  and  year  aforesaid,  by  one  Elijah  Stebbins,  Constable 
of  the  town  of  Vernon,  in  said  County,-— -wherein  the  said 
Wright  was  directed  to  be  had  before  the  said  County 
Court,  at  their  said  September  Term,  to  answer  to  the  said 
suit;  and,  upon  the  failure  of  the  said  Doolittle  to  enter 
his  said  suit,  the  said  Wright,  at  the  said  Term  of  the  Coun* 
ty  Court,  entered  a  complaint  for  his  costs  in  attending 
said  Court  upon  said  suit.  To  this  complaint  it  was  repli- 
ed by  the  said  Doolittle  in  objection,  that  the  said  Doolit<- 
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tie,  by  a  verbal  roefisagey  delivered  to  the  said  Wright  a    ^^^^^^'''^ 
few  dsyg  before  the  Court,  by  the  same  officer  who  served       issa. 
the  writ,  infonniog  the  said  Wright,  that  he  should  not      y^nght 
pfosecute  his  said  suit,  comoienced  by  his  said  writ.     The     Doomua. 
Court  considered  this  fact  as  proved ;  but  considered  it  no 
sufficient  objection  against  allowance  of  costs  to  the  com- 
plainant ;  which  were  allowed  accordingly.    To  which  de- 
cision, the  said  Doolittle  excepted ;  and  moved,  that  the 
same  be  passed  to  the  Supreme  Court.     It  accordingly 
comes  here  for  consideration. 

Argument  for  the  oomplainant. — Tho  objection  to  the  al- 
lowance of  costs  in  this  case,  is  not  sufficient. 

Because  the  notice  shown  to  have  been  given  by  the  said 
Doolittle  to  the  said  Wright,  that  the  suit  abovementioned 
would  not  be  prosecuted,  being  verbal  merely,  was  no  se- 
curity to  the  complainant.  In  case  of  the  death  of  the  per- 
son, by  whom  the  message  was  sent,  there  would  have  been 
no  proof  of  such  notice  existing. 

In  case,  too,  of  the  death  of  the  complainant,  nothing, 
would  have  been  left. by  him  to  secure  his  estate  against 
the  consequences  of  the  suit  being  prosecuted.  The  com- 
plainant ought,  in  justice,  to  hare  been  furnished  in  uniting 
with  a  proof  of  the  notice,  in  order  that  he  might  keep  by 
him  tl^at  which  would  secure  him  against  any  want  of  good 
faith  in  the  prosecution  of  the  suit,  which  had  been  com- 
menced  against  him. 

The  counsel  for  Doolittle  concisely  argued,  that  this  no- 
tice,sent  by  the  officer  who  served  the  writ,  and  sent  with- 
in a  day  or  two  after  service,  comes  within  the  same  prin- 
ciple established  in  the  case  of  Mead  and  Artfis^ 

The  opinion  of  the  Court  was  pronounced  by 
Hutchinson,  C.  J. — It  would  be  unreasonable,  that  a 
plaintiff  in  any  suit  newly  commenced,  should  have  no  way 
in  his  power  to  stop  such  suit,  without  paying  the  cost  of 
Court.  He  may  commence  the  suit  in  good  faith,  yet  af- 
terwards discover  some  mistake,  which  must  render  th§ 
suit  abortive.  Hence  this  Court  decided  in  the  case,  re- 
ported from  Washington  County,  Mead,  complainant,  vs. 
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^jl^^^J^'  Armsy  that  a  notice  in  writing  from  Arms  to  Mead,  that  h9 
183a.        should  not  enter  nor  prosecute  such  suit,  and  this  notice 


wrigiit,      given  when  no  taxable  cost  had  accrued  in  favor  of  Mead, 
Dooiittie.     furnished  a  sufficient  reason  for  refusing  Mead  tho  tazabte 
cost  of  his  coming  to  Court  with  his  complaint  to  obtaia 
such  cost.     The  Court  considered  that  written  notice  was 
ample  security  against  any  prosecution  of  the  suit  by  Arms. 
We  aro  now  called  upon  to  attach  the  same  effect  to  a 
verbal  notice.     We  think  this  would  be  unreasonable. — 
It  would  subject  the  defendant  to  the  risk  of  the  life  of  the 
person  who  receives  and  delivers  the  message  :  also  to  the 
rjsk  of  the  recollection  and  veracity  of  such  person.    And, 
even  if  these  objections  were  obviated,  there  is  one  more 
risk,  that  of  this  person's  continuing  to  reside  where  his 
testimony  could  be  obtained.     If  he  trusted  to  such  verbal 
notice,  and  remained  contented  without  attending  Court, 
and  the  action  should  still  be  entered  and  defaulted,  alt 
possible  relief  would  rest  on  so  many  and  so  uncertain 
contingencies,  no  roan  should  be  subjected  to  them  against 
bis   consent.     The   reasons,  given  by  this  Court  in  the 
case  of  Mead  and  Arms,  apply  to  no  case,  except  where 
the^notic^  is^n.  Writing,  and  is  of  itself  sufficient  evidence 
of^hfs  authorrtytg  remain  quietly^at  home,  as  he  might  if 
nowrit  had  been  served  upon  him. 

We  c(/nsidef  ^ihis  to  be  the  only  rule  that  w6uld  be  just 
and  practicable. 

The  judgement  of  the  County  Court  is  affirmed. 

IlayeSf  for  the  complainant. 
Fhelps,  for  the  complajnee. 
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Nathan  F.  Henbt  »g.  John  Beu.  2d.    (In  Chancery.)     wn«.«Ajf, 


That  «  common  qai(.claim  d«e<l>  with  a  eoo.ideratioii  u  money  namod.  and    - 
a  eonditMo  to  redeem,  ^paying  back  inch  conndcraUon  with  interest,  if  not 
•vidende  of  a  debt,  like  the  common  caie  of  n  not*  and  mortgage,  but  if  moitt 
in  tlM  nature  of  a  right  to  repnrchafo. 

That  a  man,  who  giiref  fneh  a  qnit-elaim  deed  of  land,  to  whioh  he  profeai*. 
es  to  hare  DO  title  except  a  mere  parol  right  to  redeem,  may  acqaire  right  by 
defcent,  and  hold  possefvion  advene  to  hif  grantee. 

It  appears  by  the  orator^s  bill  of  complaint,  that,  in  Au- 
gust, 1820,  the  defendant  gave  ta  one  Benjamin  Henry  a 
quit-chum  deed  of  a  piece  of  land,  acknowledging  therein, 
that  be  had  received^  as  a  consideration  therefor,  the  suo» 
of  eighty-twa  dollars  and  forty-seven  cents.  To  which 
deed  was  added  a  condition,  that  the  defendant  might  re* 
deem  said  premises,  by  giving  good  security  in  ninety 
days,  that  the  same  sum  and  interest  should  be  paid  in  two 
years ;  and  the  complaint  alleges,  that  the  same  had  never 
been  paid.  It  also  appears,  that,  on  the  27th  day  of  May, 
A.  D.  1827,  said  Benjamin,  by  his  deed  duly  executed,  as- 
signed said  premises  to  the  said  Nathan  F.  Henry. 

The  orator,  in  his  bill  of  complaint,  treats  this  quit- 
claim deed  as  a  mortgage,  given  to  secure  to  the  said  Ben-* 
jamin  Henry  the  sum  of  $82,47,  monevjyy||^GRl!^^Kl||Lthe 
consideration  of  said  quit-claim  deed^^UPftrn^m^MbB> 
by  praying  for  a  decree  of  foreciosi^^i  said  i^oi^flp^ 
preoMses.  |l  ^eSt  ^CBvW»^ 

The  substance  of  the  answer  of  ftMroefendant.  JToA? 
Bell  2d,  was,  that,  at  the  date  of  sail  qt»lt<|||tiAjP  my  * 
gage  deed^  he  was  imprisoned  in  the  otunmod  jai^inaid 
County,  on  an  execution  in  favor  of  said^HlJtllln  Henry ;. 
and  had  cited  him  to  show  cause  why  he,  the  said  Bell, 
should  not  be  liberated  from  his  said  imprisonment,  on  ta- 
king the  poor  debtors'  oath«  And  the  said  Benjamin  ap- 
peared to  show  cause  as  aforesaid,  by  showing,  that  the 
defendant  had  a  verbal  equity  of  redemption  in  the  lands, 
described  in  the  orator's  bill  of  complsunt ; — be,  the  de- 
fendant, having,  before  that  time,  conveyed  said  land  to 
one  Samuel  Fish,  Jr.,  to  wit,  in  May,  1817,  for  a  debt  of 
fSOO,  wiiich  he  then  owed  said  Fisb,  who  at  the  same  time 
verbally  promised  said  Bell,  that  he  might  redeem  said 
premises  by  paying  said  sum  of  $300  and  interest.     He 

50 
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■mKouMt,   aiao  aaswers,  that  said  $200  was  then  about  the  true  vid- 
1833.       ue  of  said  premises.     He  further  answers^  that  said  Benja- 
H«wftt    '^'^  Henry,  on  receiving  said  quit-clairodeed,  discharged 
3^^!^       said  Bell  from  his  said  imprisonment. — That  be^  the  said 
Bell,  considering  his  interest  in  said  premises  of  noralue^ 
did  not  wish  for  the  said  condition  in  said  deed ;  but  the 
same  was  inserted  at  the  request  of  said  B.  Henry. — ^That 
said  Fish  was  present,  and  expressed  a  willingness  still  to 
convey  said  premises,  on  receiving  said  $300  and  iaterest  ^ 
and  then  promised  said  B.  Henry,  that  he  would  so  eonvejt 
to  him  on  receiving  such  payment.     Said  Bell  further  an- 
swers, that,  on  the  1st  day  of  May,   A.  D.  1821,  the  said 
Fish,  for  the  consideration  of  $80*75,  conveyed  by  deed 
to  Jennet  Bell,   the  mother  of  said  defendant,  the  eleven 
acres  of  said  land,  which  lies  north  of  the  road,  as  appears 
lyr  deed,  &c. ;  and,  from  said  last  date,  said  Jennet  occu- 
pied the  said  eleven  acres  till  her  decease,  which  was  ort 
the  5th  day  of  August,  A.  D.  1825;  since  which  time  the 
said  defendant,  for  himself  as  heir  to  his  sa^d  mother,  and 
for  the  other  heirs,  has  occupied  the  said  eleven  acres,  and 
still  occupies  the  same.     All  which  premises  were  well 
known  to  the  said  Benjamin  Henry  when  he  took  said 
quit-claim  deed,  and  from  time  to  time  since,  as  they  oc» 
curred,  as  said  defendant  fully  believes. 

The  defendant  ftirther  answers,  that  he  was  in  posses^ 
sion  of  said  eleven  acres  adversely  to  the  said  Benjamin 
Henry  at  the  said  time,  when  he  conveyed  snid  premises 
to  the  orator ;  and,  therefore,  he  insists,  that  the  said  last 
mentioned  deed  is  void.  He  further  answers,  that  he  had 
no  title  whatever  to  any  of  said  premises,  when  he  gave 
said  deed  to  said  Benjnmin  Henry,  except  said  verbal  prom* 
ise  from  said  Fish,  which  promise  the  said  defendant  then 
relinquished  to  said  Benjamin  Henry  ;  and  said  Fish  then 
made  a  new  promise  to  said  Benjamin  Heaiy  a3  before 
mentioned. 

This  answer  was  traversed,  and  testimony  taken  by  each 
party. 

It  appears  by  the  testimony,  that  there  was  a  prior  mort* 
gage  deed  from  said  John  Bell,  of  this  whole  tract,  which 
is  called  seventy  acres  in  the  deed  to  Benjamin  Henry-* 
securing  to  said  Jennet  Bell  her  maintanaRc4* — An^  that 
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ttid  Fish  conveyed  to  her  said  eleven  acres  north  of  the  "^  ^»S^"'^''' 
road,  upon  her  quitting  to  him  the  remainder  of  the  trfct,       1838. 
which,  it  seems,  was  upon  the  south  side  of  the  road ;  Fish      ^^         ' 
receiving  about  eighty  dollars  besides.  ^ 

The  counsel  for  the  orator  contended,  that  the  defendant's 
deed  to  Benjamin  Henry  conveyed  all  his  right  in  this  land. 

2d9  That  his  right  was  the  whole  land,  excepting  the 
two  incumbrances— one  to  bis  mother,  and  the  $300  due 
to  Fish — ^That  the  defendant's  right  to  redeem  by  paying 
the  debt  due  to  Fish,  may  be  established  by  parol,  notwith* 
standing  the  deed  to  Fish  was  absolute  ;  and  cited  2  Fon< 
blanque,  263,  fValker  vs.  fVaUcer.^2  Alk.  388.-6  Bin. 
499—1  J.Ch.  Rep.  594. 

3d,  That  these  ipcumbrances  were  off,  by  the  convey- 
ances above  mentioned,  between  Fish  and  Jennet  Beji, 
and  by  Fish's  conveying  a  part  to  the  Wheelers,  as  men* 
tioned  in  his  (Fish's)  deposition — ^and  that  the  defendant, 
in  becoming  owner  or  proprietor  of  any  part  of  this  land, 
must  be  considered  as  agent  for  Benjamin  Henry ;  at  least 
said  Henry  had  a  right  to  claim  that  headed  as  his  agent; 
and  all  would  inure  to  the  benefit  of  said  Benjamin  Hen- 
ry. And  the  assignment  of  said  Benjamin  Henry  to  the  ora- 
tor, vests  in  him  all  the  title,  except  the  defendant's  right 
to  redeem,  the  foreclosure  of  which  is  now  sought. 

To  say,  that  John  Bell  had  the  estate,  at  the  time  of  the 
execution  of  the  assignment  from  Benjamin  Henry  to  ora- 
tor, by  an  adverse  title,  is  begging  the  whole  question.— 
All  the  title  that  Jennet  Bell  shows,  she  derived  through 
John  Bell  and  his  mortgage.  And  we  have  shown,  that 
Jennet  Bell's  title  was  in  effect  John  Bell's  title,  tt  is  no* 
thing  more  than  the  mortgagor  holding  over  against  the 
mortgagee  after  condition  broken ;  and  has  nothing  to  do 
with  the  statute  to  prevent  fraudulent  speculations  and 
sales  of  choses  in  action. 

The  counsel  for  (he  defendant  alluded  to  the  charges  in 
the  bill,  the  substance  of  the  answer,  and  then  concisely 
argued  the  points  in  issue,  in  reference  to  the  testimony 
in  the  case,  as  follows : 

The  testimony  of  S.  Fish  shows  the  deeds  to  have  been 
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WiBoaAM.  executed,  as  set  forth  in  the  answer ;  and  that  be  under- 
1839.  stifKl  the  deed  to  Henry  to  be  of  the  equity  of  redemption ; 
^  and  confirms  the  answer  as  to  the  possession  of  Jennet  ond 

^^  John  Bell ;  and  as  to  the  claim  of  John  Bell  as  heir  of  Jen- 
net [Bell,  which  is  also  confirmed  by  Solyman  Bell,  the 
other  witness.  Samuel  Fish  also  states  his  own  views  of 
the  title  he  (Fish)  held,  and  of  the  title  of  Jennet  Bell ;  but 
this,  it  is  presumed,  cannot  be  considered  as  testimony. 

If  the  Court  shall  be  of  opinion,  that,  after  the  discharge 
of  Benjamin  Henry's  debt,  there  was  any  interest  to  which 
a  release  could  attach,  and  that  it  was,  as  stated,  a  loan 
and  valid  mortgage,  and  that  a  decree  can  be  made  with- 
out bringing  forward  Samuel  Fish  as  a  party, — to  all  which 
questions  the  attention  of  the  Court  is  called, — the  defen- 
dant then  contends,  that  the  operation  of  the  release  can- 
not be  carried  beyond  the UimV  when  it  was  given;  and 
that  no  decree  ought  to  be  made  affecting  the  title  to  the 
fJeven  acreSf  which  has  been  cast  on  John  Bell  since  the 
execution  of  the  release;  for, 

1st,  No  right  passes  by  a  release,  but  the  right  which 
the  releasor  hath  at  the  time  of  the  release  made — as  in 
case  of  the  release  of  the  son  of  a  disseizee  in  the  life 
time  of  his  father.— Co.  Lit.  265  (Day's  Ed.) 

2d,  An  expectancy  as  heir  is  a  naked  possibility,  and 
not  an  interest  capable  of  being  made  the  subject  of  a 
mortgage  or  contract. —  Carleion  vsl  Leighton^  3  Merivale 
667.— Cited  4  Kent's  Com.  138. 

We  also  insist,  that  defendant's  possession  of  the  eleven 
acres  was  adverse  to  Benjamin  Henry,  and  his  assignment 
to  the  orator  void. — Comp.  Laws,  p.  171. 

The  opinion  of  the  Court  was  pronounced  by 
Hutchinson,  Chancellor.-— The  defendant  has  endeav- 
ored to  place  the  eleven  acres  north  of  the  road  on  a  diffe- 
rent footing  from  the  rest  of  the  land ;  and  to  thirhe  sets 
up  a  title,  acquired  after  his  deed  to  Henry.  The  orator 
urges,  that  the  defendant's  deed  to  Henry  estops  him  from 
treating  this  as  adverse  to  Henry :  That,  in  fact,  it  inures 
to  the  benefit  of  Henry.  This  depends  upon  the  character 
of  the  deed  itself.  If  this  deed  to  Henry  contained  the  usu- 
al covenants  of  warranty,  it  would  c^early  operate  as  con- 
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tended  by  the  oratCM*.    It  would  be  worse  than  useless  to    j^Snim ' 
pennit  the  defendant  to  take  this  land  by  purchase  or  de»       ^^83. 
soent,  after  his  deed  to  Henry,  and  hold  it  against  that      bwtj 
deed,  and  still  let  Henry  recover  its  value,  and  perhaps       ^\^ 
other  damages,  on  the  covenant  in  his  deed  from  the  de- 
fendant.    This  circuity  of  action,  and  the  costs  attending 
such  unnecessary  suits,  is  saved  to  all  the  parties,  by  the 
doctrine  of  estoppels.     Indeed,  this  is  the  true  foundation 
of  that  doctrine.     Without  it  there  would  either  be  a  cir^ 
Gui^  of  Mictions,  each  seeking  his  separate  remedy,  or  there 
would  be  an  equity  which  ought  to  be  enforced  in  some 
way ;  for  no  man  ought  to  be  permitted  to  sell  his  proper- 
ty, and  receive  his  pay  for  it,  and  yet  keep  and  ei\joy  it. — 
And,  if  one  sells  property  by  warranty,  to  which  he  has  no 
title,  and  he  afterwards  purchases  the  same  property,  the 
law,  transferring  this  newly  acquired  title  to  the  grantee, 
in  satisfaction  of  the  covenants,  does  the  most  perfect  jus- 
tice, beyde  saving  cost. 

Butinis  doctrine  does  not  apply  when  a  sale  is  made  by 
qvit-claim  deed,  and  the  grantee  is  made  acquainted  with 
the  true  nature  of  his  grantor's  title.  In  such  case,  if  the 
title  fails,  the  grantee  has  no  remedy  of  any  sort  j  and  he 
should  have  none :  for  he  knew  what  title  he  purchased ; 
and,  if  he  had  not  intended  to  risk  the  title,  and  give  a 
price  accordingly,  he  would  have  required  security  by  in- 
serting covenants  in  his  deed. 

In  the  case  before  us,  there  are  no  covenants  in  the  deed, 
and  there  is  no  complaint  of  defendant's  secreting  any  want 
of  title  in  himself  when  he  gave  the  deed  to  Henry.  There 
being  no  claim  in  favor  of  Henry  for  any  thing  except  what 
title  the  defendant  then  had,  the  defendant  had  a  right  to 
take  an  outstanding  title  to  this,  as  much  as  any  other  land, 
eilhec  by  purchase  or  descent,  and  hold  the  same  against 
Henry.  The  eleven  acres  north  of  the  road  having  pass- 
ed to  Jennet  Bell  in  a  way  that  Henry  could  enforce  no 
claim  against  her,  she  held  adverse  to  Henry,  and  to  every 
one  else.  She  held  in  her  own  right,  and  her  possession 
was  adverse  to  Henry.  This  continued  from  1821  to  1825, 
when  she  died,  and  the  title  and  possession  passed  to  her 
heirs ;  of  whom  the  defendant  was  one.  His  answer  upon 
this  part  of  the  case  is  fully  supported  by  the  testimony  of 
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^Ib^S^,'   So'y")^^  Bell  and  Samuel  Fish.  The  defendant,  at  the  time 

1S33.  '    when  Benjamin  Henry  conveyed  to  the  orator,  being  in  pos- 

0,„^      session  for  himself  and  the  other  heirs  of  his  mother,  hn- 

B?ii-       ^^^  BeW,  claiming  title  by  descent,  his  possession  was  ad- 

rerse  to  Henry,  and  the  deed  of  assignment  to  the  orator 

was,  therefore,  void  by  the  statute  of  1807,  so  far  as  relates 

to  the  eleven  acres.     The  assignment  would  operate  to 

convey  to  the  orator  what  interest  Benjamin  Henry  had  in 

the  20  or  30  acres  south  of  the  road. 

Had  there  been,   strictly  speaking,  a  debt  secured  by 
this  deed  from  the  defendant  to  Henry,  that  might  have 
passed  by  the  deed,  if  that  appeared  by  the  deed  to  be  the 
intention  of  the  parties.   But  here  was  no  debt.   The  debt 
due  to  Henry  was  paid  by  the  defendant's  giving  him  the 
quit-claim  deed.     The  condition  of  the  deed  secures  to 
defendant  the  right  of  purchasing  baick  of  H^nry  the  title 
his  deed  conveyed.     But,  according  to  the  answer  of  the 
defendant,  supported  by  the  testimony,  this  title  was  no* 
tiling  more  than  was  created  by  the  parol  contract  of  Fish 
to  re-convey,  upon  receiving  his  three  hundred  dollars 
with  interest.     And  this  promise  was  transferred  with  the 
deed,  by  Fish's  making  a  new  promise  direct  to  Henry.— « 
We  discover  no  decree  that  we  can  make,  upon  the  facts 
before  ns,  that  can  be  of  any  beneficial  effect,  and  we  are 
are  inclined  to  dismiss  the  bill.,  unless  the  orator  wishes 
to  retain  it,  and  amend  by  making  Benj.  Henry,  and  per- 
haps Fish  a  party ;  and  effect  that  redemption  as  against 
Fish,  without  which,  all  his  other  title  can  avail  him  nothing. 
The  defendant,  in  his  answer,  says,  the  condition  was  an- 
nexed to  the  deed— not  by  his  request,  but  by  that  of  Hen* 
ry.     It  is  not  easy  to  conceive  what  motive  either  could 
have  for  requesting  8u6h  a  condition  in  the  deed,  when 
Fish  was  present,  and  virtually  discharged  his  old  promise 
to  Bell,  by  making  a  new  one,  of  tho  same  tenure,  to  Hen- 

Afterwards,  the  orator's  counsel  said,  he  had  lio  wish  to 
pursue  the  complaint  further  ;  and  the  decree  of  dismissal 
was  entered. 

John  Phdps,  for  the  orator. 

}Vm.  C,  Bradley,  for  the  defendant. 
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Town  of  DimvERSTON  w.  Town  of  Jamaica.  ^^jMnm 


la  a  wtraiDf  under  the  Sutate  of  180T,  to  preT^nt  a  person  from  obtaining; . 
a  lettlciiiast,  it  if  not  •  fatal  dafeet  if  tba  diraotibn  i«  ia  theae  worda,  '*  llareof 
lUI  Mot,  bat  of  yoar  doinga  bart oo  nalia  daa  retiirD»"  fro.,  omUting  tbe  wocdl 
••  of  tbU  proeept  witb,"  &c. 

Whoa  a  warning  iMoaa  agaiaat  a  man  and  bia  wife,  it  ia  anffieient  to  lorra  tb* 
aamo  on  tbe  hasdand  alooa. 

If  tbo  warning  is  tgaiast  a  poraoo  residing  ia  a  town  tberein  named,  tbo  ear- 
▼ice  is  good  if  it  is  made  on  a  person  of  tbat  name  in  tbe  town,  if  no  OTldaneo 
Is  gtroa  tbat  more  tbao  one  person  of  that  aamo  reaidod  in  the  towa. 

This  was  an  appeal  taken  by  the  town  of  Jamaica  from 
an  order  of  removal  of  a  pauper,  made  by  process  before 
Justices,  instituted  by  the  town  of  Dummcrston.  It  was 
tried  in  the  County  Court,  April  Term,  1S32,  upon  the  fol- 
lowing case  stated  and  agreed  upon  by  the  parties : 

Oliver  Taft  and  his  wife  Delia,  (the  said  Delia  being  the 
pauper  in  question)  having  resided  in  tbe  town  of  Jamai- 
ca until  they  gained  a  legal  settlement,  removed  to  Brat- 
tieborough,  where  they  were  warned  in  the  manner  shewn 
by  tbe  copy  hereunto  annexed,  and  after  said  warning,  re- 
sided more  than  one  year  in  said  town  of  Brattleborough, 
and  afterwards  removed  to  tbe  town  of  Dummerston,  where 
they  never  gained  any  settlement,  and  where  the  said  Oli- 
ver died,  in  1829,  and  the  said  Delia  remained  until  the 
order  of  removal. 

[COPY.] 

State  of  VERMOiffT,  >     To  either  of  the  Constables  of 
Windham  County  ss.  >  Brattleboro'  in  said  County, 

Greeting. 
You  are  hereby  required  to  summons  Oliver  Taft  and 
wife,  now  residing  in  said  town,  to  depart  said  town. 

Hereof  fail  not,  but  of  your  doings  hereon  due  return 
make  according  to  law.  Given  under  our  hands  at  Brat^ 
tieborough,  this  27th  day  of  May»  A.  D.  1816. 

REUBEN  CHURCH,   >  «  ,  ,,^^ 
LEVI  GOODENOUGH,  J  ^^'»««- 

BraUleboro\  June  I2th,  IS16. — I  thea  served  this  sum- 
mons by  leaving  in  the  hands  of  Oliver  Taft,  at  his  abode, 
a  true  and  attested  copy  of  the  same,  with  my  return  there* 
on  endorsed.        Attest,        DANIEL  BLISS,  Constable. 

Received  and  recorded,  June  12th,  1816,  by 

STEPHEN  CREENLEAF,  Team  Clerk. 


1833. 
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^ebnm'       Upon  this  case,  the  County  Court  decided  in  favor  of 
issa.  '     Dumroerston,  that  the  said  pauper  was  duly  removed.    To 
DammerttoB  which  decision  the  town  of  Jamaica  excepted,   and  the 
HmidetL     ^^^^  passed  to  the  Supreme  Court  for  revision. 
After  argument, 

The  opinion  of  the  Court  was  pronounced  by 

Williams,  J.,  after  stating  the  facts.  The  pauper  was 
settled  in  Jamaica,  and  was  duly  removed,  unless  she  gain- 
ed a  settlement  with  her  husband  by  her  residence  in  Prat- 
tleborough.  And  this  brings  in  question  the  validity  of 
the  warning  set  forth  in  the  case. 

In  relation  to  warnings,  a  strict  compliance  with  the 
provisions  of  the  statute  has  always  been  required.  If  in 
the  decisions  which  have  been  made  on  this  subject,  the 
Court  at  times  have  appeared  to  be  almost  hypercritical,  it 
has  resulted  rather  from  the  scanty  provisions  of  the  statute 
than  from  any  desire  to  decide  questions  arising  out  of  it 
by  any  rules  different  from  those  which  are  adopted  in  oth- 
er cases.  It  has  frequently  been  supposed  that  all  which 
was  necessary  to  render  a  warning  void,  was  to  find  some 
departure  from  the  letter  of  the  statute  in  the  warning,  or 
proceedings  thereon,  however  immaterial  it  might  be.  But 
this  statute,  like  all  others,  must  receive  a  rational  con- 
struction, and  when  there  has  been  a  compliance  with  it, 
an  immaterial  and  unintentional  deviation  from  the  letter 
of  the  statute  ought  not  to  vitiate  the  proceedings  under 
it.  The  questions  which  have  arisen  and  been  decided  un- 
der this  statute,  have  principally  been  in  relation  to  the 
service  ;  and  it  will  be  found  that  in  no  case  has  the  ser- 
vice of  a  warning  been  adjudged  to  be  defective  unless  the 
same  service  woutd  have  been  bad  on  a  writ  of  summons. 

In  this  case,  objections  have  been  taken  to  the  warning, 
and  the  proceedings  thereon.  It  is  claimed  that  the  waror 
ing  is  bad  because  it  does  not  conclude  in  the  words  of  the 
statute,  "  Hereof  fail  not,  but  oj  this  precept,^*  &c.  But  we 
think  the  warning  is  good  enough  in  this  particular.  In 
all  the  various  forms  of  writs  which  are  given  in  the  statute, 
the  conclusion  is  usually  stated  in  the  same  words  as  in  this 
statute  ;  but  in  practice  it  has  never  been  considered  es- 
sential.     The  words   "Hereof  fail  not,"  are  frequently 
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ooaitted.     "  Have  you  then  there  this  writ,"  dtc. — '*  Of  thii   ^5**"^**' 
writ,  with  your  doings  herein,"  &c.  are  frequently  the  words       1^33. 
made  use  of  in  this  part  of  a  writ.     It  is  only  a  comiiiand  to  ^onmmimn^ 
the  officer  to  make  due  return  of  his  doinirs  on  the  writ.  ,  **: 

The  warning  in  this  case  contained  that  command,  and 
we  do  not  consider  there  was  any  material  departure  from 
the  statute  in  adopting  the  particular  words  made  use  of. 

The  return  of  the  Constable  has  also  been  objected  to. 
It  is  true  there  is  no  return  as  to  the  wife  of  Oliver  Teft, 
named  in  the  warning ;  but  if  it  was  regularly  served  on 
bim,  it  is  sufficient.  It  was  not  necessary  to  make  a  sepa- 
rate service  or  return  as  to  her.  We  think  the  return  shows 
an  exact  compliance  with  the  requirements  of  the  statute. 
The  teturn  says,  "  served  this  summons  by  leaving  in  the 
hands  of  Teft. — A  true  and  attested  copy  of  the  same,  with 
my  return  thereon  endorsed."  Leaving  a  copy  in  the 
hands  of  a  defendant,  is  certainly  the  same  as  delivering 
such  copy  to  him  :  and  the  words,  "  with  my  return  there- 
on endorsed,"  cannot  be  tortured  to  mean  any  thing  else 
than  the  return  on  the  original  process  endorsed  on  the 
copy. 

It  requires  no  intendment  or  forced  construction  of  the 
words,  to  bring  this  literally  within  the  statute ;  but  it  will  re^ 
quire  a  strong  intendment  <&  a  violent  perversionof  the  words 
to  give  to  this  return  any  meaning  inconsistent  with  the 
idea  of  the  officer's  having  particularly  complied  with  the 
requirements  of  the  statute. 

There  may  be  some  question  whether  the  constable 
should  not  have  described  the  person  named  with  more 
certainty,  by  saying  *  the  said,'  or  *  the  within  named  Oli- 
ver Teft.'  This  caused  us  some  doubt  at  first ;  but  on  re- 
flection, we  are  convinced  they  are  wholly  without  founda- 
tion. The  precept  was  to  warn  Oliver  Teft,  residing  in 
Brattleborough.  It  was  served  in  Brattleborough,  on  Oli- 
ver Teft.  It  is  not  to  be  intended  or  presumed  there  wais 
more  than  one  person  of  that  name.  And  there  can  be 
neither  doubt  nor  uncertainty  but  what  the  person  named 
in  the  precept  was  the  person  served  therewith,  unless  evi- 
dence had  been  introduced  to  show  that  there  was  more 

than  one  person  of  that  nam^  residing  in  the  town. 

'51 
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Ftbruanit 
JS33. 


Jamaica. 


The  objection  taken  that  it  does  not  appear  that  tfie 
warning,  with  the  Constable's  proceedings  thereon,   was 
Dnmm«nton  returned  to  the  Town  Clerk  of  Brattleborough,  and  by  him 
recorded,  appears  to  us  to  be  without  any  foundation. 

It  is  made  the  duty  of  the  Constable  to  return  the  pre- 
cept to  the  Town  Clerk,  and  it  is  made  the  duty  of  the 
Clerk  to  record  the  same.  If  the  warning,  together  with- 
the  return  thereon,  are  found  in  the  Town  Clerk's  office, 
recorded  in  the  book  of  records  of  the  town,  with  the  cer- 
tificate of  the  Clerk  of  its  being  received  for  record,  and 
recorded,  it  is  all  which  can  be  required.  This  might 
have  been  shown,  by  bringing  into  Court  the  book.  o£  re- 
cords, and  it  sufficiently  appears  by  the  certified  eopy  oC 
the  record,  which  was  read  in  evidence  on.  the  trial  of  the 
case.  Indeed,  the  Clerk,  Mr.  Greenlea^  who  certified  the^ 
copy  of  record  read  in  evidence,  is  the  same  person 
who  received  and  recorded  the  original  warning,  and  we* 
cannot  disregard  the  plain  dictates  of  common  sense  by 
affecting  to  have  any  legal  doubts  whether  Mr.  Greenleaf, 
who  received  and  recorded  the  waroiing,  was  Town  Clerk 
of  the  town  of  Brattleborough. 

The  judgement  of  the  County  Court  must  be  affirmed 

JBradley  ^  Miller^  for  Dummerston. 

RufiBom^  for  Jamaica. 


Samuel  Henby  vs.  Thajddeus  Coliun. 

WlJIDHAM, 

i^S'^*        A  promissory  note  given  on  condition  to  be  ia  force  oo  tha  happeaiag  ai 
■  eonthigcncy,  cannot  be  •»cd  b«ffora  that  eaaliagaDey  happvoa. 


This  w.as  an  action  of  assumpsit  on  note  dated  October 
18,  1^20,  for  the  sum  of  fifly  dollars,  with  interest,  payable 
in  six  years  from  date,  signed  by  the  defendant,  on  which 
note  was  written  the  condition  as  stated  in  tlie  opinion  of 
the  Court.  Plea,  non-assumpsit^  and  issue  (o  the  jury. 
»  The  plaintifi*  read  the  note  to  the  jury,  and  there  rested 
his  case. 

The  defendant  then  read  a  deposition  from  ONver  Smithy 

which  is  made  part  of  the  case,  and  there  rested  his  defence. 

The  note  of  $3200,  mentioned  in  said  condition,  was 


fleniy 

Coh' 
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by  ftll  as  the  one  mentionedin  Smith's  deposition,    ^^T?^]^* 

the  substance  of  which  is  included  To  the  opinion  of  the       asSsT^' 
Court. 

The  plaintiff  contended  that  the  condition  on  the  note 
only  provided  for  such  time  and  expense  (exclusive  of  the 
amount  of  the  note  itself)  as  the  defendant  should  be  put 
to  in  pajring  the  said  note  to  Oliver  Smith ;  but  did  not  re- 
late tOrthe  money  that  the  said  Thaddeus  and  Hull  might 
pay  to  said  Smith  as  principal  and  interest  of  the  note. 

The  defendant  contended  that  the  eondition  on  the  note 
^related  to  the  money  that  said  Hull  or  Thaddeus  should  or 
miglit  pay  on  the  note  to  Smithy  and  also,  to  the  time  and 
expense  in.paying  the  same ;  and  as  the  deposition  showed 
that  they,  the  said  Hull, and  Thaddeus,  paid  the  note  when 
it  became  due>  that  the  payment  aforesaid  should  be  treat- 
ed as  payment  of  the  note  of  $50,  described  in  the  decla- 
ration; jand  the  Chief  Judge  so  instructed  the  jury,  who 
found  a  verdict  for  the  defendants 

To  this  charge  of  the  Judge  the  plaintiff  excepted. — 
Whereupon,  the  case  comes  here  for  revision. 

The  opinion  of  the  Conrt  was  pronounced  by 
Batues,  J. — ^The  bill  of  exceptions  in  this  case,  shows, 
that  HnllJVims  and  Thaddeus  Colman^  on  the  7th  Septem- 
ber, 1820,  gave  their  joint  and  several  note,  promising  to 
pay  Samuel  Henry^  or  order,  $2iOO  in  five  years  from  the 
first  day  of  April  then  next,  with  interest  annually ;  also 
that  this  note  was  endorsed  by  Henry  to  Oliver  Smith,  who 
paid  Henry  the  full  amount  of  the  note  in  money. 

Moreover,  the  bill  of  exceptions  shows,  that  on  the  ISth 
October,  1820,  Thaddeus  Caiman  gave  bis  note  to  Samuel 
Henry  to  pay  him  $50  in  six  years  from  date ;  and  upon 
this  note  was  written,  ''  The  condition  of  this  obligation  is 
«ucb,  that  if  Samuel  Henry  shall  well  and  truly  p^  a  note 
signed  by  Hull  Mms  and  Thaddeus  Colman,  payable  to 
Oliver  Smith,  of  Hatfield,  for  the  sum  of  $2200,  in  five 
years  from  the  first  of  April  next,  with  interest,  dated  Sep- 
tember, 1820,  fhen  this  obligation  to  be  in  ftdl  force.  But 
if  the  said  UuU  or  Thaddeus  shall  expend  any  time  or  mop* 
©y  in  consequencei  then  so  much  to  be  deducted  there- 
from." 
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jjgl^JI*        Samuel  Henry  has  brought  his  action  against  Thaddeus 

^^^        Colman  on  this  $60  note,  and  we  are  called  upon  to  settle 

Bmj      ^he  rights  of  the  parties.     It  is  obvious,  that  by  the  condi- 

CoimM.      ^^^^  annexed  to  the  $50  note,  Samuel  Henrys  if  he  paid  the 

large  note  of  $2200  to  Oliver  Smithy  was  entitled  to  collect 

the  $50  note  of  Thaddeus  Colman^  except  what  should  be 

deducted  from  said  $50  note  for  time  or  money  expended 

}>y  said  Hull  or  Thaddeus  in  consequence  of  their  having 

signed  the  $2200  note. 

If  the  $50  note  was  to  be  in  force  on  Samuel  Henry's 
paying  the  larg^  note  of  $2200  to  Oliver  Smith,  (and  this 
seems  to  be  the  condition)  then  Henry,  before  he  can  col- 
lect the  $50  note,  must  show  that  he  has  paid  the  $2200 
DOte ;  for  it  is  on  such  payment  only,  that  the  $50  note  is 
"  to  be  of fidl  force,**  And  it  is  to  be  inferred  from  the  con- 
dition of  the  small  note,  that  if  Henry  did  not  pay  the 
large  note,  the  small  one  was  not  to  be  in  force.  The  de- 
position of  Oliver  Smith  shows,  that  JVims  and  Colman 
paid  the  large  note ;  therefore  Henry  can  have  no  claim 
on  the  small  note. 

We  consider  this  construction  to  be  the  meaning  of  the 
parties  to  the  $50  note,  which  should  be  carried  into 
effect. 

Judgement  of  the  County  Court  is  affirmed. 

Roberts,  for  plaintiff. 
Kellogg^  fojr  defepdcmt. 


OF  THE  STATE  OF  VERMONT. 


40S 


AAniary, 
18S9. 


David  Leavitt  vs.  Dexter  Holbrook. 

JTreth  beef  ktU«d  iii  the  nooth  af  Oecember*  ia  liable  to  bo  Bcizetl  and  aold 
on  exeentioo.  htwrHx 

Dictum,    Property  perichabte  in  iu  nature,  or  liable  to  suffer  serioui  dimi-     Holbrook. 
tttttion  by  keeping  or  remoraJ,  may  not  be  liable  to  be  taken  on  legal  proeets. 

This  was  an  action  of  trespass  for  taking  600  pounds  of 
fresh  beefy  one  raw  cow's  hide,  and  100  pounds  of  raw 
beef's  tallow.  The  cause  went  to  the  jury  on  the  gene- 
ral issue. 

The  plaintiff  proved,  on  the  trial,  that  he  was  the  owner 
of  a  fat  cow,  which  he  had  killed  and  dressed,  and  that  the 
defendant  seized  the  carcase  entire,  before  it  was  dissect* 
ed,  and  also  seized  the  hide  and  tallow,  all  in  their  raw 
state. 

The  defendant  shewed,  in  justification  of  the  taking,  a 
proper  writ  of  execution,  on  which  the  property  was  seized 
by  him  as  Deputy  Sheriff,  and  the  return  thereon — to  which 
no  exception  is  made. 

The  counsel  for  the  plaintiff  requested  the  Court  to 
charge  the  jury,  that  the  property  mentioned  in  the  decla- 
ration being  of  a  perishable  nature,  was  not  liable  to  exe- 
cution. The  Court  refused  so  to  charge,  but  charged  the 
jury  '*  that  there  had  been  no  decision  in  this  State,  that 
perishable  property  was  not  liable  to  attachment  and  levy 
of  execution.  It  would  seem  difficult  for  them  to  find  this 
perishable  property,  taken  at  the  season  of  the  year  it  was, 
when  in  fact,  the  avails  of  the  cow  at  auction  exceeded 
forty  dollars. — ^That  a  case  might  exist  in  which  the  attach- 
ment of  particular  property  would  be  its  certain  destruction, 
asif  a  thousand  bushels  of  potatoes  should  be  attachedin  the 
spring,  upon  a  writ  returnable  the  September  following.— 
But,  the  difficulty  in  that  case  does  not  exist  in  the  prei* 
ent. — Here  the  property  was  levied  upon  in  December,  by 
virtue  of  an  execution,  and  sold  in  about  fourteen  days,, 
and  there  is  no  pretence  that  it  in  fact  perished  in  the  mean 
time.  The  Jury  would  therefore  consider  this  property  li- 
able to  be  levied  upon  and  sold  as  the  plaintiff  contends 
has  been  done  by  the  defendant  in  the  present  case."  To 
which  opinion  and  charge,  the  plaintiff's  counsel  having 
^cepted,  the  Cjase  was  ordered  to  this  Court  for  further 
;^judica^ion. 
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Kellogg  ^  Fi$U,  for  plaiwt^.-^l.  The  right  to  leize  the 
goods  and  chattels  of  the  debtor  in  execution,  i^  confined 
by  the  provisions  of  the  statute  to  such  goods  and  chattels 
as  may  be  *' removedf^^  " Mfely  kepi"  for  fourteen  days,  re- 
stored to  the  debtor,  or  **  sold.** 

Accordingly,  bonds,  bills  and  notes  are  ^* goods  and  chat" 
tele;**  but  are  not  subject  to  execution,  because  th^ can- 
not be  *' f oM."--- Doug.  Rep.  (Ld.  Mansfield.)— East.  Rep. 
(iCenyon.) — 4  Mass.  Rep.  438. 

Goods  and  chattels  perishing  within  fourteen  dmjB  >are 
not  subject  to  execution,  because  they  can  neither  '*  be 
kept  for  fourteen  days,"  ''restored,"  or  ''sold." 

2.  It  is  an  essential  requisite  to  all  property  which  is 
pledged,  that  it  be  of  such  a  nature  that  it  can  be  restored 
in  the  same  plight  and  condition  as  when  received.— -Hsia- 
mond'iB  N.  P.  374. 

Property  taken  in  execution  under  the  statute  tis  bolder 
as  a  pledge,  because  it  is  to  ''  fre  kept  until  the  debtor. etUis" 
fy  the  execution^**  and  only  to  be  sold  in  the  event  of  the 
debtor's  not  redeeming. — See  also  2  Mass.  T.  R.  519. 

Hides  in  a  vat  are  not  subject  to  execnition. — 1  Mass.R« 
123. 

Officer  cannot  tan  hides— same  case.— Also  Crokefs 
Etiz.  783. 


Bradley  fy  White^for  defendant^  contended,  That  beef  is 
not  exempted  from  this  rule  on  the  ground  of  being  per- 
ishable, that  the  cases  evidently  apply  to  chattels,  injured 
by  removal,  as  green  hides  in  the  vats — unburnt  brick8.-«-7 
Mass.  R.  123. 

Whether  perishable  or  not,  even  in  the  state  in  which 
attached,  depends  oo  circumstances ;  and  it  does  not  ap- 
pear that  they  were  such  as  to  induce  material  alteration. 

2.  That  the  article  in  the  country  is  annually  kiUed  and 
gut  up  for  sale,  and  if  this  is  done  by  the  officer,  the  dam- 
age is  no  more  than  moving  hay  in  the  barn.  Yet  meat 
in  the  carcase,  in  this  State,  is  a  marketable  article,  and  is 
firequently  sold  and  bartered  in  this  condition. — II  Miiss. 
184,  Campbell  vs.  Johnson. 

The  opinion  of  the  Court  was  pronounced  by 
Paddock,  J. — ^This  case  is  qnite  new ;  and  it  is  not  with* 
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out  some  besitancy  that  the  Court  have  come  to  a  deter-  ^f^^l^j^* 
ihination  upon  it.     The  cases  cited  by  counsel  do  not  fur-       ^^^* 
nish  any  established  principle  within  which  it  would  be      vttiwiu 
proper  to  range  it.  mM^h. 

It  appears  that  the  plaintiff  had  killed  a  fatted  beefi  and 
while  the  same  was  on  the  slings,  the  defendant  being  a: 
Deputy  Sheriff,  levied  an  execution  upon^  and  sold  the 
same^  and  the  question  now  submitted  is,  whether  beef  on 
the  slings,  is  subject  to  the  levy  of  an  execution.  Our 
practice  of  attaching  property  on.  mesne  proeeee^  is  a  thing 
unknown  at  common  law,  and  is  a  right  giveu  by  statute; 
between  whick  and  distress  at  common  law,  there  is  a 
strong  analogy  :  the  former  having  for  its  object  the  secu<- 
ring  of  a  fund  out  of  which  to  satisfy  the  plaintiff's  judge-  ^ 

ment,  should  he  recover :  the  latter,  to  compel  the  person- 
al appearance  of  the  defendant  ia  Court,  o»  the  perform- 
ance of  some  duty. — Co.  Lit.  47,  a.  b. — ^3  Blaek.  Com.  D 
and  10. 

But  in  ao  case  could  property  distrained  be  sold  in  satii'* 
faction  of  the  duty  or  demand,  and  after  the  appearance 
of  the  person,  or  performance  of  the  duty,  it  was  returned 
to  the  distrainee.  But  at  common-  law,  there  was  no  prop- 
erty privileged  or  exempt  from  being  takea  on.  an  execa- 
tion  or  Jieri  facias  and  sold. — 3  Salk.  IS#. — 1  Burr.  579. 

It  will  be  found,  that  with  a  few  exceptions,  as  tools,  dS^c-. 
no  property  was  exempt  from-  distress  at  common  law,  exr 
cept  such  as  necessarily  would  perish  or  suffer  diminution. 
Hence,  hides  in  vats  could  not  be  distrained,  because,  it 
exposed  to  the  air  and  dried  during  the  process  of  tanning, 
they  could  never  afterwards  be  reduced  into  leather ;  and 
for  that  reason,  it  wa&held  in  Bond  vs.  fVardy  7  Mass  R., 
that  hides  thus  situated,  were  not  attachable  on  mesne  pro^ 
eess^  Grain  in  the  stack  was  not  liable  to  distress,  because, 
the  quantity  would  necessarily  be  diminished  by  a  remo* 
val ;  but, should  the  landlord  find  it  upon  a  cart,  he  might 
distrain  and  drive  it  away« — Co.  Lit  47,  b. 

But  there  may  well  be  a  distinction  between  property 
perishable  by  removal  and  tliai  which  is  perishable  in  its 
nature.  If  grain  could  be  removed  without  waste,  or  hides 
raised  from  the  vats  and  becoming  dry,  could  be  returned 
agaiil,  and  the  tanning  completed,  the  objection  to  dis«^ 
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^c6rua^   training  thcin  would  cease.     But  such' is  not  the  case. — 

1829.        Property,   whether  perishable  or  not,  may  depend  upon 

j^^yj"^      many  circumstances,  such  as  the  season  of  the  year;  for 

Boibrook     '"         spring,  vegetable  roots,  the  growth  of  the  previous 

year,  would  soon  perish  ;  but  in  the  fall  season^'they  might 

not  be  considered  perishable ;  and  in  warm  weather,  fresh 

meat  will  perish  shortly ;  whereas,  it  is  common  with  ev^ 

ry  family,  to  keep  it  through  all  the  cold  season  in  a  frozen 

state. 

The  objection  to  attaching  property  perishable  in  its 
nature,  upon  tnesne  process^  does  not  apply  with  equal  force 
lo  an  execution.  Our  statute  requiring  but  fourteen  days 
between  the  levy  and  sale,  there  is  very  little  danger  of 
property  perishing  in  the  cold  seasons,  properly  taken  care 
of;  and  if  an  instance  should  occur  wherein  property  thus 
taken  should  suffer  partial  or  total  decay,  the  occurrence 
would  be  so  very  rare,  that  it  would  be  far  better  for  com- 
munity to  pass  it  by  unnoticed,  than  to  say  that  articles 
having  a  real  intrinsic  value  in  them,  should  not  be  taken 
on  execution,  because,  being  perishable  in  their  nature,  a 
loss,  by  possibility,  might  be  sustained. 

In  the  present  case,  the  beef  was  attached  in  the  month 
ef  December,  a  season  when  warm  wealher  is  not  to  be 
expected,  and  the  sale  in  a  reasonable  time  after. 

With  this  view  of  the  case,  the  Court  affirm  the  judge- 
ment of  the  County  Court. 

Judgement  affirmed* 
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John  Andiibws  vs.  RtTFcs  Chi^se.  i^rdham. 


to  ta  tction  of  tnapan  dt  honu  aapartaiis,  if  the  defendant  took  the  goodf 
•■  highway  aunreyor,  it  ia  aafEeieat  to  set  forth  in  the  plea  the  authority  for 
the  ttiklng. 

if  the  anthority^wai  al»med  so  ias  to  Brake  the  defendant  a  trespasser  ab  tmKo, 
sneh  ahnse  nuiist  be  set  forth  ia  the  repUoatioe. 

If  the  defendant,  it  Ua  plea,  set  forth  stteh  faeti  as  shew  that  he  is  a  trespase^ 
er  ab  irilio,  the  pUiatUf  may  demnr  i  bnt  he  is  not  to  be  so  considered  be- 
eanse  he  omits  to  state  in  his  plea  a  re2;ttlar  course  of  proceedings  with  the 
goods  after  taken. 

A  hi^nray  sarreyor  d«tly  eleeted  aad  sworn,  is  eottpeteiit  to  diseharge  the 
daties  of  the  office,  althoagh  it  dees  net  m^pear  en  ceeerd  that  lie  was  swonu 

▲  jostiee  ef  the  peeee  is  MthoriMd  to  adaleiiter  the  oeth  of  effioe  to  a  iiomw 

efficer  out  of  town  meeting. 

In  collecting  a  highway  tax,  the  snrTeyor,  after  giving  three  days  notice  ta 
the  person  assessed,  may,  on  his  neglect,  levy  and  collect  the  tax  by  distress. 

In  a  plea  of  jastification  under  a  warrant  for  the  collection  of  a  tax,  it  is.suf- 
fieient  to  state  that  the  warrant  was  cKrecfecf  to  ^e  snnreyor  by  a  justice  of  the 
peeee,  coaiiiaadhig  him,  Im*  withovt  af ervllig  paHlevlariy  thatll  Was  sfgMtf 
by  the  jastaee* 

This  is  an  action  of  trespass  de  bents  asporf aits.  The  de- 
fendant plead  in  bar  a  justification  on  the  ground  that  the 
goods  were  taken  by  him  as  surveyor  of  highways,  for  the 
satisfaction  of  plaintiff's  road  taxes. 

To  this  ptea  the  plaintiff  demurred  specially,  and  assign- 
ed the  following  causes,  to  wit : 

Ist,  That  it  appears,  from  the  said  plea,  that  the  said 
Rufus  Chase,  was  sworn  faithfully  to  perform  all  the  duties 
of  surveyor  of  District  No.  26,  in  all  things  according  to 
law,  on  the  I7lh  June,  A.  D.  1831,  by  a  justice  of  the  peace 
in  and  for  said  County  of  Windham,  and  not  by  one  of  the 
selectmen  or  town  clerk  of  said  town  of  Whitinghaiii,  as  he 
ought  to  have  been — a  justice  of  the  peace  not  having  au- 
thority to  administer  oaths  to  town  officers  after  the  meet- 
ing at  which  they  are  chosen  is  dissolved. 

2d,  That  it  does  not  appear  from  said  plea  that  said  Ru- 
fus Chase  was  at  all,  faithfully  to  discharge  the  oflSce  of 
highway  Surveyor,  only  to  perform  all  the  duties  of  sur- 
veyor of  District  No.  26. 

3d,  That  it  does  not  appear  from  said  plea  that  the 
said  Rufus  Chase  was  sworn  at  all,  faithfully  to  execute 
and  discharge  the  office  of   highway  surveyor,  of  any 

52 
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I 

^ebnutV*'   ^'strict  in  the  town  of  Whitiogham,   while  both  plaintifi" 
1833.        and  defendant  were  inhabitants  of  said  town  of  Whiting- 
Andrews     ham. 

Cbiue.  ^^^'  That  it  docs  not  appear  from  said  plea  that  the  said 

Rufus  Chase  was  sworn  faithfully  to  execute,  or  to  a  faith- 
ful discharge  of  the  office  of  highway  surveyor  for  any  high- 
way district  for  the  year  commencing  on  the  fifth  day  of 
May,  1831,  or  any  other  period  of  time — that  being  time  in 
which  he  attempts  to  justify  the  taking  of  the  property  men* 
tioned  in  the  plaintifi^'s  declaration. 

5th,  That  it  does  not  appear  from  said  plea  that  the  said 
Rufus  Chase  was  legally  chosen  highway  surveyor  of  any 
highway  district  in  the  town  of  Whitingham,  at  said  annuat 
March  meeting,  in  the  year  1831. 

6th,  That  it  docs  not  appear  from  said  plea,  that  at  the 
time  mentioned  in  the  plaintiff's  declaration,  there  was  any 
record  made  in  the  town  clerk's  office  in  the  towivof  Whi- 
tingham,  that  the  said  Rufus  Chase  was  duly  sworn  to  a 
faithful  discharge  of  the  office  of  highway  surveyor  of  Dis- 
trict No.  26  in  the  town  of  Wbi tingham,  for  the  year  com- 
mencing on  the  first  day  of  May,  1831. 

7th,  That  it  does  not  appear  from  said  plea,  that  at  the 
time  mentioned  in  the  plaintiff's  declaration,  there  was  a- 
ny  certificate  filed  with  the  town  clerk  of  the  town  of 
Whitingham^  certifying  that  the  said  Rufus  Chase  was  du- 
ly sworn  faithfully  to  execute,  or  to  a  faithful  discharge 
of  the  office  of  highway  surveyor  of  highway  District  No, 
26,  in  said  town  of  Whitingham,  for  the  year  commencing 
on  the  first  day  of  May,  1831. 

8th,  That  it  does  not  appear  from  said  plea,  that  the  said 
Rufus  Chase,  in  the  capacity  of  highway  surveyor  for  Dis- 
trict No.  26  in  said  town  of  Whitingham,  for  the  year  com- 
mencing on  the  first  day  of  May,  1831,  and  after  the  refu- 
sal of  the  said  John  Andrews  to  work  out  his  taxes  or  rates, 
as  alleged  by  said  plea,  gave  the  said  John  Andrews  six 
days  notice  of  the  sum  at  which  he  was  assessed  in  the  rate 
or  tax  bill  mentioned  in  said  plea,  and  of  the  time  and  place 
he  would  attend  to  receive  said  rates  or  taxes  before  ma- 
king the  distress  mentioned  in  the  defendant's  plea* 
9th,  That  it  docs  not  appear  from  said  plea,  at  what  time 
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the  warrant  mentioned  in  said  plea  was  issued  by  said  jud- 
trce,  or-that  the  same  was  then  in  force. 

Joinder  in  demurrer. 

Roberts  fy  Kellogg^  for  plaintiff. — I  st.  It  is  hard  ly  neces- 
sary to  remark,  that  under  these  pleadings  the  plaintiff  can 
avail  himself  of  every  substantial  defect  in  the  defendant's 
plea,  and  of  every  defect  of  form  which  is  specified  in  the 
demurrer. — 1  Chitty,  G42. —  1  Saunders,  337,  b,  n,  3. — 
Tidd's  Practice,  641. 

2d.  It  is  insisted  that  if  the  first  taking  of  the  property  was 
legal ;  yet  if  it  appears  that  the  subsequent  proceedings  of 
the  officer,  in  relation  to  the  property,  were  not  legal,  it 
constitutes  him  a  trespasser  ab  initio. — 7  Mass.  R.  Purring- 
ton  vs.  Loringy  338. — 7  do.  fVinslow  vs.  Loring^  392. 

3d.  It  does  not  appear  by  the  pleadings,  that  the  defen- 
dant was  ever  sworn  as  required  by  law  j  and  without  which, 
he  could  not  legally  act. 

4th.  It  does  not  appear  from  the  pleadings,  that  the 
property  was  ever  advertised,  as  required  by  law.-^Statute, 
430,  Sec.  7— do.  401.  Sec.  4. 

Wm.  C.  Bradley,  Jor  defendant, — Although  a  special  de- 
rturrer  attaches  to  matters  of  form,  yet  if  the  plea  contains 
sufficient  to  amount  to  a  defence,  the  demurrer  shall  not 
prevail :  and  in  setting  up  the  defence,  it  is  enough,  cer- 
tainly, if  it  is  done  to  a  common  intent. —  I  Chitty,  236, 
513. 

The  defendant  contends,  that  there  is  sufficient  matter 
averred  with  such  certainty  as  to  meet  the  causes  of  de- 
murrer; for, 

1.  The  Justice  is  expressly  authorized  to  administer  the 

oath  generally  to  town  officers  [Stat.  411,  §  9] 

2.  "  faithfully  to  perform  all  the  duties  of  highway  survey- 

ors," is  equivalent  to  "  faithful  discharge  or  execu- 
tion of  the  office," 

3.  the  district  No. 26  having  been  repeatedly  before  set  tip 

as  in  Whitingham,  and  the  parties  inhabitants  there- 
of, the  defendant  could  not  be  highway  surveyor  there- 
of unless  it  was  a  highway  district ;  and  when  it  i^ 
4said  that  he  was  sworn  as  surveyor  of  district  No. 
26,  it  must  have  reference  to  the  subject  matter.— 


WlHDHAM, 

Fibruary, 

iS3a. 

Andrews. 

v». 

ChasiD. 
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^^i^;^'  Besides,  on  a  fiiir  oonsiraclion  of  Stat.  439,  ^  6,  & 

^^'^^  431,  ^9,  he  could  not  have  been  appointed  to  adia- 

AMirawf  trict  in  which  he  did  not  reside ;  and  therefore  the 

f)J^.  oath  would  be  good  for  that  dtstrict,  and  that  alone. 

4-5-6.  The  choice  at  the  annual  March  meeting  is  averred 

certainly :  the  commencement  of  the  office  arises 

from  the  intendment  of  law,  [Stat.  434,  §  20]  and 

need  not  be  stated.     An  oath  to  discharge  all  the 

duties  of  an  office,  is  an  oath  to  discharge  them 

while  his  office  continues. 

7-S.    Neither  record  [Stat.  411,  <J  10]  nor  filing  certificate 

[Stat.  412,  ^  11]  are  made  pre-requisites  of  acting 

in  the  official  capacity ;  although  the  neglect  of  the 

latter  may  involve  a  penalty. 

9.  The  sameness  of  proceeding  [Stat.  430,  ^  7]  between 

constable  and  surveyor,  extends  only  to  levying  and 
collecting--  not  to  the  time  of  demand,  which  is  ex- 
pressly made  different.— [Stat.  401,  §  3.  Stat.  429, 
\6. 

10.  Where  the  warrant  is  not  set  forth  in  the  very  words 

of  the  Statute,  [Stat.  429,  ^  6]  the  particulars  there- 
of are  accurately  set  forth. 

11.  The  proceedings  posterior  to  1st  February,   1832, 

which  is  the  time  laid  in  the  declaration,  are  surplus- 
age, and  need  not  be  examined. 

The  opinion  of  the  Court  was  pronounced  by 

Williams^  J. — ^This  is  an  action  of  trespass  for  taking 
goods.  The  defendant  pleads  in  bar  a  justification  that 
he  took  the  goods  as  highway  surveyor,  to  satisfy  a  high- 
way tax  which  he  had  against  the  plaintiff*  to  collect.  To 
this  plea  there  is  a  special  demurrer. 

As  the  plaintiff  complains  only  of  an  illegal  taking,  and 
does  not  complain  of  any  farther  illegal  act  of  the  defend- 
ant, either  as  a  distinct  injury,  or  as  matter  of  aggravation, 
if  the  plea  shews  a  sufficient  authority  for  the  taking,  it  is 
all  that  can  be  required. 

If  a  defendant  relies  in  justification  of  a  trespass  either 
on  an  authority  in  law  or  in  fact,  it  is  sufficient  to  set  forth 
this  authority  in  his  plea.  If  by  an  abuse  of  an  authority 
in  law,  he  becomes  a  trespasser  ab  tntVto,  or  if  an  author!- 
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ty  in  fact  is  exceeded,  so  as  to  be  no  justifica^ii  for  what    ^^^* 

was  done  further  than  the  authority  warranted,  such  abuse, !,     , 

or  such  excess,  must  be  set  forth  in  a  replication.  AhAwm 

A  defendant  may,  however,  in  his  plea,  set  forth  such  ChMc. 
proceedings  on  his  part,  as  will  shew  him  to  be  a  trespass 
ser  ab  initio.  As  if  in  justifying  the  taking  on  an  execu- 
tion or  warrant,  for  the  collection  of  taxes,  he  should  state 
that  he  sold  the  property  taken  at  private  sale,  the  plaintiff, 
to  such  a  plea,  might  demur,  and  it  would  not  be  necessa- 
ry to  point  out  the  abuse  b^  a  replication.  But  if  in  sta- 
ting his  proceedings  after  the  taking  he  neglects  to  state 
those  steps  which  he  ought  to  have  taken  in  order  to  ren- 
der bis  proceedings  regular,  it  is  a  mere  omission ;  and  as  it 
was  not  necessary  for  him  to  set  forth  any  thing  more  than 
would  justify  the  taking ;  so  if  he  neglect  to  state  his  after 
proceedings,  or  does  state  them  defectively,  he  is  not  on 
that  account  to  be  treated  as  a  trespasser  from  the  begin- 
ning. 

If  the  defendant  was  justified  in  taking  the  property  of 
the  plaintiff  to  satisfy  the  tax  in  question,  the  plaintiff  can- 
not treat  him  as  a  trespasser,  because  he  has  omitted  to 
etate  a  regular  course  of  proceeding  with  the  property  af- 
ter the  taking.  This  answers  the  objection  to  the  regular- 
ity of  the  sale,  made  on  the  ground  that  the  defendant  has 
not  set  forth  that  the  property  was  duly  posted,  or  that  the 
place  where  sold,  to  wit,  the  store  of  A.  &  C.  Austin,  is  not 
described  as  a  public  place,  and  disposes  of  all  the  objec- 
tions to  the  plea  under  the  general  demurrer. 

Our  attention  is  then  called  to  the  objections  to  the  plea 
particularly  pointed  out,  and  without  examining  them  nu- 
merically, they  will  all  be  considered  by  examining  the 
law  in  relation  to  the  appointment  and  duty  of  highway 
surveyors.  The  selectmen  must  divide  the  town  into  dis- 
tricts, and  a  surveyor  for  each  district  must  be  appointed 
by  the  town.  When  appointed,  the  surveyor  must  take 
the  oath  required,  and  then  is  competent  to  act  as  such, 
and  to  do  all  the  duties  required  of  him  by  law.  This 
oath  may  be  taken  before  the  town  clerk,  one  of  the  se- 
lectmen, or  a  justice  of  the  peace.  The  authority  to  ad- 
minister the  oath  is  expressly  given  by  the  ninth  section  of 
the  act  regulating  town  meetings,  &c.     Without  any  such 
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^ebruan'   ^^^^^^^^Yt  ^^^  judiciol  character  of  a*  justice  of  the  peac^ 
1833.        would  authorize  him  to  administer  this  oath.  ^  When  the 


Andrew*     pcrson  appointed  to  tiny  office  is  not  present,    it  is  made 
Chaaa.       ^^^  ^^^Y  °^  ^^^  selectmen  to  cause  him  to  be  notified  to 
appear  and  take  the  oath.     The  form  of  this  notice  con- 
templates that  the  person  is  to  appear  before  the  town 
clerk  or  one  of  the  selectmen  ;  but  we  have  no  doubt  that 
if  the  person  appointed  voluntarily]and  without  compulso- 
ry process  submits  to  take  the  oath,  he  may  do  it  before 
the  town  clerk,  one  of  the  selectmen,  or  a  justice  of  the 
peace ;  and  that  the  authority  given  in  the  section  of  the 
statute  before  mentioned,  to  a  justice  of  the  peace,  to  ad- 
minister the  oath  of  office,  authorizes  him  to  administer  it 
as  well  out  of  town  meeting  as  in.      Whcn'the  officer  is 
sworn  at  any  other  time  except  in  town  meeting,  and  be- 
fore any  other  officer  than  the  town  clerk,  it  is  then  his 
duty  to  file  a  certificate  of  his  being  so  sworn,  with  the 
town  clerk,  or  he  subjects  himself  to  a  penalty,  and  also  to 
the  inconvenience  of  proving  that  he  is  sworn,  if  at  any 
subsequent  period  it  becomes  necessary ;    but  still  he  is 
competent  to  act  when  sworn,  and  he  may  prove  that  he  is 
sworn  by  other  evidence  than  by  the  record.     The  duty  of 
ai  highway  surveyor  in  collecting  a  tax,    is  clearly  defined 
by  statute.     As  the  tax  may  be  paid  in  labor,  he  must  give 
each   person  taxed  three  days  notice  before  the  time  for 
doing  the  work  (Sec.  6  of  act  relating  to  highways.)     If 
not  paid  in   labor,  he  may  then  levy  and  collect  in  the 
same  manner  as  constables  are  directed  to  collect  state 
taxes. — (Sec.  7.) 

In  the  levying  and  collecting  state  taxes,  the  constable 
must  give  six  days  notice  to  each  inhabitant  or  resident  in 
his  town,  taxed  in  the  assessment  or  rate-bill,  of  the  amount 
of  the  tax,  and  of  the  time  and  place  when  he  will  attend 
to  receive  the  same,  before  he  can  levy  the  same  by  dis- 
training goods  or  chattels.  By  comparing  the  two  stat^ 
utes,  it  is  apparent  that  in  the  one  case,  as  the  tax  is  to  be 
paid  in  labor,  a  demand  or  notice  of  only  three  days  is  re- 
quired ;  and  in  the  other,  a  demand  of  six  days  is  required* 
In  both  cases,  it  is  a  demand  of  payment;  in  labor  in  one 
case,  and  in  money  in  the  other,  A  neglect  to  pay,  equal- 
ly subjects  the  person  owing  the  tax  to  a  distress  to  com* 
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pel  the  payment.     It  cannot  by  any  possible  constfuctioa   ^^,^^' 
of  the  statute,  be  considered  as  the  duty  of  a  highway  sur-       ^^^^* 


veyor,  first  to  demand  the  payment  of  the  tax  in  labor,  and     Andrewi 
after  three  days  again  demand  payment  in  money,   and       c^lae. 
then  wait  six  days  further  before  he  can  proceed  to  levy  on 
property  to  enforce  the  payment  of  the  tax. 

This  general  view  of  the  duty  of  a  surveyor  of  highways, 
answers  several,  if  not  ail  the  objections  which  are  raised 
to  the  defendant's  plea  of  justification,  by  the  special  de- 
murrer. There  were  some  further  objections  urged  in  the 
argument,  which  may  require  a  brief  notice.  It  was  said 
that  the  plea  does  not  set  forth  that  the  defendant  was 
sworn  to  the  faithful  discharge  of  the  office  of  highway 
surveyor  of  any  highway  district  in  Whitingbam ;  but  as- 
the  plea  does  state  that  the  defendant  was  appointed  pur- 
veyor of  district  No.  26  in  Whitingham,  and  states  that  he 
was  sworn  faithfully  to  perform  the  duties  of  surveyor  of 
district  No.  26,  it  pfiust  be  understood  to  be  the  district  be- 
fore mentioned,  and  of  course,  a  district  in  the  town  of 
Whitingham. 

It  is  also  contended,  that  it  is  not  stated  in  the  plea,  that  the 
warrant  to  the  defendant  for  the  collection  of  the  tax,  was 
signed  by  the  magistrate,  Amos  Brown ;  but,  as  it  is  said 
a  warrant  was  annexed  to  the  rate-bill  directed  to  the  de- 
fendant as  surveyor,  by  Amos  Brown,  a  justice  of  the  peacet 
commanding  him  to  levy  and  collect,  &c.  it  implies  thai 
the  warrant  was  issued  and  directed  in  the  manner  in  which 
they  are  usually  issued  and  directed,  and  of  consequence 
that  it  was  duly  signed  and  directed  in  the  usual  way. 

The  Court  consider  that  the  defendant  has  sufficiently 
set  forth  in  his  plea,  his  appointment  as  surveyor  of  a  reg* 
ular  highway  district  in  Whitingham — that  be  was  duly 
sworn  as  such — that  he  had  a  tax-bill  and  a  warrant  duly 
issued  thereon,  commanding  him  to  collect  the  same — that 
the  plaintiff  was  assessed  in  a  sum  of  money  for  a  highway 
tax — that  the  defendant  demanded  the  tax  in  labor,  or 
gave  the  plaintitf  the  regular  notice  to  work  out  the  sam^t 
and  on  the  plaintiff's  neglect  and  refusal  tp  pay  the  tax» 
the  defendant,  by  virtue  of  his  tax-bill  and  warrant,  and  to. 
enforce  the  payment  of  the  tax,  seized  and  took  the  prop- 
erty, for  the  taking  of  which,  this  action  is  brought,    This 
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justifies  the  taking,  and  e&titles  the  defendant  to  a  judge* 
ment.    The  plea  in  bar  is  adjudged  sufficient,  and 
The  judgement  of  the  County  Court  must  be  affirmed^ 


1832. 


Moses  Bar  ant  vs.  GsoaoE  L.  Gale. 

AUhoygh  air  accord  withoQt  a  mtufacUoa  ia  no  bar  to  an  actioa,  yet  a  ooii«' 

'  tract  DDd«r  s^al  between  the  maker  and  payee  of  a  promisaory  note,  by  whieb 

one  eoTenante  to  deiirer  and  the  other  to  reoeire  certain  property  in  payment 

of  the  note,  gires  to  the  latter  a  new  Nmedy  upon  a  Talid  contcact,  and  it  » 

iMr  to  an  action  on  the  notev 

This  was  an  actionr  of  assumpsit^  containing  several 
counts,  to  whicb  several  pteas  were  filed,  and  among  oth- 
ers the  following: 

The  said  Grale  says,  that  the  said  Bryant,  from  having 
and  maintaining  his  action  thereof  against  him^  ought  to 
barred  ;  because  he  says,  that  by  a  certain  covenant  or  a- 
greement  in  writing,  signed  by  the  said  Moses  Bryant,  and 
by  the  said  Grale,  and  sealed  with  their  seals,  and  duly  de- 
livered on  the  day  of  the  date  thereof,  and  dated  the  17th 
day  of  November,  1828,  it  was  mutually  agreed  by  and  be- 
tween the  said  Moses  Bryant  and  the  said  George  L.  Gale, 
that  the  said  George  L.  Gale  should,  on  or  before  the  first 
Tuesday  in  December,  then  next,  deliver  to  the  said  Moses 
Bryant  a  certain  horse,  called  the  John  Hatch  horse,  sound, 
and  in  as  good  condition  as  when  the  said  Bryant  saw  hinh 
at  Qietsea,  in  fiill  satisfaction  of  the  said  several  promises 
in  the  declaration  of  said  Moses  Bryant  mentioned,  and  ia 
full  satisfaction  of  all  damages  sustained  by  reason  of  the 
non-performance  of  the  said  several  promises,  and  of  all 
costs  in  the  said  action,  and  that  the  said  Moses  Bryant 
should  accept  the  said  horse  if  delivered  to  him  before  the 
said  first  Tuesday  in  Decendser  aforesaid,  in  full  satisiac- 
tion  of  the  said  several  promises,  and  of  all  damages^  occa- 
sioned by  reason  of  the*  non^performance  of  the  said  seve- 
ral promises,  and  of  alt  costs  which  had  accrued  in  the  said 
suit;  and  that  on  such  delivery  of  the  said  horse,  the  said 
Moses  should  give  up  to  the  said  George  the  said  notes  to 
be  cancelled,  and  that  the  said  suit  should  be  no  further 
prosecuted ;  and  that  in  case  said  Gale  did  not  deliver  said 
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hone  to  raid  Bryant,  by  said  first  Tuesday  in  December   ^^^\ 
then  next,   that  said  suit  should  not  be  withdrawn,   but        ^^^ 
should  be  entered  and  stand  for  trial  at  the  said  Court,  as      Bryant 
by  the  covenant  and  agreement  now  here  ready  in  Court  to       q^^ 
be  shown  appears :  and  the  said  George  L.  Gale  arersi 
that  before  the  said  first  Tuesday,  viz.  on  the  35th  day  of 
November  aforesaid,  at  said  Plainfield,  he,  the  said  George 
L.  Gale,  did  offer  to  deliver  and  tender  to  the  said  Moses 
Bryant  the  said  horse,  sound,  and  in  as  good  condition  as 
when  said  Bryant  saw  him  in  Chelsea,  &  the  said  Moses  Bry* 
ant  did  then  &  there  neglect  and  refuse  to  receive  the  said 
horse :  all  which  the  said  George  L.  Gale  isxeady  to  veri- 
ly. —Wherefore,  he  prays  judgement  of  the  Court  here, 
whether  the  said  Moses  Bryant,  from  having  and  maintain- 
ing his  said  action  thereof  against  him,  ought  not  to  be  bar- 
fed, and  for  his  costs. 

To  this  plea  the  plaintiff  demurred,  and  the  defendant 
joined  in  demurrer.  The  County  Court^adjudged  the  plea 
insufficient ;  from  which  judgement  the  defendant  appeal* 
fid  to  the  Supreme  Court. 

Ldandtf  Cottamer^  for  plaintiffs  cited  1  Bac.  Ab.  44 .-~ 

Story's   PI.  175  (notes.) — 1  Ld.  Ray.  122.— 5  John.  R. 

336,  fVaikinsan  vs.  Inglesby.—2  Chit.  Plea.  434.-5  T.  R. 

6ia-14l.— 3  John.  R.  243-4-5-6-7-8.— 2  H.  Black.  318. 

— Cro.  Car.  193. 

From  the  review  of  all  the  authorities,  it  is  clear, 

1st,  That  an  accord^  as  a  substitute  for  a  prior  contract, 
to  be  performed  at  a  future  day,  is  no  bar  till  executed. 

2d,  That  it  must  be  in  full  satisfaction,  and  so  received 
by  the  party,  or  plaintiff,  or  it  is  no  bar ;  but  a  nudum  pac- 
tum. 

3d,  That  an  accord  must  be  complete,  affording  mutual 
remedies  on  such  agreement,  or  it  is  no  bar,  and  is  with* 
out  consideration  and  void. 

4th,  That  it  must  appear  to  the  Court,  when  such  agreo- 
»ent  is  pleaded  in  bar,  that  an  action  will  lie  thereupon 
for  the  plaintiff;  for  the  defendant  shall  not  take  away  the 
plaintiff's  present  action  and  not  give  him  another  upon 
the  agreement  pleaded. 
5th|   That  there  must  be  an  acceptance  of  the  thing 
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/Vfrruory, 
1832. 

Dry  not 

Gale. 


stipulated  to  be  done,  or  it  is  no  saiisfaction,  and  caonoi 
be  pleaded  as  such. 

6th,  That  the  thing  to  be  performed  at  a  day  to  come, 
a  tender  and  refusal  is  not  svffident  witlumi  an  octtMl  iolU^ 
faction  and  acceptance. 

7th,  That  a  plea  of  collateral  matter  on  a  substituted  a* 
greemcnt  must  allege  a  full  satisfaction,  or  it  is  defective 
in  point  of  form. 

8th,  If  the  agreement  is  relied  upon  as  a  satisfaction  of 
the  prior  debt,  then  the  pleadings  are  defective  for  the 
want  of  such  an  allegation  ;  but  if  the  agreement  is  relied 
upon  aa  not  being  complete,  but  depending  upon  some  Ai* 
ture  acts  of  the  parties,  then  it  is  simply  an  accord  without 
satisfaction,  which  is  equally  bad. 

There  is  evidently.a  distinction  in  the  books  between  con- 
tracts for  the  delivery  of  specific  articles,  and  an  agree- 
ment in  satisfaction  of  a  prior  contract. 

Ist.  The  former  being  for  the  payment  of  specific  arti* 
cles,  a  tender  according  to  the  terms  of  such  contract,  and 
a  refusal,  may  opnratc  as  a  discharge  of  such  contract.    But 

2d.  The  latter  being  for  a  contract,  which  is  perfect  & 
complete,  the  substitution  must  be  equally  so,  and  in 
full  satisfaction,  and  so  accepted  by  the  party;  for  the  law 
will  consider  the  substitute  as  perfect  and  certain  as  the 
original  contract,  and  with  as  perfect  and  complete  reme- 
dies for  the  parties,  or  it  can  be  no  bar. 

Marsh  4'  Huhbard,  for  defendant. — The  question  arising 
upon  this  record  is  whether  a  bond  or  contract  under  seal, 
for  the  delivery  of  a  certain  horse,  and  a  tender  of  the  horse, 
according  to  the  terms  of  the  said  contract,  is  a  discbarge 
of  a  precedent  simple  contract. 

1st.  It  is  objected  that  this  is  an  accord,  which  is  not 
a  discharge  without  satisfaction.  And  it  is  admitted  that 
a  mere  accord  without  satisfaction,  is  not  good ;  but  it  is 
because  such  a  contract  is  nudum  pactum.  But  if  made  on 
good  comideration^  the  contract  substituted,  if  accepted  in 
discharge,  is  binding,  and  a  discharge,  without  its  being 
executed. — 1  Ld.  Ray.  122.— Cro.  Eliz.  304, 305. — ^  Hen- 
ry Black.  317. — Fitch  vs.  Sutton^  5  East.  230.^ flarruon  vs. 
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Close  ^  Wilson,  2  John.  Rep.  448. — Whoaton  1049. 
— 1  Dane's  Abr.  139,  Sec.  5.— PcnRcZV  case,  5  Coke, 
117.— Bac.  Ab.  I  vol.  41  and  n.— 1  Stra.  426,-- Blythe 
vs.  Hill,  I  Mod.  225.— I  Cora.  Dig.  134,  (B.  4,)  p. 
J  55,  ■  vs.  Gale. — Plowden,  5,  6,  11. —  Case  vs.  Bar- 

ber,  T.  Ray.  450, — Heathwate  et  ah  vs.  Crookshanks,  2  T. 
Rep.  24. — Drake  vs.  Mitchell  et  al,  3  East.  231 ,  Seymour  vs. 
JtUntwrtij  17  John.  Rep.  169. — James  vs.  David,  5  T.  Rep. 
141. — Wilkinson  vs.  Inglesby  fy  Stokes,   5  John  Rep.  386, 
391,  392. — Grant  et  al.  vs.  Shaw,  16  Mass.  Rep.  314. — Boyd 
4?s.  Suydam,  20  John.  7(',  78. — Coit  fy  Woolsey\9.  Houston. 
3  John.  Ca.  243-5-G-9. — 16  John.  Rep.  86-8.— S^ftwrn^'  j 
er  al.  vs.  Magnus,  2  Camp.  Rep.  124. — 11   East.  390. — 
Bradley  vs.  Gregory,   2  Campbell,  383.-5  T.  Rep.  5 1 3, 
617.— 1  John.  Rep.  34,  37.— 1  Bos.  &  Pul.  289.—  1  Esp. 
Ca.  135. 

2d.  When  the  debt  substituted  is  of  a  higher  nature,  the 
former  debt  is  extinguished. — 5  East.  259. — 1  Bac.  PI.  9. — 
I  Bay.  491.     Bee  Powell  on  Contracts,  332-3. 

3d.    A  tender  or  offer  to  pay  or  deliver  a  specific  arti- 

-cle,  is  a  discharge  of  the  contract  to  deliver. — Chip,  on 

Cont.  113.— D.  Chip.  Rep.  399.-8  John  Rep.  474.-2 

JohnCa.  411.— Day.R.  6S4,  695....1  Wils.  117.-1  Salk. 

112—3  Br.  Rep.  1663.— 3  John.  Ca.  243. 

4tb.  And  in  all  cases,  if  the  defence  accrue  after  the 
commencement  of  the  suit,  it  may  be  plead,  puis  darrien 
continuance. — 5  John.  Rep.  268,  386  — 7  John.  Rep.  401 . 

The  opinion  of  the  Court  was  pronounced  by 
Phelps,  J. — The  plaintiff's  counsel  have  treated  this 
defence  as  an  instance  of  accord  without  satisfaction.  If 
they  are  correct  in  this,  there  is  no  difficulty  in  the  case. 
There  is  no  doubt  that  an  accord  without  satisfaction  is  no 
bar  to  the  action,  and  that  an  accord  with  tender  of  satis- 
faction unaccepted,  is  no  better.  The  main  question  In 
the  case  however,  is,  whether  this  is  to  be  regarded  as  a 
case  of  accord  merely,  or  as  an  instance  of  a  new  and  su- 
perior contract,  superceding  and  extinguishing  the  old 
one. 

Great  industry  has  been  excrtei  in  examining  and  prc- 
scoting  the  authorities  which  really  do,  or  are  supposed  to 


Ftbrnarii, 
5832. 

Brytot 

99 

Gtlo. 


440  CASfiS  IN  IHE  SUPREME  COURt. 

^Snm     ^^^  ^P^'^  ^^^  subject ;  but  it  is  not  necessary  to  comment 
1832.       particularly  upon  the  cases  cited.    The  reason  of  the  sale 
BrjABt      upon  which  the  plaintiff  relies  is  obvious.     Anaccord  miib^ 
^'^        out  satisfaction  is  no  bar,  simply  because  there  is  no  con*^ 
sideration  and  no  mutuality  to  support  it;  because  tho 
creditor  has  no  means  of  obtaining  satisfactiotr  by  enfbr-^ 
cing  it,  and  of  course  derives  no  satisfation  directly  nor  iti^ 
directly  from  it.     The  authorities  all  put  the  subject  upon* 
this  ground.    The  want  of  consideration  not  only  appears^ 
but  is  assigned  as  the  ground  of  decision. 
y'     Much  stress  has  been  laid  upon  the  necessity  of  mutu* 
ality  in  a  contract.     This  term  is  often  used  in  the  books 
in  connexion  with  <  consideration.'    It  is  difficult,  howev^ 
er,  to  find  any  distinction  in  their  import.      It  would  her 
difficult  to  find  any  case,  where  a  consideration  exists  m 
which  there  is  no  mutuality,  or  a  case  of  mutual  legal  ob- 
ligation without  a  consideration.     The  terms  when  applied 
to  this  subject  are  synonymous ;  the  mutuality  sometimes 
arising  from  a  consideration,  as  in  the  case  of  a  considera- 
tion execui  ed,  and  the  consideration  sometimes  consisting 
of  mutual  obligation,  as  in  case  of  a  contract  on  both  sidev 
executory.     If  by  mutuality  is  intended  a  mutual  prospec* 
tive  obligation,  or  mutual  remedy,  the  law  does  not,  in  all 
cases,  require  it  as  essential  to  a  contract ;  although  in  ma- 
ny cases,  like  the  one  in  question,  the  consideration  de- 
pends upon  this  mutual  obligation — the  contract  being 
^   *  purely  executory. 

It  is  to  be  observed,  that  the  contract  set  forth  in  the  de- 
fendant's plea  is  a  contract  under  seal.  This  circumstance 
supercedes  all  enquiry  into  the  consideration :  The  seal 
imports  one.  It  is  necessary  neither  to  allege  nor  prove  it. 
Moreover,  if  mutuality  be  essential,  it  is  sufficient  that 
both  parties  have  bound  themselves  in  express  terms  under 
seal— the  one  to  deliver,  and  the  other  to  receive  the  horse » 
and  no  reason  can  be  assigned,  why  the  contract  could  not 
be  enforced  by  either. 

It  will  be  seen  therefore,  that  in  the  first  place,  there  is 
a  consideration,  the  seal  importing  one,  and  the  mutual  li- 
ability of  the  parties  upon  their  covenant  constituting  of  it- 
self a  consideration;  in  the  second  place,  there  is  a 
mutuality — both  parties    being  absolutely  and  equally 
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bound.    And  lastly^  that  the  plaintiff  has  a  full  and  ample    ^J^^!^* 
remedy  upon  the  contract  pleaded  in  bar.  ,^^1833. 

This  brings  the  case  within  the  rule  laid  down  in  Plow-  Brymrt"^ 
den  6,  and  3  John.  Cas.  342,  that,  whenever  the  new  agree*  JJf^ 
ment  furnishes  an  adequate  remedy  to  the  party,  it  may  be 
pleaded  in  bar  of  the  former.  Indeed,  the  cases  cited  by 
the  plaintiff,  go  expressly  upon  the  ground  that  the  credi^^ 
tor  could  not  enforce  the  accord,  and  of  course  it  could  bo 
no  bar  to  his  action. 

The  result  is,  that  neither  the  sale  relied  on  by  the  plain* 
liff,  nor  the  cases  cited  by  him,  are  applicable  here ;  as 
neither  the  reason  of  the  one,  nor  the  grounds  upon  which 
the  others  Were  decided,  exist  in  this  case. 

It  may  be  added,  that  the  term  *  accord,'  in  its  strict 
technical  sense,  has  no  applicability  to  an  instrument  un- 
der seal.  It  is  used  to  denote  an  agreement  without  con- 
sideration,— the  consent  of  two  parties  not  ripened  into  a 
contract.  It  is  never  used  with  reference  to  a  contract 
^  like  the  one  in  question ;  nor  can  it  be,  with  propriety.  *  / 
if  Further  it  is  not  to  be  denied,  that  a  tender  of  the  horse 
by  the  defendant  was  all  that  could  be  required  of  him; 
and  that  such  a  tender,  if  the  contract  is  binding,  is  cqui* 
valent  to  performance,    f 

It  is  argued  however,  that  the  defendant's  remedy  is  by 
suit  on  his  contract  to  recover  damages  for  the  plaintiff's 
refusal  to  receive  the  horse.  This  argument  concedes  the 
whole  ease ;  for  if  either  party  can  sustain  an  action  on  the 
contract,  doubtless  both  can.  But  suppose  the  defendant  ^ 
adopts  this  remedy;  what  should  be  his  rule  of  damages? 
The  agreement  of  the  plaintiff  is  to  receive  the  horse  in 
full  satisfaction  of  his  notes.  The  rule  of  damages  would 
be  the  amount  of  the  notes. — He  would  be  entitled  to  be 
placed  in  the  same  situation  as  if  the  horse  had  been  re- 
ceived— See  Ferris  VB.  Barlow,  2  Aik.  106.  This  being 
the  case,  be  would  be  entitled,  to  prevent  circuity  of  action, 
to  plead  the  agreement  in  bar.  Some  stress  is  laid  upon 
the  stipulation,  that  if  the  horse  were  not  delivered,  the 
suit  should  go  on.  This  stipulation  merely  furnished  the 
plaintiff  an  additional  security  for  the  performance  of  the 
contract — giving  him  an  election  if  not  performed,  to 
MO  upom  it,  or  prosecute  his  suit.    The  stipulation  is  mer#- 
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ly  collateral  to  the  contract.  But  it  is  difficult  to  attach 
any  importance  to  this  stipulation,  since  the  contract  wa$ 
perfomied.  It  certainly  affords  no  reason  why  the  defend- 
ant, havitrg  performed,  is  not  entitled  to  the  full  benefit  of 
the  contract.  Indeed,  it  of  itself  furnishes  sufficient  evi- 
dence of  the  intention  of  the  parties,  that  if  the  contract 
were  performed,  the  suit  was  not  to  proceed. 

Finally,  the  contract  set  forth  in  the  plea,  was  a  substi* 
tute  for  the  original  one,  and  operated  to  extinguish  it,ei^* 
cept  in  a  certain  contingency.  The  intention  of  the  par- 
ties, that  if  performed,  it  should  satisfy  the  cause  of  action, 
is  apparent.  The  defendant  has  done  all  in  his  power  to 
perform,  and,  unless  the  plaintiff  can  make  out,  that  not* 
withstanding  his  covenant,  he  was  at  liberty  to  treat  the 
contract  as  a  nullity,  an^  refuse  to  receive  the  horse,  he 
must  submit  to  the  result,  that  it  is  in  the  eye  of  the  law 
performed,  and  his  debt  consequently  satisfied.  i 

Judgement  of  the  County  Court  reversed,  and 

Judgement  for  defendant. 
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Enoch  Lockwood  vs.  Nomlas  CobbJ 

That  the  fee  of  thirty-foar  cents,  allowed  a  jnttiee  of  the  peace  for  taking^ai 
deposition  inclndin;  the  eaption  and  certificate,  doea  not  include  the  vricio^ 
of  the  deposition. 

That,  if  the  magistrate  writes  tbe  deposition  of  a  witoeta,  he  iooora  no  p4Hi* 

ally  under  the  statute  of  !S21,  by  taking  pay  for  such  writing,  beside  thirty*foiir 
cents  for  the  caption  and  certificate. 

This  action  came  up  from  the  County  Court  on  excep- 
tions to  the  decision  of  said  Court.  The  action  was  bro't 
for  ihc  puiposcof  recovering  a  penalty  for  taking  unlawful 
feci,  rijt- fcjiauue  of  1821,  termed  Vthe  fee  bill,' provides 
spei  iiio  lies  for  the  services  of  the  various  officers  in  tbe 
Slate,  and  annexes  a  penalty  of  ten  times  the  amount  any 
officer  snoulil  receive  above  the  sum  so  specified.  Among 
other  items,  it  allows  a  justice  of  the  peace  thirty-four 
cents  for  taking  a  deposition,  including  the  caption  and 
certificate ;  and  says  nothing  about  the  writing  of  tbe  dep- 
osition. The  case  shows,  that  defendatit  was  a  justice  of 
be  peace,  and  took  a  deposition  at  the  request  of  tbe 
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plaintiff;  and  wrote  the  depoaiiion  as  well  as  the  caption :  ^1^1^* 
and  demanded  and  received  for  the  whole,  fifty  cents.  ^^az. 

This  action  was  brought  to  recover  the  penalty  fur  what  i^^ckwinxi 
was  received  over  thirty-four  cents*     It  was  brought  before      ^^^^ 
a  justice  of  the  peace,  and  went  by  appeal  to  the  County 
Court;  and  came  to  this  Court  on  exceptions,  a3  by  writ 
of  error. 

I$aac  JVl  Cmhman^jor  plaintiff. — ^The  only  question  to  b^ 
determined  in  this  case  is,  what  is  the  meaning  of  the 
words  of  the  fee  biU  in  the  statute,  "  taking  deposition  iut- 
eluding  caption  and  certificate?" 

If,  by  the  ordinary  rules  of  construction,  words  are  to  be 
taken  in  their  common  acceptation,  the  expression  *^  taking 
a  deposition,"  means  writing  the  deposition. 

If  no  caption  or  certificate  was  made  necessary  by 
the  statute,  there  could  be  no  doubt  about  the  meaning  of 
the  phrase  **  taking," 

That,  by  the  word  taking  here  was  meant  the  writing.  ^ 
the  deposition^  seems  too  clear  to  admit  of  a  doubt. 

If  the  word  taking  was  not  intended  to  mean  writings 
why  did  not  the  Legislature  say,  '*  for  taking  caption  wd 
certificate  of  a  deposition,  ih irty- four  ceo ts?" 

But  the  expression  is,  takings  &c.,  including  caption^  <Lc. 
I  have  uniformly  given  this  construction  to  this  statute  | 
and  this  is  the  first  instance  in  which  I  have  heaird 
or  known  of  a  presence  that  an  additional  fee  for  tpriting  has 
ever  been  demanded. 

By  the  3d  section  of  the  act,  (see  Stat.  p.  305)  vniting 
depositions  is  not  mentioned. 

If  the  taking  was  not  intended  to  include  mriiii^i  it  i$  io 
be  presumed  that  writing  depositions,  dec.  ^  aix  cents  tot 
Bvery  100  words  shall  be  allowed"  would  have  been  insoct-i 
«d  among  the  exceptions  in  that  sectioii. 

But  it  says,  '^  records  of  proceedings^  CQj^es^  aitesiaiion^  m 
tfirtijieates^  other  than  those  enumerated  in  tbiafee<*bill|  ^c, 
ux  eents  for  every  100  words." 

The  wordfi  '*  taking  and  including,"  are,  therefore,  plain*, 
ly  inteaded  to  embrace  the  whole  service  of  getting  the  testis 
mony  or  deposition  on  paper,  iostsitutory  furoi ;  &.  anjr  otbev 
construction  would  give  no  meaning  whatever  to  the  word 
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including;  and  would,  it  is  believed,  be  a  pitifal  evasion  of 
the  plain  meaning  of  the  statute. 

If  the  Court  allow  this  charge,  as  a  legitimate  one,  they 
consequently  allow  it  to  the  party  in  favor  of  whom  it  if 
primarily  taxed  in  his  bill  of  costs,  as  a  proper  item  of  tax- 
ation«     For  all  legal  taxable  costs  should  follow  suit. 

Jacob  Collamer^  contra. — The  only  question  in  this  case 
if,  does  the  expression  in  the  fee-hill,  as  to  justices'  feeSi 
*' for  taking  deposition,  includmg  caption  and  certificatOy 
thirty-four  cents/'  include  the  time  and  labor  of  mriiing 
the  deposition  ? — Stat.  298. 

Ist.  This  is  a  penal  action,  and  the  statute  must  receive 
a  strict  conslruction ;  and,  most  clearly,  the  words  of  the 
statute  do  not  include  the  writings. 

2d.  The  statute,  in  those  places  where  the  word  inclu* 
ding  is  used,  proceeds  to  all  particulars,  and  is  to  be  con- 
strued as  extending  to  no  others ;  as,  where  copy  of  appeal 
18  regulated. — Stat.  299. 

3d.  It  is  unreasonable  and  unjust  to  hold  the  writing 
a  deposition  as  inchided  in  this  charge  ;  as  the  same  have 
every  degree  of  length  and  difficulty,  and  can  have  no  fix- 
ed measure  of  price. 

4tb.  The  fee-bill  fixes  a  price  only  for  official  services  ; 
and  nothing  else  is  to  be  construed  as  inc:luded,  unless 
clearly  and  expressly  named. 

The  writing  a  deposition  is  not  an  official  act.  It  may 
be  done,  and  is  to  be  presumed  in  the  law  to  be  done,  by 
the  deponent ;  as  it  is  in  his  language,  and  by  him  signed  ; 
or  it  may  be  written  by  another,  and  is  no  where  required 
by  the  justice  to  be  certified  as  his  official  act.  The  takings 
spoken  of  in  the  statute,  is  the  official  act  of  cautioning, 
examining  and  swearing  the  witnesses ;  and  for  this  offi- 
cial act,  together  with  caption  and  certificate,  the  tJurty-^ 
four  cents  are  given  by  statute. 

5th.  If  a  deposition  were  written  by  a  deponent, 
could  not  a  justice,  with  truth  aud  propriety,  put  on  such 
deposition  the  legal  certificate,  *'The  within  deposition 

was  taken  and  sealed  by  up  me, ,  Justice  Peace*" 

If  so,  the  taking  does  not  include  writing. 

The  opinion  of  the  Court  was  pronounced  by 
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Hof CHiNsoN,  C.  J. — One  qiiesfion  only  is  presented  in 
this  case ;   and  it  is  presumed,  that  the  practical  impor- 
tance of  the  principle  embraced  in  this  question,  occasion- 
ed  its  coming  (o  this  Court,  rather  than  the  magnitude  of 
the  sum  in  controversy.     The  question  really  is  this : — 
whether  the  sum  of  thirty- four  cents,  fixed  as  a  compensa- 
tion to  a  justice  of  the  peace  for  taking  a  deposition,  inclu- 
ding caption  and  certificate,  is  all  that  he  can  safely  take, 
even  when  he  mites  the  deposition.     The  statute,  which 
was  in  force  prior  to  November,  1821,  used  this  phrase  : — 
*^  Taking  deposition  out  of  Court,  thirty-four  cents."  There 
was  also  a  broad  sweeping  section,  relating  to  matters  not 
partieularly  named,  and  giving  seven  cents  for  each  100 
words,  and  seventeen  cents  for  a  copy  of  the  whole  case. 
Reports  were  circulated  in  and  about  the  Legislature,  that 
some  magistrates  had  adopted  a  practice  rather  of  specula- 
tion, in  taking  depositions. — ^That  some  took  thirty-four 
cents  for  the  certificate  of  the  oath  and  caption,  and  sev- 
enteen cents  for  the  certificate  of  its  being  taken  and  seal- 
ed up  by  him.    Others  took  all  this,  and  added  what  the 
writing  of  the  caption  which  follows  the  oath  would  amount 
to  at  seven  cents  for  each  100  words.     This  was  the  evil 
to  be  remedied  by  the  new  statute.     It  is  the  business  of 
the  witness,  to  write  his  own  deposition,  or  procure  it  done. 
The  official  business  of  the  justice  commences  after  the 
deposition  is  written  and  signed.     He  then  examines  and 
cautions  the  deponent  relative  to  the  truth  of  the  deposi- 
tion, and  administers  the  oath,  and  makes  out  the  certifi- 
cates and  caption.     AH  this  is  a  uniform  business,  and  de- 
serves a  uniform  compensation;  while  the  writing  of  the 
deposition  could  have  no  reasonable  sum  fixed,  till  its  length 
becomes  known.     The  writing  of  the  deposition  is  no  part 
of  the  official  duty  of  the  Magistrate.     Any  other  indiffer- 
ent person  may  do  it  as  well  as  the  magistrate,  even  if  the 
deponent  is  unable  to  do  it  himself.     If  the  magistrate 
does  write  the  deposition,  it  is  as  reasonable  that  he  should 
receive  pay  for  it,  as  that  any  other  person  should  receive 
it. 

There  is  nothing  in  this  case,  that  shows  how  long  this 
deposition  was;  but  as  only  sixteen  cents  were  claimed  as 
received  for  writing  it,  we  presume  that  a  reasonable  sum. 
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Indeed,  the  decision  of  the  County  Court  embracei  no  cdd^ 
troTersy  upon  that  point. 

The  judgement  of  the  County  Court  was  in  iavor  of  tha 
defendant,  that  the  facts  proved  did  not  render  him  liable 
to  the  penalty  sued  for ;  and  that  judgement  is  af&nned. 


WlHDIOSr 
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Calvin  Johnson  vs.  John  Tilden. 

That,  if  the  land  tued  for  is  not  appropriated  or  set  off  to  any  particnlar  prO' 
prietor'a  right,  the  plaintiff  may  recorer  against  ono  ,who  hat  no  tide  in  tows,- 
•n  prfrfiiog  a  title  in  himself  to  the  after  division  of  any  psoprietor's  right. 

That,  whether  the  plaintiff's  title  is  of  a  Iarg»  or  smaU  nndiFldcd  portion  of 
the  land,  makes  no  difference.  He  has  a  right  to  oast  the  defendaBt  a  stran-^ 
ger  to  title,  and  hold  for  the  benefit  of  all  the  tenants  in  common. 

That  sQch  title  is  defeated  by  defendant's  showing  himself  to  hare  titl« 
as  tenant  in  eornmon,  unless  plaintiff  can  show  an  oasterby  the  defendant ;  iw 
which  ease  the  plaintiff  shoitid  only  recorer  to  be  let  in  as  tenant  in  commom 

That  defendant's  receiviiig  a  deed  of  the  whole  lot,  and  taking  possession » 
and  claiming  the  whole  in  his  own  right,  is  a  safficient  onster;  and  tlie  plain- 
tiff need  not  prove  a  demand  of  pCBsetston. 

This  was  an  action  of  ejectment  for  a  hundred  acre  lot  of 
land,  being  No.  10  in  the  seventh  range  of  lots  in  Norwich. 
There  was  a  jury  trial,  and  a  verdict  for  the  plaintiflT;  and* 
the  defendant  filed  exceptions  to  several  decisions  of  the 
County  Court  upon  matters  of  law,  which  appear  in  a  long 
bill  of  exceptions,  allowed  by  the  Judges  of  the  County 
Court.  A  principal  matter  of  controversy  was»  whether 
this  lot  No.  10  was  vacant  land,  or  had  been  located  to  any 
particular  right. '  The  plaintiff  contended,  that  it  was  va- 
cant land,  only  as  he  bad  pitched  upon  it  his  after  divis- 
ion to  the  right  of  one  Samuel  Johnson,  an  original  gran- 
tee in  the  charier.  The  defendant  claimed  it  as  already 
located  to  the  right  of  one  Long,  from  whom  he  derived  ti- 
tle to  himself;  and  claimed  to  hold  against  the  plaintiff. 
The  testimony  upon  tliis  point  is  of  no  consequence  here  : 
it  went  to  the  jury,  and  they  decided  for  the  plaintiff. 

In  the  course  of  the  trial,  several  questions  of  law  were 
raised  and  decided.  To  understand  these,  some  facts  must 
he  stated. 

The  plaintiff  made  a  title  to  the  after  devision  of  said 
right  of  Samuel  Johnson,  or  a  part  of  it,  the  whole  suppo- 
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med  to  be  about  thirty-three  acres.  He  had  made  an  irre- 
gular pitch  of  this,  and  some  other  after  divisions,  to 
which  he  showed  no  title  over,  the  whole  lot. 

The  defendant  showed  an  ancient  deed  from  Long,  an 
original  proprietor,  to  one  Jacob  Burton  of  the  whole  of 
said  Long's  right.  Burton,  in  the  year  1793,  conveyed  to 
the  defendant's  father,  to  whom  he  is  heir,  as  admitted  on 
trial,  this  lot  No.  10  describing  it  as  the  second  division  lot 
of  said  Long's  right.  The  plaintiff,  to  show  Long's  second 
division  lot  to  be  elsewhere,  produced  plans  and  papers 
from  the  Clerk's  office,  one  of  which,  called  a  manuscript, 
was  objected  to,  but  admitted.  It  was  in  the  hand-writing 
of  Paul  firigham,  a  proprietor,  and  proprietor's  clerk,  for 
many  years. 

fitfendanf*  argument  in  support  of  his  exceptions.— -It  is 
contended  by  defendant,  that,  if  nothing  had  been  shown 
on  the  part  of  defendant,  leaving  him  an  entire  stranger  to 
the  title,  the  plaintiff  could  not  have  recovered. 

1.  The  very  circumstance  of  the  proprietors  laying  out 
the  first,  second  and  third  divisions  of  Hundred  Acre  Lots, 
flhows  none  of  these  lots  were  regarded  by  them  as  com- 
mon and  undivided  land. 

2d.  The  Court  erred  in  admitting  the  copy  of  record  of 
the  proprietors,  purporting  to  be  a  pitch  of  lot  No.  10,  7th 
range  to  the  rights  of  Samuel  Johnson,  John  Johnson  and 
Jacob  Finton. 

The  paper  in  question  does  not  sever  any  particular 
part  of  lot  No.  10,  to  each  or  either  of  the  rights,  mention- 
ed in  the  pretended  pitch.  This  lot,  therefore,  still  lies 
in  common,  at  least  among  the  three  rights. 

But  when  it  is  recollected,  that  plaintiff  made  title  to 
only  one  half  the  undivided  land  belonging  to  one  right, 
supposed  to  be  33  1-3  acres,  viz  :  that  of  Samuel  Johnson. 
That  others  still  own  the  other  rights,  for  whom  the  plain- 
tiff had  no  right,  and  that  the  pitch,  if  it  may  be  called 
one,  does  not  sever  any  particular  part  to  the  right  of  Sam- 
uel Johnson,  which  plaintiff  owned,  the  plaintiff  is  where 
he  was  before  he  pretended  to  pitch.  Plaintiff  by  the  pitch 
makes  no  title  to  any  particular  part  of  the  lot)  and  the 
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{Htoh  has  no  efiect  whatever  in  the  cause.  The  lot,  if  U 
was  before  common  land,  remains  common  land  still. — 
~  When  a  piece  of  land  is  severed  to  any  particular  rigfct 
the  owner  of  the  right  has  and  holds  such  piece  in  sever- 
alty. Now  which  part  of  lot  No.  10,  by  this  pitch,  he- 
longs  to  the  right  of  Samuel  Johnson,  to  satisfy  plaintiff 
for  his  half  of  the  undivided  land  of  that  right  under  bis 
deed  ? 

The  plaintiff,  then,  allowing  No.  10,  to  be  common  land, 
has,  not  by  this  verdict,  recovered  according  to  his  right. 
For,  the  pitch  being  nothing,  he  has  only  made  out  a  right 
in  common  with  the  other  proprietors,  and  so  has  not  re- 
covered according  to  his  right.  Adams  on  Eject.  186; 
Stat.  85. 

Defendant  also  gave  in  evidence  a  book  of  records  with 
proof  that  the  same  was  made  between  the  years  1795  and 
1807. 

The  parties  both  referred  to  the  fragments  of  an  c^ld 
book  of  records  which  are  made  part  of  the  caae. 

The  defendant  insisted  that  said  book  of  records  was  to 
be  preferred  as  evidence  to  the  said  manuscript,  in  any 
case  wherein  they  differed. 

And  that  allowing  said  lot  No.  10,  to  be  common  land 
in  1802,  yet  the  title  as  shown,  made  the  parties  tenants  in 
common,  and  plaintiff  having  shown  no  ouster,  could  not 
recover. 

The  Court  overruled  this  ground  of  defence,  on  thesug*- 
gestion  that  the  defendants  claim  to  the  exclusive  title  and 
possession  of  the  whole  lot  was  an  ouster,  and  that  the  ti- 
tle set  up  by  defendant  would  not  make  him  a  tenant  in 
common* 

It  is  contended,  that  the  decision  of  the  Court  in  admit- 
ting the  pretended  survey  was  wholly  wrong. 

The  Court  erred  in  admitting  the  paper  manuscript,  and 
in  the  charge  giving  it  a  preference  to  the  record. 

This  is  a  mere  loose  paper  without  date  or  signature, 
by  whom  made  does  not  appear,  except  from  the  proof  of 
the  hand  writing. 

The  Court  charged  the  jury,  that  title  shown  by  defend-* 
ant  did  not,  if  the  lot  No.  10  in  7  range  was  common  land, 
make  defendant  tenant  in  common  with  plaintiff. 
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If  it  were  common  land,  all  the  proprietors  bad  an  in-    ^l^^^* 
t^rest  in  it  in  common.     A  deed,  therefore,  of  the  lot, 
from  any  one  proprietor,  would  convey  the  interest,  which* 
he  had  in  the  lot. 

The  rule  is  believed  to  be  universal,  that  when  the  gran- 
tor conveys  a  larger  interest  than  he  owns  in  the  tract  de- 
scribed,  whatever  be  may  be  found  to  have  will  pass. 

The  doctrine,  that  the  tenant  by  conveying  a  greater  in- 
terest than  be  owns,  forfeits  the  whole,  does  not  apply  in 
tbk  country. 

Again  the  Court  charged,  that,  if  the  parties  were  ten* 
ants  in  common,  yet  the  defendants  exclusive  claim  to  the 
title  and  possession  of  the  whole  waa  a  sufficient  ouster  to 
enable  the  plaintiff  to  recover  according  to  his  right  and  be 
let  in  <u  tenant  in  common. 

This  is  believed  to  be  erroneous.  The  defendant's  ex- 
clusive claim  must  be  tested  by  his  refusal,  on  demand,  to 
admit  this  fellow  commoner.  Merely  being  in  possession 
of  the  whole  and  having  a  deed  of  the  whole,  defending  for 
the  whole  when  sued,  is  not  sufficient. 

Bttt  the  verdict  is  for  the  whole  lot. 


Argument  for  plaint^. — ^The  plaintiff  having  shown  an 
undivided  right  in  himself,  was  entitled  to  recover  of  the 
defendant  without  any  proof  of  severance,  until  defendant 
shewed  title  of  undivided  lands  in  town  ;  and  therefore  the 
said  testimony,  as  to  the  pitch  was  immaterial.  But  it  was 
only  urged,  as  being  sanctioned  by  acquiescence. 

Another  question  arises  as  to  tenancy,  in  common  and 
ouster.  The  plaintiil  had  shewn  title  to  an  undivided 
share,  and  claimed,  that  the  lot  in  question  was  undivided 
land  in  town.  The[defendant  claimed  and  had  a  deed  of  it 
as  the  2d  division  lot  of  Lemuel  Long.  The  plaintiff  con- 
vinced the  jury,  that  the  2d  division  lot  of  Long  was  in 
another  place,  and  therefore  the  defendant  was  as  a  stran- 
ger to  this  land.  But  the  defendant  contends,  that,  as 
Burton  assumed  the  whole  right  of  Long,  and  deeded  to 
defendant's  ancestor  this  lot,  as  his  2d  division,  and  as  in 
severalty  and  in  fee ;  that  though  it  did  not  pass  as  such, 
yet  Long's  undivided  right  in  it  passed  by  the  deed.  1st. 
Now,  can  such  be  the  effect,  when,  if  so,  the  covenants  of 
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Biezen  and  warranty  in  the  deed  would  not  be  broken, 
though  made  for  a  whole  lot  in  severalty,  if  the  grantor 
happened  to  have  a  hundereth  part  in  common.  2d.  How 
entirely  inconsistent  is  this  with  the  next  view  taken,  that 
is,  the  defendant  is  in  under  a  deed  claiming  exclusive 
ownership  in  severalty.  This  is,  roost  clearly  an  ouster  of 
all  others ;  for  possession  under  such  a  claim  and  deed  for 
]  5  years  would  have  barred  all.  Now,  is  this  man  to  be 
permitted  to  say,  I  am  a  mere  tenant  in  common  and  have 
committed  no  ouster  of  my  cotenants  ? — Pomeroy  vs.  MShf 
3  Vt.  Rep.  410,  &  authorities  on  p.  412. 

It  is  apparent,  that  all  the  rest  of  this  case  is  merely  an 
attempt  to  procure  a  new  trial  on  the  weight  of  testimony. 
The  defendant  has  had  no  testimony  excluded,  and  the 
plaintiff  none  admitted,  to  which  there  was  exception  far- 
ther than  already  noticed.  He  has  had  repeated  and  full 
hearing  before  the  jury,  and  they  have  found  for  the  plain- 
tiff, under  a  charge  by  the  Court,  to  which  there  is  no  ex- 
ception. Now  can  he  by  any  ingenuity  of  counsel,  by 
proceedings  as  of  error,  procure  a  new  trial,  and  thus  add 
to  the  delays  of  justice,  already  so  protracted^  under  our 
system  of  review, 

It  may  perhaps  be  suggested,  that  it  is  hard  the  plain- 
tiff should  recover  on  showing  title  to  but  part  of  the  lot. — 
This  is  nothing  to  the  defendant,  who  owns  no  part ;  and 
the  right  to  recover  in  such  case  is  too  well  settled  to  be 
now  questioned. 

The  defendant  may  say,  the  plaintiff  owning  only  afler- 
division  rights,  had  no  right  to  question  the  regularity  of 
the  previous  divisions.  In  answer  to  this,  the  plaintiff 
says, 

1st.  The  course  taken  by  the  plaintiff  in  this  respect 
was  not  objected  to  on  trial. 

2d.  That  the  plaintiff  did  not  object  to  the  regularity  of 
the  division,  but  merely  showed  that  the  land  in  question 
was  not  included  in  the  division,  and  was  in  fact  undivid- 
ed land. 


The  opinion  of  the  Court  was  pronounced  by 
HuTcuiKsoif,  C.  J. — The  Court  consider,  that  the  plain- 
tiff made  out  a  sufficient  title  to  this  land,  if  it  were  then 
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tiodivided  land,  and  the  defendadt  were  a  stranger  to  all 
title  to  the  undivided  lands  in  town.  It  is  no  matter  wheth- 
er his  title  extended  to  half,  or  any  less  quantity  of  the ' 
land,  if  it  extended  over  the  whole.  That  entitled  him  to 
recover  the  whole,  and  put  out  the  defendant,  and  take  and 
hold  possession  for  himself  and  his  cotenants  in  common, 
whoever  and  wherever  they  might  be.  This  is  clear  in 
principle ;  and  decision,  to  that  eflTect,  have  been  often 
made  in  this  state.  The  title  of  each  tenant  in  common 
necessarily  extends  over  the  whole  land  thus  holden  in 
common,  and,  not  only  can  he  sue  alone,  and  oust  any  in-* 
trader,  but,  at  common  law,  he  must  sue  alone. 

Hence  the  practice  in  England,  that  each  gives  his  se- 
parate lease  to  some  third  person,  who  becomes  plaintiff, 
or  sues  on  the  demise  of  these  several  tenants  in  common. 
In  this  view  there  is  no  importance  to  be  attached  to  the 
evidence  of  the  plaintiffs'  pitch  of  this  land  to  the  rights^ 
he  claimed  to  own.  It  was  not  admitted  as  of  any  availf 
otherwise,  than  as  sanctioned  by  the  acquiesence  of  those, 
who  had  a  right  to  contest  its  legality. 

With  regard  to  the  paper,  found  in  the  office  of  the  pro- 
prietor's Clerks,  called  the  manuscript  paper,  which  was 
objected  to  by  the  defendant ;  we  consider,  that  the  case 
does  not  show  sufficiently  how  this  paper  came  into  the 
office,  or  why  it  was  there,  or  for  what  purpose  it  was 
made,  or  whether  it  was  ever  sanctioned  by  the  proprietorSy 
so  as  to  become  valid  for  any  purpose,  to  entitle  the  plain- 
tiff to  read  it  to  the  jury*  The  case  shows  it  not  admitted 
as  record  evidence ;  but  it  was  submitted  to  the  jury  to 
decide,  from  all  circumstances  in  evidence,  whether  this^ 
or  the  one  differing  from  it  only  aJs  to  the  location  of  thia 
lot,  but  which  was  in  the  book,  used  as  evidence,  was  the 
one,  which  the  proprietors  themselves  sanctioned  as  of 
binding  force.  Yet  the  Court  consider,  that  the  case  does 
not  show  sufficient  evidence  of  its  validity  to  admit  it  to 
be  thus  submitted  to  the  jury. 

The  Court  also  consider,  that  the  instructions  to  the  ju- 
ry with  regard  to  the  tenancy  in  common  were  incorrect, 
so  far  as  related  to  the  defendant's  having  no  right  as  ten- 
ant in  common  under  the  deed  from  Burton.  It  appears 
by  the  case  ,that,  when  Burton  conveyed  this  lot  to  Tilden^ 
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he,  BurtOD,  owned  the  whole  right  of  Liong.    This  include 
ed  the  after  division.     Now,  the  Court  are  of  opinion,  that, 
"^  if  this  lot  were  not  the  second  division  lot  of  Long's  right, 
yet,  if  it  was   undivided   land,  it  was  as  much  subject  to 
Burton's  after  division,  as  that  of  any  other  right,  and  that 
Burton's  deed  to  Tilden  conveyed  to  him  whatever  inter* 
est  he  had  in  this  lot ;  which  was  a  tenancy  in  common,  to 
the  amount  of  his  after  division.     Were  the  plaintiff's  pitch 
legal,  to  effect  an  application  of  this  lot  to  his  after  divis- 
ion, it  would  only  make  him  tenant  in  common  with  all 
those  proprietors,  who  had  not  obtained  their  portion  of 
land  to  supply  their  after  division.     Moreover  this  deed  to 
Tilden  was  prior  to  the  plaintiff's  pitch)  and  nothing  ap^^ 
peared  in  the  case,  that  the  right  of  Long  has  ever  had  its 
after  division.     This  entitled   the  defendant  to  remain  in 
possession,  and  the  verdict  most  favorable  to  the  plaintiff, 
under  these  circumstances,  would  only  admit  of  hisrecov-> 
ering,  to  be  let  in  as  tenant  in  common  with  the  defendants 
A  further  question  is  here  raised,  whether  the  plaintiff 
if  all  other  objections  were  removed,  could  recover  at  all, 
without  proving  a  demand  to  be  let  in  as  tenant  in  com- 
mon, before  the  action  was  commenced  ?  We  entertain  no 
doubt  upon  this  point.     The  deed  from  Burton  to  Tilden 
does  not  convey  some  undivided  portion  to  hold  as  tenant 
in  common,  but  conveys  the  whole  lot  as  owned  in  sever* 
alty ;  and  describes  it  as  having  been  severed  to  the  right 
of  Long  as  his  second   division.     And  the  defendant  has 
taken  possession  and  holds  it  thus  in  severalty;  and  claims 
to  hold  the  whole  in  his  own  right.     This  is  a  sufficient 
ouster,  to  render  the  defendant  liable  to  a  suit  by  his  co-- 
tenant, without  any  previous  demand. 

On  account  of  the  errors,  thus  noticed,  in  the  decisions 
of  the  County  Court,  and  in  their  instructions  to  the  jury, 
judgement  is  reversed,  and  a  new  trial  is  granted. 
Marsh,  for  defendant. 
Collamer,  for  plaintiff. 
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That,  io  a  tpaeial  assnmpsit  and  plea  of  dob  aasampsity  it  it  no  objeetion  to 
•Tidence  offered,  that  it  does  not  prove  a  good  cause  of  action,  if  it  proves 
tfte  speeial  promise  declared  upon. 

That  fjingi  of  the  plafBtiff  #ho  sues  as  adurintstrator,  relalire  to  the  note 
in  suit,  and  tending  to  prove  it  not  dne,  are  not  admissible  in  OTidenee,  aniese 
he  refers  to  something  within  his  own  knowledge ;  and  which  woald  be  obliga- 
torj  between  him  and  the  estate,  he  represents. 

That  a  note  payable  to  A'.  B.,  guardian  of  C.  t>.  matt  be  sued  in  the  name 
of  A.  B.  and  sotn  the  name  of  the  administrator  of  C.  D.  And,  if  sned  in  the 
name  of  the  latter  and  there  is  a  verdict  for  the]  plaintiff,  jadgement  will  be 
arrested. 

That  when  defendant's  motion  in  arrest  is  overruled  by  the  County  Court, 
add  that  judgement  is  reversed  in  the  Supreme  Court,  the  defiendant  is  enti- 
tled to  hii  eoBts  before  the  Supreme  Court,  but  to  no  other  costs. 

This  action  was  brought  up  from  the  County  Court  by 
exceptions  to  their  decisions.  The  following  is  a  copy  of 
the  Bill  of  exceptions,  allowed  by  the  judges,  so  far  as  ne- 
cessary to  understand  the  points  litigated. 

This  was  an  action  of  assumpsit,  brought  by  the  plain- 
tiff in  hitf  capacity  of  administratoir  of  Jotham  Wheelock, 
an  insane  person,  deceased,  on  a  note,  payable  to  Ebene- 
zer  Wheelock,  guardian  of  said  Jotham  Wheelock,  execu- 
ted in  the  life  time  of  said  Jotham,  and  while  he  was  un- 
der the  guardianship  of  the  said  Ebenezer  Wheelock. 

The  cause  was  put  to  the  jury  under  the  general  issue. 

The  plaintiff  to  support  the  issue  on  his  part,  offered,  in 
evidence  to  the  jury,  a  Note,  of  which  the  following  is  ar 
copy,  to  wit, 

"l^or  value  received,  I  promise  to  pay  Ebenezer  Whee- 
"  lock,  guardian  of  Jotham  Wheelock,  Sixty-nine  dollars 
V  and  twenty-two  cents,  with  use,  on  demand.  Witness 
■*my  hand  this  29th  day  of  May,  A.  D.  1827,  at  Caven- 
"  dish." 

(Signed)        "JONATHAN  WHEELOCK.  Jr." 

The  defendant  objected  to  said  note's  being  given  in 
evidence  to  the  jury  ;  but  the  Court  decided,  that  said  ob- 
jection be  overruled,  and,  said  note  was  read,  as  evidence 
to  the  jury. 

The  plaintiff  also  read  as  evidence  to  the  jury,  the  depo- 
sition of  Ebenezer  Wheelock,  which  shows  the  execution 
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^ji^Jl^!^'    of  the  note  to  him,  while  Guardian,  and  his  delireriiig  th^ 

1S33.  '     same  to  Joseph  D.  Wheelock,  who  succeeded  him  as  guar- 

wheeiock    dian ;  and  that  said  note  wafi  due  and  belonged  to  said 

Wheelock.   Jotham. 

The  defendant,  to  maintain  the  issne  on  his  part,  offered 
in  evidence  to  the  jury  a  duly  authenticated  copy  from  the 
probate  records  of  the  district  of  Windsor,  showing,  that 
Jesse  Spaulding  and  Joseph  Stone  were  by  the  Probate 
Court  for  said  district  duly  appointed  a  Committee  to  take 
an  inventory,  and  make  an  appraisal  of  the  estate  of  said 
Jotham  Wheelock,  deceased. 

The  defendant  also  offered  in  evidence,  the  testimony  of 
the  said  Jesse  Spaulding  and  Joseph  Stone,  tending  to 
prove,  that  in  pursuance  of  said  appointment,  they  took 
an  inventory,  and  made  an  appraisal  of  the  estate  of  the 
said  Jotham  Wheelock,  deceased,  an  J,  that,  on  that  occa- 
sion, the  said  administrator  brought  forward  the  said  note, 
and  said  to  the  said  appraisers,  '*  There  is  a  note  against 
Jonathan  Wheelock,  jr.  which  is  not  to  be  collected,  "but 
to  be  given  up  to  him.  You  may  appraise  it  at  something 
or  nothing."  And  also  tending  to  prove,  that  the  said  ap- 
praisers did  appraise  and  inventory  the  said  note  at  only 
$20.  And  also,  tending  to  prove,  that  the  said  Jonathan 
Wheelock,  jr.  was  able  to  pay  the  full  amount  of  said  note, 
and,  that  said  note  would  have  been  good  for  the  full  a- 
mount  thereof,  in  case  it  were  justly  due.  To  all  which 
the  counsel  for  the  plaintiff  objected,  and  the  Court  deci- 
ded, that  the  same  be  excluded.  On  the  evidence  afore- 
said, the  Court  directed  the  jury  to  return  a  verdict  for  the 
plaintiff,  for  the  full  amount  of  said  note,  which  they  did. 

To  all  which  decisions  and  directions  of  the  Court,  the 
defendant  excepted.* 

The  defendant  also  moved  in  arrest  for  tlie  following 
reasons,  to  wit.  Because  it  appears  by  the  record  in  said 
cause,  that  the  plaintiff  has  sued  in  his  capacity  of  admin- 
istrator of  Jotham  Wheelock,  deceased,  and  the  note,  on 
which  his  action  is  brought,  is  made  payable  to  Ebeneser 
Wheelock,  guardian  of  Jotham  Wheelock. 

This  motion  being  overrulled  by  the  Court,  the  defend- 
ant again  excepted.  Upon  these  exceptions  the  case  pas- 
ed  to  the  Supreme  Court  for  revision. 
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Argumentjor  defrndantf^lsU  The  defendant  insistSj  that 
the  notet  on  whioh  the  plaintiff  has  brought  his  action,  is 
a  contract  between  the  defendant  and  Ebenezer  Whee- 
locky  and  the  phrase  in  said  note,  '*  guafdian  of  Jotbam 
Wbeeioek,"  is  merely  descriptive  of  the  said  Ebenezer 
Wheelock,  and  therefore  the  action  ought  to  have  been 
brought  in  the  name  of  the  said  Ebenezer  Wheelock,  or, 
an  case  of  his  death,  in  the  name  of  his  administrator,  and 
not  in  the  name  of  the  administrator  of  the  said  Jotham 
Wheelock. — Brayton's  Rep.  108 ;  1  D.  Chipman's  Rep. 
409;  8  Mass.  Rep.  162,  Snmmr^Adm.  vs.  Thoi.  fy  Jos. 
ffUUanu  ;  5  Mass.  2M,  Thack^r  fy  al  vs.  Dinmare. 

The  administrator  represents  his  intestate  in  all  his  per- 
sonal cofttraets,  and  in  all  ca(uses  of  action,  which  accrued 
to  the  intestate  in  his  lifetime ;  but  all  contracts,  made  by 
the  adoofnistrator  respecting  the  estate  of  the  intestate^ 
are  the  personal  contracts  of  the  administrator,  and  must 
be  sued  in  his  name,  or  in  case  of  his  decease,  in  the 
name  of  his  administrator,  and  not  in  the  name  of  an  ad- 
ministrator de  bonis  n^n  of  the  first  intestate. 

An  insane  person  under  guardianship,  is  as  much  dead 
in  law,  as  it  regards  making  contracts,  as  a  deceased  in- 
testate. 

On  all  contracts,  made  by  the  ward,  previous  to  his 
goardiairsbip,  the  guardian  must  sue  in  hfd  capacity  of 
gvmxdiBxt ;  but  all  contracts  made  by  the  guardian,  respec- 
ting the  estate  of  the  ward,  are  the  personal  contracts  of 
the  guardian,  and  must  be  sued  in  his  individual  capacity, 
and  not  in  his  capacity  of  Guardian ;  and  therefore^  in  case 
of  the  decease  of  the  ward,  they  cannot  be  sued  in  the 
name  of  his  administrator. 

Contracts,  made  by  an  administrator  or  guardian,  are 
enthrely  different  from  those,  nuide  by  an  agent.  An  a- 
gent  represents  his  principal ;  and  his  contract  is  the  con- 
tract of  the  principal ;  add  the  agent  can  make  no  con- 
tract, except  where  the  principal  might  make  the  same 
contract  personally ;  but  an  administrator  can  have  no 
principal,  for  his  intestate  is  dead,  and  can  make  no  con- 
tract ;  neither  can  a  guardian  of  an  insane  person  have 
any  principal,  for  his  ward  is  civilly  dead,  and  can  make 
no  contract. 
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2d.  The  defendant  further  insists,  that  the  testimonj 
which  he  ofiered,  tended  to  prove  an  implied  acknowledg- 
ment of  the  plaintiff,  that  the  said  note  had  been  paid,  or 
in  some  other  way  settled,  and  was  to  be  given  up  to  the 
defendant,  and  therefore  ought  not  to  have  been  excluded 
from  the  jury, 

3.  The  defendant  further  insisU,  that  the  testimony 
which  he  offered,  ought  at  least  to  have  been  permitted  to 
be  given  to  the  jury  in  mitigation  of  damages. 

Argument  for  plaintiff . — ^I.  The  plaintiff  insists  that  the 
evidence  offered  by  the  defendant  was  properly  rejected, 
from  these  considerations. 

Ist.  This  testimony  was  entirely  insufEcient  to  make  out 
any  defence.  It  as  much  tended  to  show  a  previous  as- 
surance of  favor,  or  accord  without  satisfaction,  as  any 
thing  else. 

2d.  If  it  be  insisted  on  as  tending  to  show  previous  pay- 
ment, it  is  obvious  that,  taken  together  it  is  most  clearly 
the  other  way ;  as  the  plaintiff  permits  it  to  be  charged  to 
him  and  accounts  for  it.  The  fact  of  his  not  accounting 
for  it  in  full  is  of  qo  importance,  as  he  must  hereafter  acr 
count  on  collection. 

3d.  It  is  contended,  that  the  plaintiff,  as  administrator, 
has  no  power  to  concede  away  the  rights  of  creditors,  and 
heirs,  especially  by  such  concession  as  in  no  way  charges 
himself.  He  is  a  mere  agent ;  and  this  does  not  fall  with- 
in his  agency.  It  has  not  that  ingredient,  which  gives  force 
to  a  concession,  being  voithoul  interest.  6  Mass.  Rep.  58, 
Foster  vs.  Fuller ;  8  Pick.  Rep.  132,  Spraker  vs.  Daws } 
Bui.  N.  P.  237;  Salkeld,  260  ;  6  Con,  170,  Knapp  vs, 
Bandford, 

II.  The  other  point  in  exception  on  trial  obviously  canr 
not  be  sustained  ;  as  the  note  objected  to,  was  clearly  as 
stated  in  the  declaration,  and  evidently  admissible  to  sus^ 
tain  the  issue  on  trial  between  the  parties. 

III.  The  other  point  arises  on  the  motion  in  arrest.  The 
question  is,  can  the  plaintiff,  as  administrator  of  Jotham 
Wheelock,  sustain  an  action  on  this  note  ? 

1st.  It  may  be  important,  here,  first  to  dispose  of  a  class 
of  decisions,  on  which  the  defendent  has  seemed  to  rely  ; 
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thftt  is,  all  that  class  of  decisions  which  make  administra- 
tors, guardians  and  sometimes  other  agents  personally  lia- 
ble on  covenants  and  engagements  entered  into  for  the 
principals.  That  entirely  rests  on  the  words  of  such  cov- 
enant or  agreement.  Most  obviously  any  man  may  be 
holden  for  another  if  he  so  agrees. 

2d.  There  is  another  class,  to  wit,  promises  made  to'ad* 
ministrators  and  executors.  These  must  be  enforced  by 
such  trustees,  as  no  one  else  could  sue ;  as  the  contract 
could  not  show  for  whose  benefit,  whether  legatees,  heirs 
or  creditors,  it  was  made. 

3d.  This,  by  the  note  and  the  testimony,  is  shown  to 
have  been  the  property  of  Jotham  Wheelock.  From  him 
the  consideration  moved,  and  for  his  benefit  the  promise 
was  made,  and  then  he  might  sustain  a  suit,  and,  if  he, 
then  his  administrator.  And  even  if  it  were  true,  that  the 
former  guardian  might  have  sustained  a  suit,  it  does  not, 
therefore  follow,  that  the  present  plaintiff  cannot.  1  D. 
Chip.  Rep.  431. 

4th.  Had  the  deceased  in  his  life-time  recovered  his  rea- 
son, and  been  discharged  from  guardianship,  he  could 
have  sustained  the  suit.  And,  therefore,  his  administra- 
tion may,  when  the  guardianship  ended  by  the  death  of 
the  ward.     1  Chit.  Plea.  5,  25. 

5th.  It  should  not  be  holden,  that  the  guardian,  by  ta- 
king a  note  in  this  form  for  the  debt  of  the  ward,  diverted 
so  much  from  the  fund  to  his  own  use,  for  which  he  would 
be  at  once  holden,  and  to  collect  for  himself;  and  had 
the  suit  been  brought  even  pending  the  guardianship,  it 
should  have  been  a  suit  by  Jotham  Wheelock,  by  kis  guar- 
dian. 

6th.  This  is  a  contract  made  with  an  agent,  disclosing 
his  principal  at  the  time,  and  the  suit,  therefore,  by  the 
principal.     1  Chit.  Plea.  25  j  1  Boss  &  Pull.  101,  Note  B. 

The  opinion  of  the  Court  was  pronounced  by 
Hutchinson,  C.  J. — It  appears  by  the  exceptions,  that 
on  the  trial  of  the  issue,  the  plaintiff  offered  in  evidence 
just  such  a  note  as  he  had  described  in  his  declaration. — 
The  defendant  objected  to  the  reading  of  this  note,  but  it 
was  admitted  by  the  Court ;  and  we  think,  correctly*  The 
question  for  the  jury  to  try   was,  whether  the  declaration 
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was  true  ?  This  note  was  direct  evidence  to  prove  it.    The 
reasons,  urged  by  the  defendant  against  the  reading  of  this 
^notc,  are  only  applicable  to  show  the  declaration  insuffi- 
cient. 

Again,  the  testimony,  ofiered  by  the  defendant,  waa  cor- 
rectly excluded.  The  plaintiiT's  saying  to  the  appraisers, 
that  this  note  must  not  be  collected  but  be  delivered  up, 
did  not  prevent  their  appraising  it  at  twenty  dollars,  which 
made  him  accountable  for  that  sum  before  the  Court  of 
Probate.  He  told  no  fsict,  which  if  true,  would  make  a 
defence  to  the  note  ;  such  as  that  it  was  fraudulently  ob- 
tained, or  was  paid.  He  might  have  heard  and  believed 
things  as  having  happened  before  the  decease  of  Jotham 
Wheeloek,  which  yet  are  not  true.  He  is  not  suppposed.to 
know  any  thing,  not  resulting  from  his  own  acts,  but  from 
those  ofhis  intestate.  If  this  administrator  had  conceded, 
that  he  had  received  the  pay  on  the  note,  that  might  be 
good  evidence  for  the  defendant.  That  would  be  his  own 
act,  and  would  bind  him  to  account  before  the  Court  of 
Probate.  The  evidence,  offered,  would  show,  that  the 
plaintiffhas  accounted  for  the  twenty  dollars,  the  apprais* 
ed  value  of  the  note.  If  he  recovers  and  collects  any- 
more, he  must  account  for  that  also. 

We  pass  to  consider  the  motion  in  arrest,  which  is  foun<- 
ded  upon  a  supposed  defect  of  the  declaration.  This  pre- 
sents the  question,  whether  the  suit  was  correctly  brought 
in  the  name  of  the  plaintiff,  as  administrator  of  Jotham 
Wheeloek,  or  whether  it  should  have  been  brought  in  the 
name  of  Ebenezer  Wheeloek.  The  note  was  executed  in 
the  life  time  of  said  Jotham,  and  while  said  Ebenezer  was 
his  guardian  ;  and  was  made  payable  to  Ebenezer  Whee- 
loek, guardian,  &c.  Several  authorities  are  cited,  that 
seem  to  support  this  declaration.  Such  are  the  cases  of  Cor- 
porations, where  the  Treasurer  has  been  treated  as  the 
mere  agent  of  th»  Corporation,  in  a  suit  upon  a  contract 
where  the  treasurer  is  named  as  payee.  In  such  cases  as 
that  of  i^r/tng^^on  vs.  ii«n(/^,  the  Whit^law  rase,  and  the 
case  in  &th  Mass^  Rep.  the  agents  may  be  considered  as 
having  exceeded  their  authority,  or  stepped  aside  of  their 
duty  in  so  shaping  the  contracts,  as  to  make  them  payable 
to  themselves ;  and  the  consideration  having  |>aa9ed  from 
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tiie  corporation,  they  have  a  right  to  treat  their  Treasur- 
ers as  mere  agents,  and  claim  the  promise  as  enuring  to 
the  Corporation  itself.  When  the  signer  promises  the 
Corporation  that  he  will  pay  to  their  Treasurer,  there  is 
no  difficulty.  The  consideration  moving  from  the  prom* 
isee,  it  is  natural,  in  case  ofCorporations,  that  the  promise' 
to  them  should  be  to  pay  to  their  Treasurer,  who*  is  their 
agent  especially  appohited  to  receive  their  funds.  And, 
when  it  is  obvious,  that  the  consideration  moves  from  a 
corporation  and  the  promise  is  to  pay  to  one,  who  is  mere- 
ly the  agent  of  such  corporation,  there  is  not  much  fiction 
in  considering  this  as  a  promise  to  the  corporation,  that 
the  pay  shall  be  made  to  such  agent.  Probably  a  declar- 
ation should  be  so  made  upon  such  a  contract,  to  be  nc^ 
cording  to  its  legat  effect. 

In  ^certaining  how  far  those  authorities  are  applicabfe 
to  the  present  case,  we  must  decide  whether  a  guardian 
is  a  mere  agent,  like  the  treasurer  of  a  corporation.  We 
think  he  is  not  to  be  so  considered.  He  acts  upon  his 
own  responsibility,  he  is  under  bonds  to  account  for  all^ 
the  monies,  which  come  under  his  care,  belonging  to  his 
ward.  It  best  comports  with  legal  principles  to  consider 
the  guardian,  in  a  note  drawn  like  this,  as  the  Trustee,  and 
the  legal  interest  in  him ;  and  require  the  action  to  be  in 
his  name.  His  name  being  inserted  as  payee,  the  adding 
the  words,  '' guardian  to  Jotham  Wheelock,  does  not 
change  the  payee,  but  points  out  the  certui  que  trust.  And 
to  him  the  guardian  must  render  an  account,  either  of  the 
fund  paid  out  on  receiving  this  note,  or  for  the  amount  of 
the  note  when  collected. 

We  need  not  now  decide,  whether  Ebenezer  Wheelock 
rendered  himself  liable  to  account  for  the  fund,  by  taking 
the  note  in  this  form,  or  what  other  circumstances  might 
render  him  thus  liable.  This  question  could  not  arise 
where  he,  acting  for  his  ward,  took  a  note  payable  to  his 
ward.  In  such  a  case,  upon  a  change  of  guardian,  the 
note  might  pass  to  the  new  guardian,  and  be  sued  by  him 
without  naming  the  former  guardian.  So,  in  case  of  the 
decease  of  the  ward,  the  note  would  pass  to  the  adminis- 
trator, and  might  be  sued  by  him.  And,  if  any  loss  should 
happen  l^y  the  neglect  or  unfaithfulness  of  any  guardian, 
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the  reasonable  damages  for  such  neglect  might  be  reeor-s^ 
ered  of  him  upon  his  bond. 

Suppose  a  suit  had  been  commenced  by  Ebenezer  Whee-* 
lock,  as  guardian,  while  he  was  in  fact  such,  and  the  guar- 
dian should  be  changed,  or  the  ward  should  die,  and  an 
administrator  be  appointed,  it  would  hardly  be  thought  of 
as  practicable,  for  such  new  guardian,  or  such  administra- 
tor, to  come  in,  «nd  be  entered  as  plaintiff  to  prosecute  the 
suit,  thus  commenced  by  the  first  guardian. 

There  is  no  such  difficulty,  when  a  suit  is  commenced  by 
an  administrator,  and  he  dies,  or  is  discharged,  and  anoth- 
er is  appointed.  In  any  such  case,  the  new  administrator 
comes  in  as  plaintiff,  and  prosecutes  the  suit.  Had  Eben-' 
ezer  Wheelock  sued  this  note  and  died,  his  administrator 
could  finish  the  suit  for  the  benefit  of  Jotham,  or  his  es- 
tate. 

The  judgement  of  the  County  Court  is  reversed,  and 
the  judgement  to  be  entered,  to  dispose  of  the  action,  is, 
that  judgement  be  arrested,  and,  as  the  motion  in  arrest 
was  made  in  the  County  Court,  the  defendant  recovers  his 
cost  of  this  term,  but  nothing  more. 

Washburn^  for  defendant. 
CoUamer,  for  plaintiff. 
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Willis  Aldrich  vs.  the  Town  op  Londondebry.         ^£?J^* 

1833. 


Th«  obligAtton  on  « towB  to  Mp]»ort  tlieir  poor  aritos  from  tb*e  Statate  tlone.  i 

Aid  rich 
No  AetioA  can  be  maintained  af  aiost  a  town  at  the  suit  of  an  individaal  on  ^. 

the  feneral  proviiions  of  the  Statute  declariDg;  it  to  be  the  duty  of  a  town  le       Town  of 

anpport  their  own  poor,  nor  will  any  action  lie  against  themTor  support  affisrd-  Loadomderry. 

^d  to  a  pauper  unless  it  was  afforded  at  their  request,  or  unless  there  has  been 

«  attbsoquent  promise  to  pay. 

When  the  or«rseers  of  the  poor  contract  with  any  individual  to  support  a 
pauper  for  a  year,  he  is  under  no  obligation  to  support  for  a  longer  period. 

If  the  nidividttal  supports  tfie  pauper  after  his  year  has  expiredt  no  action 
can  be  maintained  against  the  town  therefor,  on  the  ground  that  they  neglect- 
ed to  t^e  the  pauper  away. 

This  case  came  up  from  the  County  Court,  upon  the  fol* 
lowing  bill  of  exceptions.  "    ■ 

^'  This  was  an  action  of  assumpsit,  brought  by  the  plain- 
tiff, to  recover  for  meat,  drink,  washing  lodging,  doctor- 
ing, nursing  and  other  necessaries,  furnished  and  provided 
by  the  plaintiff,  for  one  Jemima  Jerald,  a  pauper  of  the 
iaid  town  of  Londonderry. 

The  cause  went  to  the  Jury  under  the  General  Issue. 

It  was  conceded  by  the  defendants,  that  the  said  Jemima 
Jerald,  was  a  pauper  of  said  town  of  Londonderry,  and, 
that  said  town  agreed  with  the  plaintiff,  to  support  her  one 
year,  ending  the  15th  day  of  March,  1831,  for  |^22,00. 

The  plaintiff,  to  maintain  the  issue  on  his  part,  introduc- 
ed, as  a  witness,  Stephen  Stoddard,  who  testified,  that  in 
April  1831,  Mr.  Wait,  one  of  the  overseers  of  the  said 
town  of  Londondary,  came  to  the  plaintiff's  house  in  Lud- 
low, where  the  said  Jemima  Jerald  then  was,  and  paid  o- 
ver  to  the  plaintiff,  some  money,  betwixt  10  and  j^l5,  for 
keeping  her  the  previous  year ;  and  tried  to  make  a  bar- 
gain with  the  plaintiff,  to  keep  the  said  Jemima  Jerald  an- 
other year;  that  the  plaintiff  asked  $1,00  per  week  for 
keeping  her,  which  Mr.  Wait  refused  to  give  ;  the  plain- 
tiff then  offered  to  keep  her  another  year  for  75  cents  per 
per  week.  That  Mr.  Wait  refused,  and  said  he  was  not 
authorized  by  the  town  to  give  any  more,  than  they  had 
given  before,  to  wit,  ^22  per  year.  Mr.  Wait  then  coa- 
eluded,  when  the  travelling  should  get  to  be  ^ood,  he 
would  come  after  her. 

The  plaintiff,  then  offered  to  prove,  that  Wait  did  thou 

return  to  Londonderry,  and  the  said  Jemima  Jerald  re- 
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FeJnlajy,     rained  at  the    plaintiffs,  and,  that  the  said  Wait,  or  any 

1833.        other  overseer  of  the  poof  of  said  Londonderry^  or  any  crth- 

Aidrich      c'  person  on  their   behalf,  did  not  come  after  the  said  Je- 

TowD  of     niiroa  Jerald,  until  tho  31st  day  of  May,  1S31,  when  anew 

Londonderry,  contract  was  made  with  plaintiff  for  her  support ;  and,  that 

the  plaintiff  did   continue  to  keep   and   support  the  said 

Jemima  Jerald,  from  the  said  15th  day  of  March  to  the 

13th  day  of  May  aforesaid. 

And  the  plaintiff,  also  offered  the  testimony  of  Dr.  Arch- 
abald  McEwen,  tending  to  prove,  that  during  said  time, 
to  wit,  on  the  27th  day  of  April  1831,  at  the  request  of  the 
plaintiff,  he  visited  the  said  Jemima  Jerald,  and  adminis- 
tered to  her  medicine  and  medical  advice ;  that  he  found 
her  seriously  sick,  and  in  immediate  need  of  medical  aid  ; 
and,  that  he  charged  the  plaintiff  for  the  same  $1975,  and 
that  the  plaintiff  afterwards,  to  wit,  on  or  about*  the  1st 
day  of  October  1831,  paid  him  the  same. 

The  plaintiff  also  offered  the  testimony  of  one  Josiah 
Giison,  tending  to  prove,  that  on  the  said  27th  day  of  April 
1831,  he  was  at  the  plaintiffs  in  Ludlow,  and  discovered, 
that  the  said  Jemima  Jeraid  was  very  sick,  and  in  need  of 
medical  aid,  and  advised  him  to  send  for  a  physician  to 
attend  her,  and,  that  the  plaintiff  did  then  immediately 
send  for  the  said  doctor  Ewen ;  and  also  tending  to  prove 
the  amount  of  expense,  necessarily  incurred  by  the  plain- 
ti0',  in  sustaining  the  said  Jemima  Jerald  from  the  15th 
day  of  March  to  the  3 1st  day  of  May  aforesaid;  but  the 
plaintiff  did  not  offer  any  other  testimony  to  prove  any  re- 
quest from  the  town  of  Londonderry  to  Mr.  Aidrich,  the 
plaintiff,  to  provide  for  the  said  Jemima,  except  as  hereaf-* 
ter  mentioned. 

Ail  which  was  objected  to  by  the  counsel  of  the  defend- 
ants, on  the  ground  that  there  was  no  evidence,  tending  to 
show  any  request  of  the  town  to  the  said  Aidrich,  to  fur- 
nish the  said  meat,  drink,  washing,  and  lodging,  doctoring, 
nursing,  or  other  necessaries  to  the  said  pauper;  and,  that 

the  testimony,  introduced  and  offered,  did  not  tend  to 
prove  any  promise,  express  or  implied,  or  any  liability  on 
the  part  of  the  said  town  of  Londonderry. 

The  Court  decided,  that  the  same  be  excluded. 

The  plaintiff  then   offered   the  testimony  of  one  Silas 
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Warren,  tending  to  prove,   that  Mr.  White,  one  of  the    ^J^^^' 
overaeers  of  the  poor  of  said  Londonderry,  acknowledged       1333. 
that  the  said  doctor's  bill  .was  due  to  the  plaintiff,  from  the      lidri^h"^ 
said  town  of  Londonderry.  «»• 

Which  was  objected  to  by  the  counsel  for  said  town  of  Londooderrf . 
Londonderry,  and  the  Court  decided  that  the  same  be  ex- 
cluded. 

The  plaintiff  then  submitted  to  a  nonsuit,  with  leave  to 
move  to  have  it  set  aside. 

To  which  decisions  of  the  Court,  the  plaintii)  doth  ex- 
cept, and  prays,  that  his  exceptions  be  allowed,  and  that 
the  cause  pass  to  the  Supreme  Couit  for  their  decision 
thereon ;  that  the  said  nonsuit  be  set  aside,  and  a  new  trial 
be  granted  him. 

Washburn^  for  plaintiff. — 1st.  The  plaintiff  insists,  that 
the   facts   prove   an  implied  request  on  the  part  of  the 
said  town  of  Londonderry  to  the  plaintiiF,  to  keep  the  said 
Jemima  from  the  said  15th  day  of  March,  till  they  should 
come  after  her,  and  to  provide  suitably  for  her  support, 
and  also,  an   implied   promise  and   liability  on  the  part 
of  the  said  town  to  pay  the  plaintiff  so  much  money,  as  he 
reasonably  deserved  to  have,  for  keeping  and  supporting 
her  during  all  that  time,  and  especially  from  the  said  1 5th 
day  of  March  to  some  time  in  April,  when  the   said  town 
tried  to  make  a  new  bargain  with  the  plaintiff,  as  aforesaid, 
and  therefore  ought  not  to  have  been  excluded  from  the 
jury.     Vt.  Stat.  370;    1  Chip.  Rep.   458;  2  do.  103,  Ja- 
maica vs.  Guilford. 

2d.  The  plaintiff  further  insists,  that  the  said  town  of 
Londonderry  were  legally  bound  to  support  the  said  Ja- 
mima,  she  being  a  'pauper  of  said  town,  and,  that  it  ap- 
pears by  the  case,  that  they  had  made  no  other  provision 
for  her  support,  from  the  said  15th  day  of  March  to  the 
31st  day  of  May,  1831,  and  were  therefore  under  an  im- 
plied promise  and  liability  to  pay  the  plaintiff,  or  any  oth- 
er person,  who  might  have  furnished  her  with  support, 
during  that  time. 

3d.  The  plaintiff  further  insists  that  the  testimony,  which 
he  offered  of  Doct.  McEwcn  and  Josiah  Gilson,  would  have 
tended  to  prove  nn  implied  request  on  the  part  of  the   snid 
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^ebnuai*    ^^^^  ^^  Londonderry  to  the  plaintiff^  to  provide  for  the 

1633.  '    said  Jamima  the  medical  aid,  which  be  furnished,  and  an 

Atdrieh     i^pHod  promise  and  liability  to  pay  him  the  sum  of  nso* 

Town  of     ^^7'  ^l^i^b  he  had  advanced  and  expended  for  that  pur- 

Londonderrjr.  pose,  because  it  would  have  appeared   by  said  testimony, 

that  the  said  Jemima  was  under  immediate  necessity  of 

h;iving  medical  aid,  and  said  town  waa  at  considerable  dis* 

tance  from  the  place,  where  they  had  put  the  said  Jemima, 

and  could  not  furnish  it  in  sufficient  season  themselves ; 

and  it  doe^  not  appear,  that  they  had  made  any  other  pro^ 

vision  for  that  purpose,  and  therefore  the  said  testimony 

ought  not  to  have  been  excluded  from  the  jury. 

4th  Tbc  plaintiff  further  insists,  that  the  testimony  of 
Silas  Warren,  tending  to  prove,  that  Mr.  White,  one  of 
the  overseers  of  the  poor  of  said  Londonderry,  acknowledg- 
ed, that  the  said  Doctor's  bill  was  due  to  the  plaintiff,  from 
the  said  town  of  Londonderry,  ought  not  to  have  been  ex- 
cluded from  the  jury. 

O.  Hutchinson  fy  Marshy  for  dtfendants, — ^This  is  an  ac- 
tion of  Indebitatus  Assumpsit,  in  which  plaintiff  declares 
in  two  general  Counts. 

1st.  That  defendants,  on  the  25th  day  March,  1833, 
were  indebted  to  the  plaintiff  in  the  sum  of  $20,  for  meat 
drink,  washing,  lodging,  nursing  and  doctoring  one  Jemi- 
ma Jerald,  a  pauper,  belonging  to  said  town,  by  the  plain- 
tiff, before  that  time,  found  and  provided,  at  the  special 
instance  and  request  of  said  town — and  being  so  indebted 
in  consideration  thereof,  promised  to  pay  said  sum  on  de- 
mand. 

2d.  A  quantum  meruit  for  the  same  provisions  and  servi- 
ces.    Plea,  Non  Assumpsit. 

At  the  trial  at  November  term,  before  Mr.  Justice  Wil- 
liams and  others,  the  plaintiff  neither  proved,  nor  offered 
lo  prove,  any  request,  employment  or  promise,  by  the  town, 
)r  any  of  its  agents,  to  render  said  services,  or  to  pay  for 
hem  when  rendered. 

And  the  general  question  was,  whether  the  plaintiff, 
without  such  request,  employment  or  promise  could  recov- 
r.  The  Court  decided, [that  without  such  proof,  the  defend- 
ant was  not  liable. 
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It  was  adoMlted  Umt  Jemima  Oerakl,  was  a  pauper  be-    ^^^^'^ 
longing  to  Londonderry ;  and  proved  that  plaintiff  had       .1893.  '. 


rendered  the  seryiees  mentioned  in  the  declaration.  HdrMi 

It  is  now  contended,  that  this  opinion  .was  correct*  j,^^  ^ 

The  case  of  Qallup  against  the  town  of  Pomfret,  ruled  LondondMf/. 
io'tbis  County,  some  few  years  since,  though  not  reported 
is  relied  on,  as  directly  in  point. 

In  that  case,  the  plaintiff  was  called  by  the  friends  of 
the  pauper,  who  had  been  crushed  by  a  falling  tree,  and 
needed  immediate  assistance ;  and  was  by  the  plaintiff 
trepanned  and  dressed.  The  plaintiff  continued,  to  attend 
on  the  pauper  till  he  was  cured.  During  this  time,  the  oyer- 
seer  of  the  poor  was  sometimes  present  and  made  no  ob- 
jection, to  the  employment  of  the  plaintiff;  but  it  did  not 
appear,  that  the  authority  of  the  town,  ever  directly  re* 
quested  or  employed  plaintiff,  or  promised  to  pay  him.^r^ 
The  town  it  was  holden  was  not  liable. 

In  the  case  of  MiddUhury  vs.  Biubbarton^  it  was  deci«* 
ded  that  no  action  would  lie  by  one  town  against  another 
town  except  inxases  coming  directly  within  some  clause 
of  th^  statute,  creating  a  liability.— -JtficlcUeiury  ««.  Hub- 
harian^  1  D.  Chip.  Rep.  205. 

In  the  case  oiAiwood  vs.  Aiwoodt  in  this  Court,  which 
some  of  the  members  of  the  Court  may  remember,  (not 
reported,)  in  this  County  and  in  this  Court  -it  was  ruled 
that  no  relative  of  the  pauper  who  had  contributed  more 
than  his  share  towards  the  support  of  a  poor  relative,conld 
maintain  an  action  against  another  relative  e((ually  liable 
for  his  aliquot-part ;  and  that  this  whole  subject  between 
towns  and  individuals,  and  between  different  individuals, 
was  matter  of  statutory  provision.  That  there  was  no 
common  law  remedy  in  such  cases,  unless  the  parties  had 
made  themselves  liable  by  special  contract,  and  that  who- 
ever  claimed  any  redress  in  such  cases  must  assert  his 
ctaim  on  the  principles,  and  in  the  manner  prescribed  by 
the  statue. 

In  the  case  of  Edwards  vs.  Daw,  in  the  State  of  New 
York,  the  same  principles  are  recognized  and  the  same 
decision  as  in  Atwood  vs.  Aitvood,  Edwards  vs.  Dams  16 
Tohn.  Rep.  281. 

2d.  This  is  an  action  of  general  Indebitatus  Assumpsit, 
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^p^^l'    which  will  not  lie  to  enforce  a  cause  of  action  which  is 
1833.  '    within  the  statute. 


Aidrieh  ^^  MiddUburjf  vft.  Hubbardtortj  before  cited  it  was  dect- 

Town  of     ^^^  ^^^^  under  either  section  of  the  statutes  the  declara- 
LoDdoadotr/.  tion  cannot  clearly  state  a  case,  exhibiting  all  the  facts  ne- 
cessary to  bring  the  case  within  some  one  of  the  provis- 
ions of  the  statute  ;  and  that  indebitatus  assumpsit,  would 
not  lie  in  such  case. 

And  in  the  case  o(  Edwards  vs.  Davis  (also  before  men* 
tioned,)  that  there  is  no  common  law  obligation,  by  which 
a  child  is  liable  to  support  an  indigent  parent. 
The  duty  of  one  relative  to  support  another  who  is  in 

indigent  circumstances,  is  holden  to  be  an  imperfect  obli- 
gation, which  the  common  law  will  not  enforce,  and  that 
the  performance  of  all  such  duties,  can  be  enforced  only 
by  statutory  provisions. 

If  this  be  se — if  a  parent  cannot  on  principles  of  com- 
mon law,  be  compeled  to  support  a  child  afler  coming  of 
age,  or  a  child  a  parent,  or,  if  one  child  cannot  be  com- 
pelled to  refund  his  proportion  of  what  has  been  expend- 
ed by  another,  in  the  support  of  an  infirm  parent ;  how 
can  it  be  pretended,  that  an  individual,  by  his  own  volun- 
tary act,  can  impose  an  obligation  on  the  town  or  parish, 
to  refund  money  or  pay  expences,  which  he  may  have  in- 
curred without  request  or  promise  to  pay,  where  there 
is  not  even  an  imperfect  moral  obligation  on  the  party  ? 

^11  such  expenditures  must  be  regarded  as  mere  charita^ 
ble  and  voluntary  acts  of  kindness,  for  which  no  action 
will  lie  even  against  the  party  benefited,  as  was  ruled  in 
the  case  o( Benningion  vs.  McGennas.     1  D.  Chip.  R.  44. 

This  was  a  mere  voluntary  act,  for  which  no  action  will 
lie. 

ItjWould  be  extremely  inconvenient  and  vexatious  to 
the  towns,  if  relations  and  friends  of  paupers,  might  pro- 
vide for  them,  and  create  expense  at  their  own  discretion 
without  request  or  employment  by  the  town,  and  thereby 
bring  the  town  in  debt,  and  ha^e  a  right  of  action  for  ev- 
ery act  of  kindness  done  to  those,  whom  the  town  must 
support.    3  East.  506. 
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The  opinion  of  the  Court  was  pronounced  by  jF«Jr»« ' 

Williams,  J.-*If  the  town  of  Londonderry  are  liable  to        i^s*- 
the  plaintiff,  it  must  be  on  the  testimony  of  Mr.  Stoddard ;     Aidriah 
for  if  the  County  Court  were  right,  in  considering  that  this     ^^^^  ^^ 
testimony  did  not  tend  to  prove  any  contract  on  the  part  of  ^•■**<>»<'«"y» 
the  defendant,  they  properly  excluded  the  other  testimony 
offered,  which  only  proved  the  performance  of  the  services 
for  which  the   action  was  brought  and   the  oecessity  and 
value  of  those  services. 

No  principle  seems  to  be  better  settled  than  this,  that 
there  is  no  implied  contract  on  the  part  of  a  town,  to  pay 
for  services,  or  relief  afforded  to  a  pauper,  which  was  not 
afforded  at  their  special  request. 

The  obligation  resting  on  a  town  to  provide  for  the 
poor,  is  a  statute  obligation,  and  may  be  treated  like  the 
obligation  of  a  child  to  support  its  parents,  or  of  a  parent 
to  support  his  adult  children,  to  be  enforced  only  in  the 
cases  specified  in  the  statute  and  in  the  mode  therein 
pointed  out.  If  it  was  not  for  the  requirements  of  the 
statute,  and  the  duty  which  rests  on  every  citizen  to  do  that 
which  the  law  requires,  there  would  be  no  obligation  on  a 
town  which  would  be  considered  as  a  consideration  for  a 
subsequent  promise.  That  there  can  be  no  implied  con- 
tract that  a  town  should  pay  an  individual  for  affording 
assistance  to  those  who  are  destitute,  and  who  are  in  fact 
paupers,  may  be  inferred  from  the  nature  of  the  obligation 
they  are  under,  and  appears  most  abundantly  from  the 
cases  which  have  been  decided  both  in  England  and  in 
this  country. 

The  general  provisions  of  the  statute  that  the  overseers 
of  the  poor  shall  relieve,  support,  and  maintain,  their  own 
poor  (and  there  is  no  similar  provision  in  the  English  stat- 
ute,) has  never  been  considered  as  creating  an  obligation 
on  a  town  or  parish,  which  could  be  enforced  at  the  suit 
of  an  individual.  They  judge  for  themselves,  under  the 
order  of  a  Justice  of  the  Peace  in  certain  cases,  the  nature 
and  extent  of  the  relief  which  the  necessities  of  a  pauper 
may  require.  No  individual,  without  their  knowledge  and 
consent,  can  afford  the  relief  and  maintain  an  action  of  in- 
debitatus assumpsit  therefor,  however  urgent  or  great  may 
be  the  necessities  of  the  case.    The  cases  in  which  this 
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/Sr6ra«y'    doclrine  has  been  established  are  numerous.    The  case  of 
1S33.  '    AilcM  et  al  vs.  BaaweUy  2  East  505,  and  GetU  vs.  Tornp^ 
Aidrieh  "*  ***•*>  ^  I^^^  ^  ^7*  ^^^  9    MUltr  VS.  bikMiatiU  of  Somer- 
Town  of     '^>  ^^  Mass.  396;  KUtridge  vs.  JnAoMante  of  JVctatierjr,  do. 
Londonderry.  448  ;  Edwords  VS.  Dfloif,  16  John.  281 ;   MiddUhury  vs. 
HMarton^   1  D.  Chip.  305 ;    Jamaica  vs.   GuUJordf  2  D. 
Chip.  103 ;  Gallup  vs.  PomfreU  decided  in  this  County, 
Aug.  Term,  1823;  fFa^Wam  ys.  Femon  Windham^  Febjr. 
1832,  &  Lowell  vs.  Povmd^  Ben.  Feby.  1833,  are  all  of 
diem  authorities  for  this  doctrine.     We  think  therefore, 
there  is  no  right  in  the  plaintiff  to  maintain  this  action  a- 
gainst  the    defendants,  founded    on    the    consideration 
alone,  that  Mrs.  Jerald  was  a'pauper  of  the  town,  was  in 
need  of  relief,  and  that  he  offered  her  the  necessary  sup- 
port, arising  either  from  the  common  law,  or  the  general 
provisions  of  the  statute  before  mentioned. 

The  next  enquiry  then  must  be  whether  there  was  auy 
express  request,  contract  or  undertaking  on  the  part  of 
the  overseer  of  the  poor  of  the  town  of  Londonderry,  which 
would  authorise  the  plaintiff  to  relieve,  support,  and  main- 
tain, Mrs.  Jerald,  and  provide  for  her  physicians  and  med- 
ical attendance  as  her  necessities  might  require,  and  re« 
cover  therefor  againt  the  town  in  guantum  meruit.  And  it 
may  be  remarked  if  he  can  recover  for  the  services  ren- 
dered,  during  the  time  claimed,  he  might  upon  the  same 
principle  recover  for  her  support  to  this  time,  if  the  over- 
seers of  the  poor  had  not  taken  her  away. 

Overseers  of  the  poor,  are  considered  as  the  agents  of 
the  town  in  relation  to  taking  charge  of  the  poor.  In  the 
case  of  all  agents,  where  their  authority  is  particular  and 
limited,  they  cannot  bind  their  principal  further  than  they 
are  authorised,  more  especially,  when  the  extent  of  their 
authority  is  known  and  disclosed.  In  this  case  the  extent 
to  which  the  overseer  of  the  poor  of  Londonderry  was  au- 
thorised, was  made  known  to  the  plaintiff.  It  appears 
that  he  made  known  to  the  plaintiff  his  purpose  in  coming 
to  his  l^ouse,  the  extent  to  which  he  was  authorised  to  con* 
^act,  and  the  highest  sum  he  was  at  liberiy  to  agree  to 
pay,  and  this  sum  was  twenty-two  dollars  a  year,  the  same 
which  they  had  given  the  year  before.  This  the  plaintiff 
rafosed  to  accept.    Now  if  Mr.  Wait  was  not  authorized 
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to  make  any*  other  contract  with  the  plaintiff  or  to  bind    ^SSniww' 
the  town  for  any  thing  beyond  that  sum,  it  is  difficult  to       ^^^' 
see  bow  be   could  lay  them  under  ah  '  obligation  to  the      Aidricii  "** 
.  plaintiff  for  an  indefinite  sum,  and  for  an  uncertain  period     .^^^^  ^f        N 
of  time,  by  his  failure  to  contract.  Londonden-j. 

It  is  contended  however,  that  by   Mr.  Wait's  saying  he 
would   come  after  Mrs.  Jerald  when  the  wheeling  was     '  - 
good,  it  is  to  be  considered  that  he  employed  the  plaintiff      *"  ^    ^ 
to  keep  her  until  that  time  at  the  expense  of  the  town,  and  * 

that  it  was  the  duty  of  the  overseers  of  the  poor  to  take  h<tf 
away  from  the  plaintiff's  when  his  contract  expired ;  and  it 
is  asked  whether  the  plaintiff  should  have  turned  her  out 
of  doors. 

It  appeafs  the  plaintiff  was   not  at   liberty  to  infer  that 
he  was  employed  to  keep  this  woman  at  the  expense  of  the'    ^    . 
town,  when  he  was- informed  of  the  extent  of  Mr.  Ward's 
authority,  and  both  he  and  Mr.  Wait  refused  to  make  any 
contract. 

When  the  year  expired  for  which  he  contracted^  to  keep 
her,  he  might  refuse  to  make  any  further  supplies  for  her 
support,  might  have  turned  her  out  of  doors,  if  ho  chose, 
or  taken  any  other  course,  which  he  thought  proper,  as, 
he  would,  if  any  other  person  was  in  his  house  for  whom  he 
did  not  feel  under  obligation  to  provide.  If  she  was  an 
entire  stranger  to  his  family  and  was  in  good  health,  (and 
it  does  not  appear  but  that  she  was  in  her  usual  health,  at 
this  time)  he  would  undoubtedly,  have  refused  any  longer 
to  maintain  her.  But  if  she  was  connected  with  his  fami- 
ly (and  it  is  said  that  she  was  his  mother  in  law,)  he  would 
probably  keep  her  until  she  could  be  removed  some  where 
else,  comfortably  and  without  suffering  any  inconvenience 
arising  from  travelling  at  this  season  of  the  year.  Any 
further  support  which  he  might  have  offered  her  would  bs 
upon  the  ground  of  charity  or  affection  to  her,  but  would 
not  be  on  the  ground  of  obligation,  arising  from  any  con- 
tract express  or  implied  between  bim  and  the  defendant.     * 

There  was  nothing  therefore  in  the  testimony  of  Mr. 
Stoddard  which  would  justify  the  inference  thc^t  there  was 
any  request,  contract  or  undertaking  on  the  part  of  the 
defendant,  which  would  authorize  a  recover/ by  the  plain- 
tiff in  this  case. 

67 
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^Snmyl  ^^^  Evidence  offered  as  to  the  acknowledgements  made 
1833.  by  Mr.  White,  one  of  th^  overseers  of .  the  poor  of  tjhe 
'  AidiM  town  of  Londonderry  was  also  properly  rejected. 
To^*  of  I^  is  ^^  1^^^  doubtful  whether  the  evidence  of  the  admia- 
Loiido»de«y.  giong  Qf  an  overseer  of  the  poor  as  to  a  transaction  past, 
can  i|^  any  case  be  received  when  such  person  is  a  compe- 
tent witness.  In  England  the  admission  of  rated  inhabi- 
tants are  received  as  the  admissions  of  a  party  to  the  suit, 
but  it  was  strongly  intimated  in  the  case  of  the  King  vs.  the 
Inhabitants  of  HarduAck^  11  East.  578;  that  as  the  interest 
of  the  inhabitants  was  very  trifling  the  party  who  offers  the 
declaration,  should  first  call  on  the  person  who  made  the 
admission,  and  unless  he  refused  to  testify,  evidence  of  his 
deplarations  would  be  entitled  to  very  little  weight.  A 
statute  has  been  passed,  making  all  inhabitants  witnesses 
in  settlement  cases,  54  Geo.  III.  c.  170.  Since  the  pass- 
ing of  that  statute  it  ha^  been  intimated  that  the  admis- 
sions or  declarations  of  an  inhabitant  would  not,  now, 
be  received.  The  question  however  has  not  been  direct- 
ly decided  to  my  knowledge.  It  is  not  necessary  that  we 
should  now  decide  that  question,  as  upon  otlier  grounds  we 
think  the  testimony  was  inadmissible. 

The  acknowledgement  of  Mr.  White  was  not  the  admis- 
sion of  any  fact,  or  evidence  of  any  fact,  not  a  declaration 
*  of  any  thihg  done  by  him  or  either  of  the  other  overseers 
which  would  have  the  effect  to  make  the  town  chargable. 
It  was  nothing  more,  than  his  opinion,  that  the  physician's 
bill  was  due  from  the  town  to  the  plaintiff.  From  the 
\  iew  which  has  already  been  taken,  this  opinion  could  not 
have  been  correct  unless  the  town  employed  the  physician 
or  requested  the  plaintiff  so  to  do.  Moreover,  if  the  phy- 
sician was  employed,  his  claim  was  directly  against  the 
town ;  the  plaintiff  by  paying  him  did  not  thereby  make 
the  town  his  debtor.  The  opinion  of  any  individual  be- 
longing to  a  town,  whose  interest  and  feelings  might  be  ad- 
verse to  theirs,  that  a  sum  of  money  was  due  from  such 
town  ought  not  to  be  received  in  any  case  to  chai^o 
them.  So  that  if  it  should  be  considered  (which  is  not 
decided  in  this  case)  that  the  declarations  of  the  inhabi- 
tants of  a  town,  can  be  received  in  evidence  against  them 
in  a  suit  to  which  ihey  are  a  party,  and  when  the  inhabit- 
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aAt  whose  declaration  is  offered  is  an  admissible  wit-    ^i"i»or, 

neaa;  yet  the  acknowledgment  which  was  offered  in  this       i833. 

case,  was  not  the  admission  of  any  fact  or  contract  or  in      Iwiidi 

relation  to  any  act  of  the  overseers  which,  if  proved,  would     ^  '^• 

have  fixed  any  liabilities  on  ibem.  Loodondorry. 

The  jndgenient  of  the  County  Court  is  therefore  affirm- 
ed. 
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Lewis  Whiting   vs-  Hazcn  Cohwik.  Orajtbe, 

February, 


That  a  book  uccouot  action  is  the  proper  remedy  for  ai tides  delivered  and 
not  accounted  for,  or  poatec^  when  the  plaintiff 'i  book  ia  baHuiOed. 

So  It  is  for  caih  delirered  to  purchase  articlei  for  plaintiff,  which  were  ne- 
Ter  pnrehaacd;  ' 

That  a  mistake  hy  twice  creditini^  the  «ame  articles  may  be  rectified  in  this 
action^  if  they  wer«  proper  articles  to  be  charged  on  book,  or  there  credited. 

That  it  is  not  a  matter  of  coarse,  that  the  partie's  oath  is  sufficient  to  sup- 
port charges  of  mistakes,  after  the  books  are  balanced.  But  his  testimony  to 
the  delirery  of  the  articles  is  good  as  in  other  cases. 

This  was  an  action  of  book  account,  commenced  be- 
fore a  Justice,  and  appealed  to  the  County  Court;  where 
judgement  was  rendered  to  account,  and  an  auditor  ap- 
pointed to  take  the  account ;  who  made  a  special  report, 
referring  the  case  to  tlie  Court,  in  reference  to  all  the  items 
of  the  plaintiff's  account. 

The  auditor  attached  a  copy  of  the  defendant's  account 
to  his  report.  A  part  of  this  he  reported  had  been  allow- 
ed to  the  defendant  on  a  settlement,  when  the  books  were 
balanced,  and  the  rest  he  reported  to  disallow,  for  the  want 
of  evidence  to  support  it.  The  plaintiff's  claim  consisted 
of  three  items  of  charge,  as  follows.  To  16  bushels  of 
oats,  delivered  April  21st,  1831,  at  2  shillings,  $3,31.— 
To  cash,  deliver  May  18th,  1831,  $15,00.  To  error  in 
crediting  the  same  item  twice  in  the  account  settled, 
$5,61. 

The  auditor,  also,  reported,  that,  after  the  date  of  tlie 
delivery  of  these  articles,  to  wit,  on  the  1 1th  day  of  June, 
A.  D.  1861,  the  parties  were  together,  settling  tlicir  ac- 
count; when  the  clmrges  on  the  plaintiff's  book  amount- 
ed to  $440;  and  the  credits  to  the  same   sum.     That  un- 
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der  this,  in  the  book,  the  plaintiflT,  in  the  presence  of  the 
defendant,  and  in   pursuaoee  of  a  settlement  then  made^ 
"and  concluded,  wrote  the  following  words  and  figores,  to 
wit: 
The  above  settled  June  Uth,  1831. 
Afterwards,  and  under  this  were  the  charges  made,  for 
which  this  suit  is  brought. 

Some  other  items  were  also  charged^  of  a  later  date, 
but  these  were  equalled  by  late  credits. 

The  auditor  also  reported)  that,  when  suid  book  was 
balanced,  the  defendant  ga:ve.lhe  plaintiff  his  note  for  a- 
bout  thirtj^  dollars  for  the  balanee  then  agreed  upon.-*- 
That  the  defendant,  thereupon,  proposed  to  pass  receipts* 
To  this  the  plaintiff  objected,  saying  there  were  other  mat- . 
ters  unsettled  between  them ;  and  particularly  menttoned 
the  oats,  and  the  said  cash,  which  were  not  (hen  charged 
on  the  book;  and.  added,  "we  have  settled  so  (ar,  and,  I 
will  so  enter  on  my  book,  to  sate  looking  that  over  again." 
The  auditor  also  reported,  that  it  was  proved  by  other 
testimony  than  that  of  the  plaintiff,  that  the  oats  were  sold 
and  delivered  to  the  defendant  by  the  plaintiff's  clerk,  at 
their  date ;  but  were  not  charged  till  the  16th  of  July  fol- 
lowing.   Also,  that  said  fifteen  dollars  in  cash  were  deliv- 
ered to  the  defendant  by  the  plaintiff  on  said  {1st  day  of 
May  1831,  not  in  payment,  nor  as  a  loan,  but  to  be  paid 
out  by  the  defendant  for  certain  factory  cottons,  which 
the  plaintiff  directed  him  to  purchase  for  the  plaintiff;  and 
that  the  defendant  did  not  so  pay  it  out,  but  converted  it 
to  his  own  use.     Also,  that  said  error  in  crediting  the 
same  item  twice  did  exist,  and  was  not  corrected  in  said 
settlement. 

Each  party  claimed  judgement  on  this  Report.  The 
County  Court  rendered  judgement  for  the  plaintff,  for  the 
amount  of  the  said  three  items,  claimed  by  him.  The  de- 
fendant filed  his  exceptions  to  this  decision  ;  whereupon 
t|ie  cause  comes  up  to  tjiis  Court  for  revision. 

Suckffor  defendant. — I.  The  settlement  made  by  the 
parties,  as  reported  by  the  auditor,  on  the  14tb  June  1831, 
is  final  and  conclusive  between  them,  as  to  all  matters, 
proper  subjects  of  book  account  between  them,  prior  to 
date,  so  far  as  relate)!  in  thin  artinn 
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The  amdunt  dve  vrns  ascertained  and  agreed  upon,  and 
a  note  ezeented  by  the  defendant  for  that  balance.  This 
was  accord  and  satisfaction. 

In  this  position  we  are  not  brought  in  conflict  with  the 
case  oi  Austin  vs.  Btrry^  3  Vt.  Rep.  58.  That  case,  in  its 
ndaterial  features,  is  not  only  not  parallel,  but  is  not  even 
analogous  to  this.     The  difference  is, 

1st.  The  books,  on  which  the  settlement  was  made,  in 
the  case  there  decided,  were^ept  by  Berry  ;  Austin  trust* 
ing  to  him,  and  keeping  no  account. 

Sd.  At  the  time  of  computation,  it  was  stipulated,  that, 
if  any  thing  had  been  omitted,  the  claim  therefor  should 
« jiot  be  prejadiced  thereby. 

•   3d.  A  mistake,  or  omission,  was  shown,  and  a  refusal  of 
Berry  to  rectify  or  allow  it  to  Austin,  as  agreed. 

No  each  circumstances  attend  this  case.  No  intimation 
was  given  of  matters,  that  had  been,  or  might  be,  omitted, 
ontil  after  the  computation,  the  J  balance  struck,  and  note 
executed  by  Corwin,  and  delivered  to  Whitney. 

II.  If  in  this  view,  however,  we  are  in  error  it  follows, 
that  all  the  accounts  of  the  parties  were  open  to  adjudica* 
tion.  The  previous  proceedings  were  a  mere  lookii^  over^ 
and  the  note  equivalent  to  so  much  money  paid.  Under 
this  view,  then,  the  auditor  should  have  received,  audited, 
and  adjusted  Corwins  account.  This  he  did  not  do,  but  re- 
jected it,  as  the  report  shows,  because  all  the  items  there- 
of had  been  allowed  to  the  defendant  on  the  settlement  of 
June. 

III.  The  two  last  items  of  the  plaintiff's  account  are  in- 
admissible under  any  circumstances. 

1st.  The  charge  of  $15^  when  expressed  according  to 
the  facts  reported,  is  for  so  much  money  of  the  plaintiff^s 
embezzled  by  the  defendant.  This  surely  cannot  be,  upon 
received  principles,  a  subject  of  book  account* 

2d.  The  charge  for  a  mistake  in  crediting  one  item  twice, 
is  totally  inconsistent  with  the  principles  of  book  account. 
The  plaintiff's  remedy  for  this  would  have  been  to  exhibit 
his  whole  account  for  adjustment,  and  to  take  a  report  *for 
such  sum  as  should  appear,  on  examination  by  the  audi^ 
lor  to  be  duo.  
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Hebardf  far  plaintiff^. — The  principal  injection,  on  the 
part  of  the  defendant,  and  the  only  one,  that  I  know  of, 
"  is,  to  the  form  of  the  action. 

1st.  There  can  be  no  despute  about  the  indebtedness 
of  the  defendant  to  the  plaintiff;  for  the  report  states,  that 
the  plaintiffs  charges  were  all  prored,  and  by  other  testi- 
mony than  the  plaintiflf's  own  oath.  Then  there  was  no 
hardship  imposed  upon  the  defendant  on  account  of  the 
form  of  action  ;^  since  the  charges  were  supported  by  Ibe 
same  common  law  testimony,  that  would  haie  been  re- 
quired, had  the  form  of  the  action  l>een  diiereut.  On  the 
contrary,  the  defendant  had  the  benefit  of  his  own  oath  to 
rebut  the  testimony  of  the  plaintifTs  witnesses,  which  be, 
otherwise,  could  not  have  had.  The  defendant,  then«  has 
nothing  to  complain  of  on  the  score  of  eiquity. 

2d.  In  the  next  place,  the  foim  of  the  action  is  strictly, 
and  technically,  correct.  I  appreliend,  that  it  is  precisely 
adapted  to  transactions  of  this  kind ;  it  being  that  kind  of 
business,  that  is  ordinarily  charged  on  book,  wathout 
calling  for  any  other  evidence,  by  which  to  make  (he  oth* 
er  pM'ty  chftrgable.     1  Swift,  582. 

The  fact,  that  the  parties  had  made  a  settlement,  sub- 
sequent to  the  delivery  of  the  money  and  the  oats,  and  be- 
fore they  were  charged,  makes  no  difference,  and  no  way 
alters  the  nature  of  the  plaintiff's  debt.  Nor  does  it,  ne- 
cessarily, drive  the  plaintiff  to  a  different  mode  of  trial  and 
proof.  These  articles  were  no  way  reckoned  in  the  settle- 
ment, and  formed  no  part  of  the  account  which  the  par- 
ties intended  to  settle.  On  the  contrary,  it  was  agreed  at 
the  time,  that  the  articles  should  form  the  basis  of  a  sub- 
sequent settlement :  and  they  were  accordingly  charged 
upon  the  plaintiff's  day  book,  and  posted  upon  his  ledger, 
in  the  same  manner  as  his  other  accounts.  Austin  vs.  Ber^ 
ry  et  aJ.  3  Vt.  Rep.  68. 

3d.  The  fact,  that  the  money  was  delivered  to  the  de- 
fendant for  a  special  purpose  makes  no  difference,  provid- 
ed the  plaintiff  does  not  call  for  it  till  such  time  as  his 
right  of  action  has  become  mature.  Fry  vs.  Sly/kid,  3 
Vt.  Rep.  246 ;  Newton  vs.  Riggings,  2  Vt.  Rep  366  ;  1 
Swift,  682. 

An  article  lent  is  a  proper  item  of  book  charge,  subject 
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40  a  special  mode  of  pajmeot,  which  is  the  returning  the 
same  article ;  and,  if  not  returned,  the  value  of  the  arti* 
ele  may  be  recoTered  in  tins  form  of  action.  Money  lent** 
would  be  subject  to  the  same  rule.  But  this  objection,  if 
it  were  one  in  fact,  couk)  apply  only  to  the  charge  for 
money. 

4th.  The  doctrine-has  become  well  settled,  that  omit- 
ting to  charge  at  tlie  time  of  the  delivery  of  the  article,  is 
not  of  itself,  any  valid  objection  to  a  book  charge.  And 
it  has  even  been  decided,  that  a  plaintiff  may  recover  in 
this  form  of  action,  when  he  has  no  book,  excepting  what 
he  makes  up  in  Court.     Bell  vs.  McLaran^  3  Vt.  Rep.  183. 

5th.  The  charge  for  an  error  in  crediting  the  same  ar- 
ticle twice  is  well  sustained  in  the  case  of  Jiustin  vs.  Berry 
«^a2,  utsupra. 

6th.  The  whole  of  the  plaintiff's  account,  upon  which 
he  claims  a  right  of  recovery,  is  the  same  in  principle, 
and  the  same  in  point  of  law,  as  though  the  articles  there 
charged  had  been  delivered  at  the  time  of  charging,  and 
had  no  connexion  with  that  part  of  the  plaintiff's  ac- 
count, which  had  been  previously  settled. 

The  opinion  of  the  Court  was  pronounced  by 
Hutchinson,  C.  J. — ^The  auditor's  report  of  facts  settled 
the  point,  that  these  items  of  the  plaintiff's  account,  now  in 
controversy,  were  not  included  in,  or  settled  by,  the  set- 
tlement entered  on  the  plaintiff's  book,  in  June  1831. — 
That  they  were  not  then  charged  on  the  book  j  that  the 
error  of  twice  crediting  the  same  item  on  said  book  was 
not  then  corrected }  that  the  other  two  items  of  the  plain- 
tiff's account  were  then  spoken  of  by  him  as  unsettled 
mattys;  and  that  the  plaintiff  then  refused  to  pass  re- 
ceipts, on  account  of  these  matters  that  remained  unsettled. 
From  the  facts,  reported  by  the  auditor,  the  plaintiff  has 
a  just  claim,  for  which  he  ought  to  find  some  remedy.  He 
finds  that  the  oats  were  sold,  by  piaintifi's  clerk  to  the  de- 
fendant, in  April,  before  the  June  settlement,  but  were  not 
charged  till  the  July  following^  that  the  $\^  in  money 
was  delivered  for  the  defendant  to  purchase  articles  for 
the  plaintiff,  which  he  never  purchased,  but  converted  the 
money  to  his  own  use ;  that  the  item  w^s  twice  cred- 
ited on  book,  as  is  now  contended  by  the  plaintiff,  and 
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the  plaintiff.     All  this  surely  entitles  him  to  redress,  un- 
Jess  he  has  mistaken  his  remedy. 

Upon  this  point,  we  will  notice  the  items  separately. — 
The  charge  for  16  bushels  of  oats  is  clearly  a  proper  arti- 
cle of  book  charge,  and  there  is  na  dispute  but  that  the 
price  is  correctly  allowed. 

It  is  contended,  that  the  charge  of  the  money  is  in  sub- 
stance a  charge  of  the  defendant's  embezzling  so  much  mo- 
ney.    We  may  do  well  to  examine  whether  this  be  so. — 
For,  surely,  we  ought  to  decide  upon  such  items  according 
to  their  reality,  and  not  merely  according  to  some  shape, 
is  which  they  may  be  presented.    The  actual  circumstan- 
ces of  this  money  charge  were,  that  the  plaintiff  delivered 
this  sum  of  $15  to  the  defendant  in  trust  for  him  to  ex- 
pend in  a  particular  way,  for  the  benefit  of  the  plaintiff. 
The  defendant  accepted  the  money  upon  this  trust.    Had 
he  expended  the  money  according  to  this  trust,  showing 
that,  even  upon  his  own  oath,  would  have  been  good  ac- 
counting for  the  money ;  and  all  which  the  plaintiff  had  a 
right  to  claim  of  him.  But  he  did  not  expend  the  money  ac- 
cording to  that  trust ;  and  he  does  not  attempt  to  account 
for  it  in  that  way.'  But  he  must  account  for  it  in  some  way ; 
and  none  is  more  proper  than  the  one  now  pursued,  where 
there  is  no  difficulty  about  the  proof,  and  none  now  ex- 
ists.   The  plaintiff's  claim  for  the  money  was  complete, 
as  soon  as  the  defendant  having  received  it,  neglected  or 
refused  to  use  it  for  the  benefit  of  the  plaintiff,  according 
to  his  truB?.    What  afterwards  became  of  it,  whether  the 
defendant  us^  it  for  his  own  benefit,  or  destroyed  it,  can- 
not aflR^ct  this  action. 

With  regard  to  the  charge  to  correct  tbe  error  of  credit- 
ing one  article  twice,  all  the  difficulty  is  technicaf,  arising 
from  the  shape  in  which  the  claim  is  presented.  The  ar- 
ticle thus  credited  twice  is  not  named.  Suppose  it  in  re- 
ality to  be  six  bushels  of  grain.  The  book  being  balan- 
ced with  this  credit  twice,  would  virtually  make  the  de^ 
fendant  debtor  for  six  bushels  of  grain.  Let  the  charge, 
then  be  made  thus,  ^  To  six  bushels  of  grain,  credit  by 
mistake,"  and  it  would  seem  natural  enough  as  a  book 
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charge.     It  is  most  favorable  to  the  defendant  to  have  it 
allowed  here  rather  than  in  a  separate  action. 

Proper  articles  of  book  charge,  can  be  recovered  in  this 
form  of  action,  if  in   any  form.     If  there  is  a  settlement, 
which  includes  them,  they  ought  not  to  be,  and  cannot  be, 
recovered  in  any  form  of  action.     If  they  appear,  prima 
facie,  to  be  included  in  a  settlement,  when  they  were  not, 
this  embarrasses  the  plaintiff's  proof,  but  does  not  change 
his  remedy.     We  were  governed  by  this  doctrine  in  a  case 
this  winter  in  Franklin  County;  and  we  consider  it  a  rea* 
sonable  doctrine.     Any  other  action  may  be  of  no   use 
to  the  plaintiff,  for  want  of  proof  to  establish  the  delivery 
of  the  articles.     If  a  question  arises,  how  far  the  oath  of 
the  party  may  avail  in  such  a  case  ?  The  answer  is  at  hand. 
He  may  swear  to  the  delivery  of  the  articles  the  same  lis 
in  all  other  cases ;  and  is  as  much  entitled  to  credit,  as  be 
would  be  in  any  other  case  of  his  testifying  to  support  his 
own  account.    If  he  is  cross  examined  with  regard  to  any 
settlement,  which  might  include  this  account,  he  must  an* 
swer  truly  ;  and  exhibit  what  light  he  can  from  his  books, 
and  from  any  witness  made  at  the  time  of  the  settlement 
spoken  of.     But  it  is  not  a  matter  of  course,  that  the  pv- 
ty  is  to  gain  full  credit  as   an  indifierent  witness.     His 
testimony  must  be  weighed  in  connexion  with  whatever 
testimony  is  derived  from  the  books,  and  fnmi  other  wit** 
nesses,  tending  to  oppose,  or  strengthen  his  testimony.-— 
But  the  testimony  of  the  party  to  his  charges,  delivered  in 
the  usual  course  of  his  deal,  and  charged  at  the  time  of 
delivery,  in  his  usual  way  of  charging  on  book,  is  general* 
ly  considered  sufficient  proof  of  such  charges,  unless  there 
is  some  evidence,  tending  to  render  his  claim  doubtful. — 
The  case  at  bar  is  freed  from  ail  difficulty  upon  this  bead ; 
for  it  does  not  appear,  that  the  plaintiff  offered  himself  as 
a  witness,  at  all ;  and  it  does  appear,  that  all  the  facts 
were  proved  by  other  testimony.     The  County  Court,  in 
deciding  upon  the  special  report  of  the  auditor,  allowed 
the  plaintiflTto  recover  for  the  three  contested  items;  and 

that 
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CASES  IN  THE  SUPREME  COURT 
Town  of  Royalton  vs.  Jacob  Fox  &  al. 

—     It  it  datorationary  with  the  Court  whether  thej  wiU  iirae  e  writ  of  cerUonaru 

Before  iuiiiDg  the  writ  they  will  ezamioe  the  record,  ead  if  they  dieee^er 
that  it  wonid  be  an  iejury  to  the  pnblic  to  hare  the  proeeediogs  quashed  thejr 
will  refaae  to  isaoe  the  writ. 

Ob  an  appeal  from  the  deeiaioo  of  the  Board  of  Road  Commissiooers,  under 
the  aet  of  1880,  it  was  the  datj  of  the  conuaittee,  to  affirm  or  reretM  the  oi^ 
derof  the  eommiMionen,  and  nnleaa  thej  were  all  agreed  to  rerevfeitwas 
their  duty  to  affirm.    Therefore, 

Where  they  only  affirmed  an  order  of  the  Commissionera,  with  respect  to 
the  erecting  and  build ieg  a  bridge,  but  recommended  to  bnild  It  of  m  different 
plan  or  description  than  the  one  ordered  by  the  Commitionen,  their  pto«e«^* 
ingB  were  irregular  and  were  quashed  on  eertiorari. 

When  by  the  repeal  of  a  law,  an  inferior  tribunal  cannot  carry  their  proceed- 
iogs  into  full  effect,  and  no  mode  is  prescribed  in  the  repealing  statute  for 
that  purpose,  the  proceedbga  of  the  inferior  tribunal  if  not  completed,  will  h* 
wholly  set  aside. 

This  was  an  application  to  this  Court  for  a  certiorari 
made  by  the  town  of  Royalton,  to  be  directed  to  the  Clerk 
of  the  late  Board  of  Road  Commissioners- in  the  County, 
requiring  him  to  certify  the  doings  of  said  Board  in  the 
case  therein  stated.  The  whole  proceeding,  and  the  facts 
upon  which  the  application  is  founded  are  fully  set  forth 
in  the  opinion  of  the  Court. 

CoUamery  for  RoyaliQn^  contended,  I.  The  commit^ 
tee  on  the  appeal  were  authorized  only  to  affirm  or  reverse 
the  ofde^t  of  the  commisaioners  in  whole  as  made*  This 
they  did  not  do,  and  therefore  wrong. 

1st.  The  commisaioners  were  bound  when  they  ordered 
a  bridge,  to  prescribe  its  model,  and  as  much  bound  to 
the  last  as  firsts  This,  if  unreversed,  became  the  measure 
of  duty  to  the  \  town ;  and  if  impracticable  of  executtoo, 
their  only  redress  was  appeal.  This  point  should  have 
been  passed  upon  and  been  decisive  before  the  committee, 
but  in  this  case  has  been  evaded. 

2d.  The  town  found  the  model  impracticable;  and  if 
this  were  so  shown,  they  had  the  right  to  have  it  reversed 
on  appeal.  Can  this  be  evaded  in  this  case,  and  the  town 
left  without  any  measure  of  duty,  and  subjected  to  addi* 
tional  cost  in  asserting  their  rights,  and  left  liable  to  pros- 
*  ecution,  whatever  model  of  bridge  they  erect } 
\  3d.  Every   order  in  judgement  is  vacated  by  appeal; 
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and  therefore  the  said  orders  of  the  commissioners  with  all 
their  incidents  are  vacated.  Now  the  committee  only  af- 
firm the  first ;  and  the  order  is  imperfect  and  wrong. 

II.  ThQ  law  creating  the  board  of  road  commissioners 
was  repealed  before  this  business  was  perfected  or  could 
be ;  nor  was  the  reservation  of  power  therein  sufiicient  to 
perfect  it ;  therefore  irregular. 

Though  the  fisving  clause  professed  to  reserve  some 
power,  it  was  inoperative,  as  the  men  went  out  of  office  the 
first  day  of  December  1831,  and  the  board  ceased.  No 
board  existed  to  issue  orders  to  perfect  their  doing,  en- 
force their  orders;  issue  process  or  receive  and  record  the 
report  of  the  committee  on  appeal.  3  Burr.  1456,  3  Cra. 
281  ;  6  Pick.  501. 

Marshy  contra. 

The  opinion  of  the  Court  was  pronounced  by 
Williams,  J.--«This  is  an  application  by  the  town  of 
Royalton,  for  a  cerHorari  to  be  directed  to  the  clerk  of  the 
late  board  of  road  commissioners  in  the  County  of  Wind- 
sor to  certify  their  doings  in  laying  out  a  certain  road  and 
ordering  the  building  of  a  bridge  thereon,  on  the  petition 
of  Jacob  Fox  et  al.  Notice  that  such  an  application 
would  be  made  has  been  given  to  Mr.  Fox.  As  the  Court 
always  exercises  a  discretionary  power  in  issuing  this  writ 
the  party  applying  must  set  forth  by  affidavit  such  facts 
as  shew  that  it  is  proper  and  expedient  that  the  writ  should 
issue.  It  is  said  in  England,  that  the  writ  is  issued  as  a 
matter  of  course  on  the  application  of  the  Crown,  but  oth- 
erwise on  the  application  of  the  defendant.  2  Term  Rep. 
89. 

In  the  case  of  Lees  vs.  Childs,  17  Mass.  351,  the  Court 
refused  to  grant  the  writ,  because  the  applicants  had  failed 
to  show  that  injustice  had  been  done  by  the  proceedings  in 
the  inferior  tribunal ;  and  in  the  case  of  ex  parte  Weston  fy  al. 
11  Mass.  417,  it  was  remarked  by  the  Court  that  before 
granting  a  certiorari  they  will  always  look  into  the  record 
and  even  into  the  circumstances  attending  the  process, 
because  when  the  record  is  actually  returned  in  obedience 
to  the  writ  of  certiorari  they  arc  bound  to  quash  the  whole 
proceeding  if  error  should  appear.     When  the  error  or  ir- 
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regularity  oomplaiDed  of  ib  merely  in  the  forms  of  proceed** 
ing  and  no  injustice  has  been  done,  or  when  from  any  oth- 
er cause  it  would  be  a  greater  injury  to  quash  the  procee- 
dings of  the  inferior  tribunals  than  to  have  them  remaiDi 
the  Court  in  the  exercise  of  their  sound  discretion  will 
refuse  the  writ.  The  King  vs.  Bass^  5  Term  251  ;  £r 
parte  Jed*  Miller ^  4  Mass.  565. 

This  application  is  founded  on  the  affidavit  of  Mr.  Colla- 
mer,  who  states,  the  proceedings  both  of  the  road  com- 
missioners and  of  the  committee  appointed  by  the  CSounty 
Court  on  appeal   from  the  decision  of  the  coinmissionenr. 
By  this  affidavit  it  appears  that  the  board  of  commission- 
ers on  the  ISth  day  of  November  183L,  made   an  order  on 
the  town  of  Royalton,  to  build  a  bridge  in  a  place  directed 
in  the  order  of  a  certain  description   and  plan  described 
the  order,  with  a  double  trussell  in  the  river.     An  appeal 
was  taken  from  the  decision  of  the  road  commissioners  and 
a  committee  appointed,  who  on  the  7th  of  August  met  to 
attend  tp  the  business  of  their  appointment.     The  town  of 
Royalton  were  heard  before  the  committee,  introduced  evi- 
dence tending  to  shew  tho  impracticability  of  sustaining  a 
permanent  bridge  of  the  plan  and  description  ordered,  in- 
sisted that  the  committee  must  affirm  or  reverse  the  whole 
order,  and  requested  that  they  wuuld  state  their  decision 
and  the  grounds  of  it,  in  writing.     The  committee  made  an 
order  and  adjudication  in  the  following  words.     *^  That  the 
said  decision  of  the  said  road  commissioners  be  affirmed 
with  respect  to  the  erecting  and  building  a  good  and  per- 
manent bridge  across  said  White  River,  in  the  place  where 
the  last  bridge  stood,  near  Jacob  Fox's  tavern  house." — 
They  then  proceeded  to  recommend  to  the  town  to  build 
the  bridge  of  another  form  than  the  one  ordered  by  the 
commissioners,  and  without  any  trussel,  in  the  river.    It 
will  be  noticed  here  that  they  neither  affirm  or  reverse  the 
decision  of  the  commissioners.     By  the  Statute  in  relation 
to  roads  and  bridges  passed  in  1830  (sec.  30)  it  was  made 
the  duty  of  the  road  commissioners  when  they  ordered  a 
bridge  to   be  built,  to  determine    not  only  as  to  the  time 
when  the  bridge  was  to  be  built,  but  also,  the  kind  of 
bridge  to  be  built,  and   it  appears  that  this  was  done  by 
the  commissioners.    On  an  appeal  a  committee  were  to 
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lie  appointed  by  the  County  Coiitt)  who  were  ia  gfte'  ttch 
tiee  to  the  parties  to  visit  the  petitioners  and  the  town, 
make  personal   inspection  of  the  premises,  and  reverse  or 
^ffirai  the  order  of  the  commissioners.     This  commiltee        ^ 
were  not  authorised  to  lay  out  a  new  road  or  direct  the    ^oxkti. 
building  of  a  bridge  at  a  different  place  at  a  different  those 
or  of  a  different  form  or  kind  from  the  one  laid  otit  or  or- 
dered by  the  commissioners.    Their  power  and  ihek  onif 
power  was  to  reverse  or  affirm  the  decision  of  the  com*- 
missioners,  and  they  could  not  reverse  it  unless  all  three 
of  the  committee  were  agreed  therein.    It  was  evidently 
therefore,  the  duty  of  the  committee,  if  they  were  not  a-^ 
greed  in  reversing  the  order  of  the  commissioners  to  af- 
firm the  same ;  and  if  they  were  unanimous  in  believing 
that  the  order  of  the  commissioners  was  erroneous,  and 
that  it  was  impracticable  or  inexpedient  for  the  town  to 
build  or  maintain  a  bridge  of  the  form  or  kind  ordered  by 
the  commissioners,  to  reverse  their  decision,  leaving  the  pe- 
titioners to  take  such  further  steps  as  should  be  thought 
best.    The  position  that  was  taken  by  the  town  of  Royal- 
ton  in  the  hearing  before  the  committee,  was  undoubtedly 
correct,  to  wit,  that  it  was  the  duty  df  the  committee  to 
affirm  or  reverse  the  whole  order  of  the  commissioners, 
and  that  if  the  committee  were  convinced  of  the  impracti* 
cability  of  sustaining  there  a  bridge  of  the  description  or-* 
dered  they  should  reverse  the  said  order.     If  the  comiftit-' 
tee  bad  affirmed  the  order  of  the  commissioners,  and  then 
added  the  recommendation  to  build  the  bridge  of  another 
form  and  without  trussels,  there  might  have  been  some 
foondatioM  for  the  argument  which  has  been  urged,  that 
this  recommendation  should  be  treated  as  mere  surplusage.  * 
Though  it  would  have  appeared  somewhat  singular  if  the 
committee  had  affirmed  an  order,  a  compliance  with  which 
if  it  could  have  been  enforced  at  all  by  the  provisions  of 
any  existing  law,  must  have  been  by  indictment  against  the 
town  for  not  performing  the  order,  and  yet  recommend  to 
the  town  not  to  perform  the  order,  or  in  other  words  not  to 
build  the  bridge  of  the  kind  ordered,  but  of  a  different 
kind.    In  this  case  the  committee  have  not  affirmed  the 
decision  of  the  commissioners.    They  coincide  with  the 
commissioners  in  opinion  that  it  was  proper  and  necessa- 
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rjr  to  erect  a  permanent  bridge  at  the  place  descriteil^  ImiI 
difagree  with  them  as  to  the  kind  of  bridge  to  be  buill, 
and  neither  affirm  or  reverse  the  decision  of  the  oomam- 
sioners.  For  the  reason  above,  the  whole  proceedifiga 
fv»B  sc  u.  should  be  set  aside.  It  is  not  necessary  for  us  to  say  what 
weuld  hate  been  the  situation  of  the  proceedings  of  the 
oommissioners  after  an  appeal,  if  the  commitiee  had  itot 
been  called  out,  whether  the  proceedings  of  the  conMM* 
sioners  would  not  be  considered  as  established  onleas  the 
party  appealing  eall  out  the  committee,  inasmuch  as  wse 
are  of  opinion  that  when  the  committee  are  called  out  and 
do  make  inspection,  they  must  make  a  decision  in  lbs 
premises  or  the  whole  proceedings  should  be  set  aside. — 
A  town  appealing  is  entitled  to  a  decision  from  the  com* 
mittee  affirming  the  ^order  of  the  commissioners  before 
they  are  subject  to  any  expense  about  making  a  road  or 
building  a  bridge. 

There  is  also  another  ground  on  which  the  Court  would 
have  granted  this  certiorari.  The  law  under  which  these 
proceedings  were  had  was  repealed  at  the  session  of  the 
.  Legislatute  in  1831,  and  the  board  of  commissioners  as 
such  ceased  to  exist.  I  can  see  no  way  in  which  the  or- 
der of  the  board  of  commissioners  for  building  or  erecting 
a  bridge,  where  there  was  none  before  could  be  enfi^rced, 
except  by  the  commissioners  themselves  issuing  an  ex- 
tent against  the  town  to  collect  such  sum  as  they  order  for 
that  purpose,  and  by  expending  the  sakne  in  making  a 
bridge  under  the  supdrintendance  of  a  c^Mnmittee  appoint- 
ed for  that  purpose. 

At  the  time  the  committee  were  called  out  there  was 
no  board  of  conmiissioners  in  existence  to  issue  such  eX'- 
tent,  and  of  course  tiiey  could  not  complete  their  proceed- 
ings. The  Statute  of  1806,  which  was  the  only  statute  in 
existence  relating  to  building  bridges,  authorises  the  Coun- 
ty Court  on  petition  to  appoint  a  committee  and  on  their 
report  to  make  order  for  the  building  abridge  if  they 
think  proper.  This  statute  gives  to  such  committee  the 
power  of  determining  on  the  expediency  of  erecting  such 
bridge,  and  is  wholly  an  original  proceeding.  Such  a 
committee  may  still  be  asked  for,  and  appointed,  and  the 
establishment  of  this  bridge  by  the  road  commissioners 
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wmiid  have  no  effect  upon  their  proceedings  and  wonid  be 
wholly  inoperative,  as  the  road  commissioners  could  not 
complete  their  proceedings  and  no  tribunal  has  been  erect*' 
ed  to  ctfrry  them  into  effect. 

This  would  of  itself  be  a  sufficient  reason  for  issuing  a  eer- 
Horari  and  quashing  proceedings  which  cannot  be  com-^ 
pleted.  The  Court  think  this  a  proper  case  for  them  in 
the  exercise  of  their  discretionary  power  to  award  that  a 
wrii  of  certiorari  issue,  audit  is  accordingly  ordered  that 
such  writ  issue.  The  writ  was  issued,  the  parties  consent- 
ed to  a  return  instanter,  and  thereupon  the  proceedings  of 
the  road  commissioners  and  the  committee  were  set  aside. 

[The  Legislature- have  since,  by  an  act  passed  Novem- 
ber 8th,  1832,  made  provision  that  the  clerks  of  the  Coun- 
ty Court  may  issue  extents  and  grant  executions  in  the 
same  manner  that  the  clerk  of  the  commissioners  could 
have  done  if  they  had  been  continued  in  office.] 
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Enoch  Buknham,  Jr.  vs.  George  Bass. 

lliat,  to  a  tciffaeitu  upon  m  reeognizmee,  entered  into  far  (he  proeeevtioR 
of  an  eppeel»  it  is  no  delenee  that  the  original  plaintifl^  who  appealed,  being  a 
feme  sole  administratrix,  nanied,  before  the  sitting  of  the  Appellate  Court. 

That  the  appeal  night  hare  been  entered  and  prosecnted  hy  an  administra- 
for  dg  honis  nan. 

This  was  a  scitre  facm  upon  a  recognizance  of  seventy* 
five  dollars,  entered  into  before  a  justice  of  tbo  peace,  and 
<^nditioqed  for  the  prosecution  of  an  appeal  fronhtha  judge- 
ment of  said  justice  to  the  County  CoucU  The  origioal 
suit  was  in  favor  of  Talitha  Burnhamt  administratrix  of  one 
Rufuf  Biirnham»  deceased,  against  one  Enoch  fiurnbam, 
jr.  The  said  Enoch  recov.6red  judgement, for  biacoatt  be- 
ing, about  ten  dollars;  and  the  said  Talitha  i^]ipaaled  to  the 
County  Coprt,  and  neglected  to  enter  her  af^peal.  The 
said  Enoch  filed  hi^  pomplaint,.and  procured  the  adSnnaBM 
of  said.judgei^ent  in  the  Coupty. Court,, wilh  additional 
costs  ^  amounting  in  the  whole  to  about  twenty. dollars.-— 
To  recover. this  cost,  the  present  scire  fodfu  was  brov^t 
to  the  County  Court ;  where  the  defendant  interposed  a 
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plea  in  bar^that  the  said  Talitha,  after  the  said  appaal^  attd 
before  the  time  of  entering  the  same  in  the  County  Couri» 
"  intermarried  with  one  Fox,  by  which  her  administratioa 
ceased,  and  she  could  no  further  prosecute  said  suit ;  and 
that  the  cost  recovered  before  the  said  justice,  bad  alrea- 
dy been  paid  and  satisfied.  To  this  plea,  the  plaintiff  de* 
murred. 

The  County  Court  adjudged  this  plea  in  bar  insufficient. 
And  the  defendant  filed  exceptions  to  this  decision  f  and 
also  entered  an  appeal  to  this  Court. 

When  the  action  was  called  in  this  Court,  a  query  was 
suggested  by  counsel,  whose  duty  it  was  to  furnish  the 
Court  with  copies.  Because,  if  it  should  be  argujsd  as 
coming  up  by  appeal,  the  party  demurring  would  hare  the 
opening  and  closing  argument,  as  he  had  in  the  County 
Court ;  and  it  would  be  his  duty  to  furnish  the  Court  with 
copies.  But,  if  it  should  be  argued  as  coming  up  on  ex- 
ceptions, the  party  excepting  would  be  as  a  plaintiff  in  a 
writ  of  error ;  and  he  would  open  and  close  the  arguments  ; 
and  it  would  be  his  duty  to  furnish  the  Court  with  copies. 
The  Court  considered,  that,  as  the  ancient  rule,  requiring 
the  demurrant,  and  the  plaintiff  in  error,  to  furnish  the 
copies,  was  predicated  upon  a  supposed  privilege  of  open- 
ing and  closing  the  argument,  where  there  is  no  other 
ground  of  distinction,  and  the  claims  seem  equal,  the  priv- 
ilege is  acceded  to  the  plaintiff.  So  the  plaintiff's  coun- 
sel went  forward  in  argument — having  first  furnished  cop- 
ies required  by  the  rules  of  this  Court. 

Argument  for  the  plaintiff. — The  main  question  in  this 
case  is,  did  the  marriage  of  Mrs.  Burnham,  for  whose  acts 
the  defendant  covenanted,  discharge  the  recognizance  P' 

If  a  person  undertakes  by  bond  to  do  an  act,  or  that  an 
act  shall  be  done,  it  is  not  sufficient  for  him  to  show,  that 
he  has  done  all  in  his  power. — Bull.  N.  P.  164-5. 

Thus,  if  a  party  undertakes,  that  a  condition  shall  be 
performed  by  a  stranger,  and  the  latter  refuses,  this  is  no 
excuse,  unless  such  refusal  be  procured  by  the  other  par- 
ty.—5  Vin.  Abr.  239.-6  Ter.  Rep.  210,  710.  Case  cited 
IT.R.  642.>^D(>ughiy  vs.  Jfeal,  i  Sand.  216;  Shep^ 
Touch.  887. 
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80,  where  the  obligor  preveBta  tke  perfbniMtiiee  of  a 
coaditfOD  preeedent,  by  h»  neglect  or  default,  it  is  equal  lo 
performance  by  the  plaihtiff. — 1  Term  Rep.  638. 

The  converse  of  this  principle  mast  also  hold ;  that  is, 
if  the  obligor  pkees  it  out  of  his  power  to  perform  the  con- 
dition, it  is  eqwil  to  non-performance  on  his  part ;  and  so 
are  the  authorities. — 13  East.  436.  ^3  Cora.  Dig.  123,  M.  3. 
— Litt  Sec.  356-6-7.— Co.  Lit.  221,  b.— 3Com.  Dig.  M. 
3  PI.  1, 2,  6,  6.-6  Vin.  Abr.  223,  PI.  1 1. 

Again,  if  a  recognizance  be  condii  ioned  for  the  appear- 
ance of  B.  at  the  next  assizes  holden  for  the  County  of  S., 
and,  before  the  next  assizes,  B.  sues  a  certiorari  out  of  the 
K.  B.  to  remove  the  recognizor,  and,  at  the  next  assizes, 
delivers  the  certiorari  to  the  Judge,  yet  this  does  not  excuse 
bis  appearance ;  for  though  the  certiorari  was  the  command 
of  the  King's,  yet  the  purchase  thereof  was  the  act  of  B. ; 
and  he  could,  by  no  such  plight,  save  his  recognizance — 
6  Peters.  Abr.  63.-3  Yelv.207.— 2  Sec.  26.— Vint.  275.— 
2  Kib.  831.— Vide  also  Shep.  Touch.  391. 

This  case  is  not  to  be  distinguished  from  the  one  at  bar. 
So,  it  is  a  breach  of  a  condition,  if  the  obligor  is  disabled 
to  perform  in  the  same  plight  and  condition,  that  he  was, 
when  the  condition  was  created. — Co.  Lit.  221,  a. 

In  Viner,  this  case  is  put :  If  a  widow  gives  a  bond,  con* 
ditioned  to  make  further  assurance,  &c.  at  the  expense  of 
the  obligee,  and  she  afterwards  marries,  this  is  a  breach  of 
the  bond  ;  as  the  condition  could  not  be  performed  in  the 
same  plight  and  without  more  expense  to  the  obligee. — 
5  Vin.  Abr.  223,  PI.  11.— Vide  also  Shep.  Touch.  383. 

80,  if  I  am  bound  to  present  J.  3,  to  the  church  of  B., 
and  J.  S.  in  the  mean  time  marries^  yet  the  condition  is  not 
discharged.— 6  Vin.  Abr.  230,  PI.  17. 

The  case  at  bar  falls  directly  within  the  principle  of  these 
cases.  The  defendant  undertook  that  Mrs.  B.  as  adminis- 
tratrix, should  prosecute  the  appeal  to  effect,  &c.^  not  that 
any  one  else  should  prosecute,  but  that  she  should  do  it.-*- 
Now,  nothing  will  e^i^cuse  a  non-pecfornmrnce  of  this  con- 
dition, but  the  act  of  God,  the  act  of  the  law,  or  that  <^  the 
plainiijg^himeelf—Bu]].  N.  P.  164-6. 

But  the  matter,  set  up  in  bar  of  the  action,  is  the  mar- 

riagc — the  act  of  Mts.  B.  the  principal.     This,  in  reality, 
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i«  tb«.,pB]||  excitts  anigtted.  It  is  true»  that  tbe  stalfite 
•lysy  that  oo  th«  marriage  of  any  administratrizy  ber  pow« 
ersy  aa  such,  abfiU.cea«e ;  but  it  i«,  after  all,  the  act  of  th« 
partj,  that  produce^  )bis  effect*  This  constitutes  no  de- 
feoce^  aocordiog  to  all  the  authorities }  for,  to  allow  it, 
would  be  to  allow  the  defeadantto  take  advantage  of  his 
own  wrong ;  or»  what  is  the  same  thing,  that  of  his  princi- 
pal. It  does  not  lie  in  the  defendant's  mouth  to  say,  that 
he  is  discharged  from  his  liability  on  the  bond,  because  his 
principal,  by  her  own  voluntary  act,  deprived  herself  of  the 
power  to  prosecute  the  appeal*  The  very  want  of  power, 
occasioned  by  her  act,  is  a.  breach  of  the  recogoizance. 

But,  it  is  said  that  the  judgement  of  affimance  was  im- 
properly rendered,  Mrs.B.  having  married.  Was  this  cos- 
rect,  it  would  be  no  defence.  It  is  a  sufficient  laaMer, 
however,  to  say,  the  judgement  having  been  affirmed  hf  a 
Court  of  general  jurisdiction,  it  is  good  until  reversed^  iad 
cannot  be  overhauled  in  this  collateral  manner.-*9'C{aiicii, 
309.— Cro.  Eliz.  278.— Cro.  Jac.  246,-1  Wils.  302.-i-a 
Rep.  90. — 4  Mass.  Rep.  303-»4. 

Judgements  of  a  Court  of  general  jurisdiction,  are  void 
only  in  cases  where /rom  the  judgement  itself,  it  is  apparent 
that  the  Court  have  not  any  jurisdiction. — 2  Aik-  Rep^ 
349.-2  Salk.  674.— Per.  Sedgwick,  J.— 4  Mass.  Rep.  SQ& 

We  take  it  as  perfectly  clear,  that,  if  Mrs.  R  had  enters 
ed  her  appeal,  and  nothing  had  been  said  about  her  mar* 
riage,  and  final  judgement  had  been  given  for  the  defend- 
ant,  the  defendant,  in  his  suit,  could  not  have  taken  itfd* 
vantage  of  the  determination  of  her  power.  And,  can  hM 
suffering  the  affirmance  of  the  judgement,  place  this  de-. 
fendaot  in  any. better  situation.'*  He  is  as  much  bound  by 
tbe  judgement, and  by  the  acts  of  his  principal,  as  tbe  prin- 
4:ipal  herself.— 1  Aik.  Rep.  339.— 16  John.  Rep.  117.— 3 
Burr.  1187. 

It  was  further  said,  that,  no  costs  having  accrued  be* 
tween  the  appeal  and  the  marriage,  it  was  wholly  unneces- 
sary to  procure  the  affirmance  of  the  judgement;  and  that 
the  plaintiff  did  it  in  his  own  wrong.  This  is  no  answer  to 
the  action,  if  it  was  true ;  and  in  the  second  place,  the  po- 
sition is  not  correct.  By  the  appeal,  the  judgenient  ef  tbe 
justice  was  vacated  and  no  action  of  debt  could  hAve.been 
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founded  upon  it. — 5  Mass.  R.  976.  And  it  woAl  seem  to 
iolloWy'^as  a  necessary  consequence,  that  nomiit  could  bo 
sustained  on  anj  recognizance,  taken  to  prosecute  the  suit : 
at  most,  for  anj  thing  more  than  nominal  damages.  In  or** 
der  to  sustain  on  action  on  such  a  recognisance,  there  must 
be  an  existing  and  operative  judgement  for  costs. 

Upham,for  defendant. — This  case  comes  before  the  Court 
oui  general  demurrer  to  defendant's  plea  in  bar. 

The. principal  question,  presented  by  the  pleadings,  is 
|ba  following,  viz :  Did  the  marriage  of  the  appellant,  pen- 
ding ihe.appeal,  extinguish  her  right  as  administratrix,  a- 
bate  the  suit,  and  discharge  the  said  George  Bass  from  his 
racognizance  ? 

We  maintain  that  it  did. 

By  the  3dth  section  of  the  probate  act,  it  is  declared, 
f'Ibatt  when  a  feme-sole,  appointed  alone,  or  with  one.  or 
more  persons,  executrix,  administratrix  or  guardian,  shall 
marry,  such  marriage  shall  extinguish  her  right,  under  such 
appointment." — Statute,  340. 

The  right,  then,  of  the  appellant,  further  to  prosecute 
ber  said  appeal,  was,  on  the  6th  of  November,  A.  D.  1830, 
extinguished  by  operation  of  law;  and  it  became  impossi- 
ble for  her  further  to  proceed  with  her  action.  The  que^^ 
tion  now  arises,  what  effect  did  this  marriage  have  upon 
the  suit?  We  insist,  that  it  abated  the  suit,  and  dischar- 
ged this  defendant  from  his  recognizance. 

It  is  a  general  principle,  that,  where  a  bond,  or  recogni* 
zaace  is  a  thing  in  action,  and  executory,  and  no  advan- 
tage can  be  taken,  until  there  be  a  default  in  the  obligor, 
if  the  condition  is  possible  at  the  time  of  making,  and,  be- 
fore the  same  can  be  performed,  it  becomes  impossible, 
or  is  prevented  by  the  death  of  the  party,  or  by  the  act  of 
the  law,  the  obligation  is  saved. — Co.-Lit.  206,  cr.-*-BuU; 
N.  P.  164.— 1  Shep.  Touch.  331-2,-1  Sand.  Rep.  216  Jit. 
2.~1  Pick.  Rep.  284. 

It  has  frequently  been  determined,  in  England,  in  an 
action  on  a  replevin  bond  with  a  condition  to  proBectUe  toUk 
ej^f  according  to  the  form  there,  that  a  prosecution  of  the 
Mi  tf&fil  it  isabated  by  the  death  of  oAe  of  the  parties,  is 
A  prosecution  with  e^ffect,  and  a  good  performance  of  the 
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condiitoh.-r-OrmoiMl  vs.  Bieriy,  Cartb.  519.~12  Hod.  361. 
-^1  Pick.  Rep.  384. 

If  ihe  plaintiffiproeecutd  to  the  end  of  the  oaiiae,  or  es 
far  aa  the  law  will  allow,  he  moft  certainly  fnlfile  the  con- 
dition of  his  bond. 

In  t^eak$  vs.  JTeyet,  3  Vt.  Rep.  SI  7,  the  Court  rufed,  that 
a  recognizance,  taken  for  the  appeal  of  an  action,  was  dis- 
charged by  tlie  death  of  the  appellant,  pending  the  appeal. 

The  appellant,  in  the  case  at  bar,  it  is  true,  did  not  die 
a  natural  death ;  but  she  died  as  administratrix.  Her  pow- 
er, further  to  administer  upon  her  deceased  husband's  es- 
tate, ceased;  and  she  could  no  more  proceed  with  herae- 
tion,  than  though  she  slumbered  in  her  grave. 

By  marriage,  the  husband  and  wife  are  one  person  in 
law ;  that  is,  the  very  being  or  legal  existence  of  the  wo- 
man is  suspended  during  the  marriage ;  or,  at  least,  is  in- 
corporated and  consolidated  into  that  of  the  husband  ;  so 
that,  independently  of  her  husband,  she  has  no  legal  ex- 
istence.— 1  Black.  Com.  442. — 8  Ter.  Rep.  545. 

But,  it  is  said,  this  act  of  the  appellant,  which  extinguish- 
ed her  right  as  administratrix,  and  merged  her  legal  exist- 
ence, was  voluntary ;  and,  therefore,  the  defendant  was  not 
discharged  from  his  recognizance.  The  marriage  of  the 
appellaat  was  a  voluntary  act,  we  admit ;  but  the  conclu- 
sion, drawn  by  the  gentleman,  we  deny.  This  defendant 
had  no  control  over  the  appellant,  and  could  not  prevent 
her  marriage.  Again,  the  appeal  was  taken  on  the  30th 
day  of  June,  A.  D.  1830,  to  the  the  then  next  Dec.  Term 
of  the  Court ;  and  the  appellant's  right,  further  to  prose- 
cute her  said  appeal,  became  extinguished  by  her  marriage, 
on  the  8th  day  of  November,  A.  D.  1830;  more  than  30 
days  before  the  term  of  the  Court,  to  which  the  appeal  was 
taken,  commenced.  At  the  time  of  the  appellant^  mar- 
riage, the  appellee  was  entitled  to  no  cost,  save  what  had 
accrued  before  the  justice ;  and  for  that  he  had  no  claim 
against  the  defendant.  But  it  appears  from  the  pleadings, 
that  the  appellees,  after  the  appellant's  right  further  to 
prosecute  said  appeal  had  ceased,  took  out  copies  from  the 
justice,  and  procured  his  judgement  affirmed  in  the  Coun- 
ty Court.  All  the  appellee's  proceedings  in  the  County 
Court,  we  insist,  are  void. 
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The  opinfon  of  the  Court  was  pronounced  by 

Hutchinson,  C.  J. — ^The  only  questions  to  be  decided 
are,  whether  the  suit  of  Talitba  Burnhaia,  administratrix, ' 
became  discontinued,  by  her  marriage  after  the  appeal,  in 
as  fill!  a  sense  as  would  be  effected  by  the  natural  death  of 
a  plaintiff,  and  a  representation  of  his  estate  to  fa^  insol- 
vent ;  and  whether,  even  in  that  case,  as  the  marriage  was 
her  voluntary  act,  it  would  relieve  the  bondsman. 

The  Court  consider,  that  her  marriage  was  not  a  discon- 
tinuance of  the  action.  It  effected  a  total  destruction  of 
her  right  to  prosecute  the  suit.  But  an  administrator  de 
bonit  non  might  have  been  appointed,  and  could  prosecute 
the  suit  as  fully  as  she  might  have  done,  had  there  been  no 
marriage.  If  sufficient  time  had  not  elapsed  for  such  ap- 
pointment, after  her  marriage,  she  might  have  entered  her 
appeal,  and  the  Court  would,  probably,  have  granted  a 
continuance,  to  await  such  appointment.  This  case  does 
not  compare,  at  all,  with  that  class  of  cases,  of  which 
Peake  vs.  Keyes  was  one.  In  those  cases,  the  statute  is  im- 
perative, that  the  action  shall  be  discontinued ;  not  upon 
the  decease  of  the  plaintiff,  merely,  but  upon  his  decease, 
and  representation  that  his  estate  is  insolvent.  If  there  is 
no  such  representation  of  insolvency,  and  the  action  be  of 
a  nature  which  survives,  it  may  be  prosecuted  by  his  exe- 
cutor or  administrator,  the  same  as  though  that  special  pro- 
vision had  been  omitted  in  the  statute.  That  is  a  conven- 
ient provision ;  because  it  carries  both  debt  and  cost  be- 
fore the  Commissioners  for  their  adjustment,  like  claims 
that  have  never  been  sued.  There  is  no  such  provision  in 
case  of  the  marriage  of  a  feme  sole  administratrix  :  there 
is  no  necessity  for  it :  for,  as  soon  as  one  administration 
ceases,  another  may  be  created,  and  save  the  rights  of 
both  parties  to  the  action. 

With  regard  to  the  second  question,  we  entertain  no 
doubts  but  that  the  marriage  being  voluntary  on  the  part 
of  Talitha,  the  administratrix,  and  not  the  act  of  God,  or 
of  the  opposite  party.  The  recognizor  to  prosecute  the 
appeal  was  holden  as  firmly  as  security  for  costs  in  such  an 
event,  as  in  any  other. 

Enoch  Bumham,  the  appellee,  might  not  know  of  the 
marriage,  and  nothing  appears  that  he  did  know  of  it, 
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when  he  procured  the  affirmance  of  the  judgement.  H« 
cannot,  therefore,  be  accused  of  making  unnecessarf  cost, 
'  by  filing  his  complaint  for  affirmance.  It  was  his  regular 
course,  as  a  matter  of  right.  It  must  be  the  regular  course 
in  all  cases,  where  the  action  survives,  and  where  there  is 
not  bolk  the  decease  of  the  plaintiff  and  a  representation 
that  his  estate  is  insolvent  That  the  cost,  recovered  be* 
fore  the  justice,  has  been  since  paid,  can  have  no  otber  ef* 
feet  in  this  suit,  than  to  diminish  the  sum  now  to  be  reeor* 
ered. 

The  judgement  of  the  County  Court  was  that  the  plea  in 
bar  was  insufficient ;  anl  that  judgement  is  now  affirmed. 
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MoRHis  KiNGSBURT  vs-  BfiNXAwiFi  WuiTirrr  and  otlhers* 

Thit,  wbeo  r  CaptRin  forfeits  r  penal tj  by  oeglectini;  to  make  the  retam. 
required  bjlatr,  in  the  month  of  Juae,  and  the  Commandaot  demandi  the  floe 
or  pRBRlty  within  wtKty  dRye,  h*  tamif  aftenrRrde  itniR  bii  «XR0mlioii»  •hhoofk 
he  muf  hare  made  no  record  of  hi*  hariDf  rs seated  the  fioe.  ^, 

ThRt  tbR  atRtoie  doeR  ROt  reqRire  aveh  oifieer  to  oiRk*  r  reAOxd  of  hia  pm^ 

ceedingf,  nor  attach  any  validity  to  such  record,  if  made. 

That  a  recital  in  the  CJcecatioOy  dated  September  22d,  that  de/endent  was  a- 
flaerced  September  SOth,  in  the  same  year,  Is  welt  enough,  if  it  eppeRr  in  e?i- 
deiee,  that  the  fiao  bad  bROome  pttyabU  before  tbRt  Une,  by  Rogleot  of  imtf^ 
RRd  Ihe  oaRkiog  of  r  regular  demRodp 

Th«t,  if  R  CRptRin  bo  eoDamitted  on  oxeeution  for  r  iUe,  Rod  gl^o  r  note  pRy-« 

Rble  to  the  adjutant  for  the  amount  of  the  iine  and  coat,  and  r  diachRrge  is 
written  npon  the  copy  left  with  the  keeper  of  the  jail,  tinned  by  aoeh  keeper, 
aod  two  yoarf  bare  o  lopaed  wiUtoot  Roy  objooUoR  to  tbia  prooeodioi^  or  ROfr 

farther  pursuit  of  the  execution,  the  jury  may  presome  the  assent  of  all  con- 
cerned to  the  authority  in  the  adjutant  and  jailer,  to  take  sneh  note. 

A  new  trial  was  granted  in  this  action  a  year  ago. 

On  a  trial  at  the  December  Term  of  the  County  Court* 
in  1832,  some  of  the  questions,  before  decided,  weve  ur- 
ged anew,  and  some  were  varied  by  additional  testimo- 
ny>-  On  this  trial,  there  was  testimony,  whic(ishowT. 

ed,  that  Major  Morrill,  on  the  thifd  day  of  July,  18S0| 
demanded  of  each  of  said  two  Captaina,  their  respaotiiTB. 
finer  for  neglecting  to  make  their  returns  du/iog  the.  pre- 
ceding June,  addingi  that  he  would  still  teoeiYp  their  re- 
turns, if  they  would  make  them  then;  aod.tbat  thece waa 
np  oompliaiice  wUheHber  part  of  said  proposition.  .The 
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plaintiff  offered  to  prove  the  knowledge  and  consent  of 
Morrilly  that  the  plaintiff  should  take  this  note  in  discharge 
of  said  executions.  This  was  objected  to  by  the  defend-' 
ants*  but  was  admitted  by  tiie  Court.  The  witness,  how- 
ever, who  was  called  for  this  purpose,  recollected  nothing 
about  it. 

There  was  no  evidence,  that  the  commanding  officer  of 
the  regiment,  or  the  Quarter-Master,  ever  disapproved  of 
the  taking  of  ibi^  note  instead  of  money,  on  said  executions.^ 

The  defendants  requested  the  Court  to  charge  the  jucyt 
that,  if  they  fivund  said  note  was  taken  in  consideration  of 
tUe  imprisonment  of  the  defendants  by  the  plaintiff  pn  said 
executions,  said  note  was  void,  and  they  should  return  a 
verdict  for  the  defendaato. 

The  defendants  also  requested  the  Court  to  charge  the 
jurf ,  that  a  demand  of  the  fines  of  tlie  said  Whitney  and 
Kemp  was  not  a  sufficient  evidence  of  the  imposition  of  the 
same  ;  that  some  act  of  the  commanding  officer  was  neces- 
•ary,  te  render  the  defendants  liable  to  execution  for  said 
fines,  other  than  a  mere  demand  and  neglect.  The  de^ 
fendaats  also  requested  the  Court  to  charge  the  jury,  that, 
if  the  demand  for  the  fines  was  in  the  alternative,  or  cou- 
ptepl  with  a  demand  of  the  returns  to  be  made  by  the  said 
Cvplaiina,  saeh  demand  was  not  suffieient  to  justify  the  is- 
sue of  said  executions.  The  defendants  further  requested 
th^  Court  to  charge  the  jury,  that,  if  these  fines  were  impo- 
sed on  the  20th  of  September,  they  were  improperly  impo- 
sad,  mid  the  imprisonment  of  the  defendants  unlawfiil. 

But  the  Court  refused  so  to  charge  the  jury ;  and  did 
charge  them,  that,  if  they  found  the  said  Morrill  was  a  Ma- 
jor, and  commanding  officer  of  said  regiment^  in-  wfaifth 
tbb  «aid  Whitney  and  Kemp  wei'erClaptbins,  tod  that  they 
had' neglected  to  make  the  returns*  o^tbeMdte  of  their  com- 
pAtAen  in  the  mronth  of  June,  1831, 'anAciiiat said vMorriil,* 
onKihNb  third  day  df  July,  18SI,  bad  demtml^d  oT -them  re^ 
s|^<$tively  their  fines,  wh($ther  he  did  or'IMdi«i(fMl^fex|iit6Ss  a^ 
vAtlftlgrtesstOTeceive  the  retnnis,'  if  all  wtfr4e)nai»ifedV'«o 
be  Sone  forthwith ;  ahdtfurth^r  fibund^  JtbKt  said  finesl  had' 
not  been  piaid  Within  fifteen  daj^s  ^fter  stfeii:  demaAdt  ^be 
coitfinandibg  ofl$<M  wns'kuAdHsg^^fO  iWne  liis  elrecuthnis 
f5r  the  cb)Uttf(>D  ^\mA^  fifies/f^  matinetaiid  fimn,  and  at- 
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the  time,  in  these  executions  set  forth;  and,  that  the  plain* 
tiff,  on  receiving  said  executions,  was  authorized  as  adju- 
"  tant  (his  being  sucji  being  conceded  on  trial)  to  commit 
the  said  Whitney  and  Kemp,  as  in  his  returns  on  said  execu- 
tions is  set  forth :  That  the  fines  were  due  by  operation  of 
law,  on  the  neglect  to  make  returns  according  to  law ;  and 
nothing  more  was  necessary,  but  a  demand  of  the  same  by 
the  commanding  officer ;  and,  on  a  neglect  for  more  than 
fifteen  days  on  the  part  of  the  Captains  to  pay  the  same, 
executions  might  issue  therefor. — ^That  the  jury  might  treat 
what  was  said  in  the  executions  about  the  amercement  be- 
ing on  the  20th  day  of  September  as  surplusage,  and  mis- 
take in  form.  The  Court  did  further  instruct  the  jury,  that^ 
if  they  found  the  said  Whitney  and  Kemp  were  lawfully 
imprisoned  as  above  charged,  and  that  the  note  in  ques- 
tion was  by  the  defendants  voluntarily  executed,  and  that 
the  same  was  received  by  the  jailer  as  money,  and  the  de- 
fendants discharged  in  consideration  thereof,  and  that  nei- 
ther the  commanding  officer,  nor  the  Quarter-Master  of  the 
regiment  had  ever  disapproved  of  this  note's  being  taken 
instead  of  money  in  satisfaction  of  said  executions,  they 
might  well  presume  the  consent  of  all  concerned,  that  the 
business  should  be  done  as  it  was  done ;  and  this  note, 
which  thus  far  answered  the  defendants  the  same  purpose 
as  the  payment  of  so  much  money,  was  good  and  binding 
upon  them.  In  which  case  they  would  find  a  verdict  for 
the  plaintiff. 

To  which  decisions  and  instructions  of  the  Court  the 
defendants  excepted,  and  the  cause  passed  to  this  Court 
for  revision. 


'  Argument  for  the  defendants, — I.  The  executions,  offer* 
ed  by  the  plaintiff,  and  admitted  by  the  Court  as  evidence^ 
were  improperly  admitted.  These  executions,  if  to  have 
any  effect  as  evidence,  are  to  justify  the  imprisonment  al- 
leged as  having  been  made. 

1st,  For  a  fine  imposed  for  neglect  in  making  returns  of 
the  state  of  the  companies,  commanded  by  two  of  the  de- 
fendants, in  June,  1830. 
3d,  For  a  fine  imposed  on  the  third  day  of  July,  1830, 
3d,  For  a  fine  imposed  by  the  commanding  officer  of 
the  regiment. 
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Now,  th^y  tend  to  prove  neither  of  these  facts.    On  the    ^SJi^ 
contrary}  they  expressly  set  forth  a  fine  imposed  on  the       ^933. 
20tA  September^  1830,  for  a  delinquency  of  returns j  without    Kingsbury 
specifying  what  returns  ;  and  are  subscribed  by  the  Major    whUncr 
without  any  addition. 

II.  The  testimony,  admitted  to  show  the  consent  of  the 
Major  to  the  taking  the  note,  was  inadmissible. 

1st,  Because  the  Major  is  a  competent  witness  himself, 
and  should  have  been  called  on. 

2d,  Because,  if  he  did  consent,  it  was  wholly  without 
any  legal  authority  so  to  do,  and  such  consent  was  nothing 
more  than  that  of  any  stranger. 

III.  The  Court  misdirected  the  jury  in  this,  that  the 
fines  were  imposed  necessarily  by  operation  of  law,  and  that 
the  only  act  of  the  commanding  ofiicer,  to  be  performed^ 
is  a  demand  of  the  fines.  The  officer  has  a  discretion  in 
imposing  the  fines ;  and  may  omit  so  to  do,  upon  good 
cause.  A  contrary  construction  is  inconsistent  with  the 
rules  of  construing  penal  statutes.  The  returns  may  be 
omitted  because  of  sickness,  loss  of  rolls,  or  other  good 
cause ;  or  may  be  made  on  the  first  day  of  July.  Yet  the 
fine,  according  to  the  construction,  is  imposed,  and  the 
commanding  officer  is  imperatively  required  to  collect 
them.-'Revised  Stat.  636,  ^  34. 

IV.  If,  however,  the  imprisonment  is  justified  by  legal 
proof,  and  it  is  made  judicially  to  appear,  that  two  of  the 
defendants  were  lawfully  imprisoned  for  the  causes  alleged 
by  the  plaintiff,  yet  such  imprisonment  constitutes  no  con<* 
sideration  for  this  note,  which  is  a  promise  to  pay  money 
to  the  plaintiff,  Morris  Kingsbury.  The  plaintiflf  had  no 
interest  in,  or  concern  with,  this  business.  All  his  power 
over  it,  or  connexion  with  it,  ceased,  on  his  commitment 
of  the  defendants  to  prison.  These  fines  were  payable  to 
the  Quarter-Master,  and  any  contract  or  promise,  to  be  of 
any  validity,  if  good  at  all,  must  be  to  him. — Rev.  Stat* 
438,  ^  40. — 6  Mass.  Rep.  253,  Bainbridge  vs.  Downie. 

V.  The  charge  of  the  Court,  that  the  jury  might  pre- 
sume the  consent  of  all  concerned,  was  erroneous. 

1st,  Because  it  does  not  appear,  that  any  notice  of  the 
transaction  of  the  business  was  ever  given  to  any  one  con- 
cerned, either  the  Major  or  Quarter-Master. 
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2d(  Because  tbey  were  not  concerned  :  they  had  no  pow- 
er to  consent  that  this  note  should  be  executed  and  re* 
ceiyed..  The  presumption  of  consent  is  predicated  upon 
the  supposition  that  the  officers  mentioned  are  principalis 
when  in  fact  they  are  agents^  with  specific  and  limited 
powers.  The  State  is  the  principal ;  and  the  fines  are  for 
the  benefit  of  the  State,  to  be  applied  to  the  improvement 
of  the  militia. 

VI.  The  charge  was  erroneous  in  this,  that  the  jury  were 
put  upon  finding  a  fact  no  way  in  issue,  and  which  the  de- 
fendants could  not  raise,  viz :  that  the  Captains  did  neg- 
lect to  make  returns  in  June,  1830. 

VII.  The  Court  ought  to  have  instructed  the  Jury,  that 
if  any  condition  was  annexed  to  the  demand  of  the  fines, 
or  if  it  was  in  the  alternative,  e.  g.  to  pay  the  fines  or  make 
the  returns,  such  demand  did  not  authorixe  the  issue  of 
execution. 

VIII.  The  Court  misdirected  the  jury  in  this,  that  so 
much  of  the  executions  as  relates  to  the  amercement  and 
date  thereof,  might  be  treated  as  surplusage  and  mistake. 
We  object 

Ist,  Strike  out  this  part,  and  the  precepts  become  a  nul- 
lity, partaking  in  no  respect  of  the  nature  of  an  execution ; 
and  are  no  more  than  mere  orders  of  a  military  officer  to 
imprison  two  of  the  defendants. 

2d,  The  Statute  provides,  (Rev.  Stat.  632,  <§  12)  any 
officer,  neglecting  to  make  returns,  &c.  '<  shall  be  fined 
'*  by  the  officer,  to  whom  the  returns  should  have  be^i 
^*  made,  a  fine  of  twenty  dollars,"  &c.  The  officer  is  made 
an  agent  in  imposing  the. fine,  and  is  to  act  therein. 

Now,  these  executions  are  important  in  the  point  in  ques- 
tion, as  showing  when  the  officer  did  so  act,  and  when  he 
did  fine  the  delinquent ;  and  as  showing,  that  no  fines  were 
imposed  previous  to  20th  September,  1830;  and  that  the 
demand  was  not  considered  as  an  imposition  of  the  fines, 
and  as  such  was  proper  for  the  jury  to  weigh.  The  execu- 
tions are  the  only  record  in  existence,  affi>rding  any  evi- 
dence of  all  these  matters  j  and  that  is  destroyed  by  the 
striking  out. 


Argument  fi^  the  plaintiff.— 1.   The  first  question  arising 
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in  the  caae  is,  Was  the  note  void  for  daress  of  imprison-    Sf^"^"^"* 
raent?    In  order  to  be  so,  the, imprisonment  must  have       issa. 


been  unlawful;  such  as  would  be  relieved  hyAabeas  car-*"^Z^~ 
puSf   or  sustain  an  action  for  false  imprisonment.     The    ^^' 
plaintiff  insists,  that  the  imprisonment  .was  lawful.    The 
defendants  are  understood  to  contend,  that  the  imprison- 
ment was  unlawful,  for  these  reasons  : 

1st,  That  something  more  than  demand  for  fine  was  ne- 
cessary to  be  done  by  the  commanding  officer,  before  issu- 
ing execution. 

2d,  That  the  execution  was  merely  signed  "Major." 
3d,  That  the  executions  do  not  state  the  kind  of  delin- 
quency, nor  the  previous  proceedings. 

In  answer  to  these  objections,  the  plaintiff  insists, 
Ist,  That,  by  the  Militia  Law,  Art.  12,  Sec.  33,  the  for- . 
feiture  of  the  Captain  for  not  making  return,  occurs  on  the 
1st  of  July.  By  the  same  Statute,  No.  3,  Sec.  7,  this  fine 
is  directed  to  be  collected  as  that  in  Art.  1 3.  The  course 
is  pointed  out  in  Sec.  34.  The  forfeiture  takes  place  by 
operation  of  law,  on  the  1st  of  July.  The  commanding 
oflicer  is  to  demand  in  60  days  after ;  and,  if  the  payment 
is  then  neglected  for  15  days,  execution  may,  at  any  after 
time,  issue.  Now,  the  statute  most  clearly  requires  nothing 
to  be  done  by  the  commanding  ofiicer,  but  to  make  de- 
mand. And,  for  more  to  be  required  by  the  Court,  must 
operate  ruin  to  the  officers,  who  are  not  presumed  versed 
in  the  law ;  and,  at  the  same  time,  are  bound  to  do  their 
duty  or  be  prosecuted. — Stat.  632,  641,  635. 

2d,  The  commanding  officer  signed  *' Major,"  and, 
as  he  as  Major  could  issue  execution  only  when  the  place 
of  Colonel  was  vacant,  it  is  to  be  presumed,  in  this  case, 
that  the  contingency  existed. — 2  Aikens'  Rep.  30,  Hatck^ 

ex  parte. 

3d,  The  execution  need  not  state  the  previous  proceed- 
ings. No  execution  does,  either  civil  or  military.  The 
execotion  does  state  the  delinquency  to  be  not  making  re: 
turns ;  and  this  is  more  than  is  necessary. 

4tfa,  The  plaintiff  considers,  that  all  these  questions 
were  decided,  at  the  last  term,  for  the  plaintiff;  and  the 
only  difficulty  then  found  was,  that  the  execution  stated 
the  amercement  to  be  in  September ;  and  there  was  no 
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proof  in  the  case  of  any  previous  demand,  to  show  a  case 
justifying  the  issue  of  an  execution  in  any  form.  Nowde- 
'  mand  is  found.  It  is  perfectly  obvious  now,  how  this  took 
place ;  that  is,  by  following  the  form  of  Captain't  ezecU" 
'  tion,  the  only  one  given  in  the  military  law ;  and  it  is  much 
to  be  hoped,  the  Major  may  find  protection  in  the  honest 
discharge  of  duty,  and  no  sacrifice  of  right  be  permitted  in 
an  improper  carping  at  forms. 

II.    If  this  liote  be  not  void  on  account  of  duress  of  im- 
prisonment, is  it  void  as  unlawfully  taken  for  the  release  of 
the  Captains  from  a  lawful  imprisonment  and  received  by 
'  the  jailer  unlawfully,*  coZorc  officiiy  without  consideration  ? 

1st,  A  note  given  voluntarily,  with  a  full  knowledge  of 
all  fucts,  cannot  be  avoided  for  want  of  consideration,  un- 
less on  some  imperious  rule,  derived  from  the  policy  of  the 
law,  which  forbids  its  recovery.  Now,  most  obviously,  the 
defendants  were  in  no  way  defrauded.  The  note  was  exe- 
cuted for  a  purpose  which  it  answered,  and  which  there  is 
no  rule  of  law  to  forbid. — 5  Pick.  Rep.  380,  Train  vs.  Gold, 
As  to  Prison  Bonds,  see  7  Mass.  Rep.  98. — 8  do.  373. — 
do.  do.  423.  Replevin  Bonds,  see  5  Mass.  Rep.  314. — 8 
do.  147. — do.  do.  163. 

'  2d,  Any  advantage  to  the  party  promising,  or  any  disad- 
vantage or  liability,  incurred  by  another  at  his  request,  ei- 
ther a  promisor  or  third  person,  is  a  sufficient  considera- 
tion for  an  express  promise.  Here,  at  the  request  of  the 
defendants,  the  jailer  gave  them  their  liberty  and  incurred 
the  liability  of  being  answerable  for  the  amount  of  the  ex- 
ecutions; and  this  constituted  sufficient  consideration  for 
the  note. — 3  Pick.  Rep.  92,  Cabot  ^  al.  vs.  Haskins  ^  al. — 
Phillips'  Digest,  69,  90. 

3d,  This  note  was  taken  as  pay  for  the  executions.  And, 
to  whomsoever  taken,  it  was  in  trust  for  him,  to  whom  the 
money  ultimately  belongs.  A  part  of  that,<he  fees,  belongs 
to  plaintifi*;  so  it  was  as  well  taken  to  him  as  any  one.— 
And,  in  such  case,  the  assent  of  the  cestui  que  trust  is  to  be 
presumed.  Nor  have  the  defendants  offered  to  show  any 
dissent;  or,  that  the  consideration,  either  in  part  or  in  whole, 
has  in  any  way  failed.  To  make  defence  in  full,  they  must 
sho\V,  that  the  consideration  wholly  failed.  Then,  most 
obviously,  the  fees  arc  paid. 
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4th,  Any  promise  deliberately  made,  even  without  con- 
sideration, which  induces  third  persons  to  part  with  prop- 
erty or  rights,  is  good.  This  promise  did  induce  the  jail* 
er  to  let  the  defendants  depart,  and  to  incur  liability,  and 
should  therefore  be  enforced. — 3  Mass.  Rep.  1,  fVUUon  vs. 
Clements, 

III.  The  defendants  may  insist  that  the  Court  erred  in 
admitting  testimony  tending  to  show  the  previous  consent 
of  the  commanding  officer.    But, 

1st,  Such  testimony  was  not  improper. 

2d,  The  case  expressly  finds,  and  such  was  the  fact, 
that  no  such  testimony  was  put  into  the  case,  or  urged  to 
the  jury. 

Hutchinson,  C.  J.,  after  alluding  to  the  facts  as  they 
appeared  in  the  case  as  it  has  now  come  up  from  the  Coun- 
ty Court,  and  as  it  came  up  a  year  ago,  pronounced  the 
opinion  of  the  Court. 

That  the  signing  of  these  executions  by  Morrill,  as  Ma- 
jor, accompanied  with  proof,  that  the  office  of  Colonel  was 
vacant,  was  decided  a  year  ago,  to  be  well  enough.  The 
mast  correct  mode  of  signing,  is  that  which  best  describes 
the  official  character  in  which  the  person  acts.  For  in- 
stance, when  a  Justice  of  the  Supreme  Court  acts  as  a 
Justice  of  the  Peace,  merely,  he  should  sign  as  a  Justice 
of  the  Peace  throughout  the  State.  Yet  his  signing  as 
Judge  of  the  Supreme  Court  is  well  enough  ;  because  that 
carries  with  it  the  office  of  Justice  of  the  Peace  through- 
out the  State.  So  a  Councillor  may,  in  a  like  case,  sign 
as  Councillor :  because  that  carries  with  it  the  office  of  Jus- 
tice of  the  Peace  for  the  whole  State. 

Again,  it  is  urged  by  defendants'  counsel,  that  the  de- 
mand, now  shown,  is  conditional  and  void.  It  is  not  so 
viewed  by  this  Court.  The  testimony,  if  it  shows  any  thing, 
shows  a  direct  demand  of  the  fines.  And,  the  command- 
ant's being,  and  expressing  himself  willing  still  to  receive 
the  returns,  ought  to  have  no  effect  upon  this  case,  unless 
the  returns  were  then  delivered,  according  to  the  proposi- 
tion, so  that  the  commandant  of  the  regiment  might  make 
his  returns  to  the  General.  This  shows  a  spirit  of  accom- 
modation in  Major  Morrill,  but  it  furnishes  no  alleviation 
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iQ  tbe  dafeodftntfy  aa  tbey  dedloed  meetiDg  it  in  «ny  way 
to  answer  the  demands  of  the  law,  or  enable  the  Major  to 
'  perform  bis  duty. 

Again,  the  executions  were  objected  to,  as  being  defec- 
tive upon  the  face  of  them.  They  mention  delinquency  of 
making  their  returns,  without  stating  what  returns.  No* 
thiog  has  been  exhibited  in  the  case  to  show  any  uncer* 
tainty  in  this  respect.  There  is  fall  proof  of  a  neglect  to 
make  the  June  returns ;  and  the  demand,  which  must  ba?e 
been  made  in  sixty  days,  was  made  July  3d,  for  not  ma- 
king returns  the  preceding  June ;  and  no  others  are  spo- 
ken of.  The  statute  has  furnished  no  form,  nor  special  di- 
rection, to  guide  in  this  particular.  And  what  is  averred 
in  these  cases,  is  as  much  as  is  required  by  the  statute,  in 
the  form  given  for  Captains,  when  they  issue  executions. 

Another  defect  pointed  out,  is,  that  each  fine  is  stated  to 
be  assessed  on  ihe  20th  of  September ;  and  it  is  urged  that 
the  time  was  then  passed,  in  which  the  defendants  could 
be  amerced ;  it  being  more  than  sixty  days  from  the  for- 
feiture. This  would  be  a  fatal  objection  if  the  statute  re- 
quired a  record  of  the  amercement,  and  required  that  re- 
cord to  be  made  within  sixty  days.  But  the  only  duty  re- 
quired to  be  performed  in  sixty  days  is,  the  making  the  de- 
mand of  the  fine. — ^That  must  be  done  within  sixty  days, 
or  the  fine  can  never  be  collected.  The  statute  requires  oo 
record  to  be  made  of  this ;  nor  does  it  attach  any  validity 
to  one,  if  made.  Parol  proof  would  still  be  required  of  tbo 
demand.  Men  are  not  appointed  to  military  offices  be- 
cause of  any  supposed  acquaintance  with  legal  proceed- 
ings :  and  more  must  not  be  required  of  them,  than  is  ei- 
ther directed  by  statute,  or  clearly  implied  as  a  matter  of 
duty.  Where  the  recital  in  the  execution  is,  that  the  a* 
mercement  was  on  the  20th  of  September,  and  nothing 
else  is  brought  into  the  case  to  show  when,  how,  or  wheth- 
er, the  forfeiture  had  become  absolute  upon  the  defendants 
in  the  execution,  it  must  be  a  fatal  defect.  Such  was  Uiis 
case  a  year  ago.  But  when,  as  in  the  present  case,  the 
fact  is  established  by  other  proof,  that  there  was  a  neglect, 
by  which  a  forfeiture  was  incurred,  and  that  a  demand  was 
seasonably  made  of  this  forfeiture,  and  that  fifteen  days  had 
elapsed  after  the  demand,  and  yet  the  defendant  had  not 
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piid  this  forfeitme  or  fine,  the  liability  of  the  C8{>tain  to    ^^^^^ 
pay  tbit  fiae  bad  become  comi^ete  and  abiolate,  whethe?       i^ss. 
any  record  or  memorandum  in  writing  had  been  made  of  it    xfaggvn^ 
or  not.    It  was,  therefore,  unnecessary  for  the  Command-    ^^'^w 
ant  to  state  in  his  execution  when,  or  by  whom,  the  defen- 
dants were  amerced.    It  would  hare  been  sufficient  for  him 
to  have  recited,  that  the  defisndants  had  forfeited  the  pen-< 
alty  of  twenty  dollars  for  delinquency  in  making  returns. 
As  his  statement  of  the  20th  of  September  wis  no  descrip- 
tion of  any  record,  and  as  the  day  was  immaterial  with  re- 
ipurd  to  that  fact,  which  was  true,  in  a  legal  sense,  any  day, 
and  each  day,  after  the  demand  made  and  fifteen  days  had 
elapsed  fr<Mn  the  time  of  such  demand,  the  same  may  be 
treated  as  surplusage,  and  not  at  war  with  the  &cts  other- 
wise shown,  and  which  fully  show  the  matter  matured  for 
execution.     The  objections  to  the  execution  are  overru- 
led ;  and,  the  facts  being  as  the  jury  must  have  found  them, 
the  imfNrisonment  was  legal. 

Another  question  is  urged,  whether  this  note  is  not  void 
for  want  of  consideration.  This  objection  is  predicated 
upon  the  want  of  power  in  the  plaintiff*,  after  he  had  com- 
nutted  the  defendants  on  the  two  executions,  to  receive 
this  note  and  discharge  the  executions.  It  appears,  that 
this  note  was  received  instead  of  money;  and  was,  proba- 
bly, considered  as  good  as  money ;  and  the  jailer,  by  di- 
rection of  the  plaintiff,  discharged  the  executions  upon  re- 
ceiving this  note,  with  no  other  payment.  As  the  cause 
went  to  the  jury,  and  as  they  have  found  the  facts  to  be,  we 
are  under  no  necessity  of  deciding  upon  the  strict  power 
of  the  plaintifi*  to  direct  the  executions  discharged,  upon 
receiving  this  note,  payable  to  himself*  Neither  he  nor 
the  keeper  of  the  jail,  can  compel  those,  who  were  enti- 
tled to  the  money,  to  wait  for  the  collection  of  this  note. 
So  far  as  the  plaintiff  was  liable,  if  at  all,  he  might  be  trea6 
ed  as  having  received  the  money.  The  Sheriff,  also,  might 
have  been  sued  for  the  escape;  and  the  taking  of  this  note 
would  have  been  no  defence.  But,  that  any  legal  process 
could  afterwards  have  issued  against  Whitney  and  Kemp, 
is  by  no  means  certain.  Before  the  commitment,  the  plain* 
tiff,  the  Adjutant,  had  an  undoubted  right  to  receive  the 
money,  and  discharge  the  executions. — After  the  commit- 
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ment,  the  keeper  of  the  jail  bad  as  good  a  right  tbtts  to  te* 
ceive  the  money  and  execute  discharges.  Whitney  and 
~  Kemp,  as  if  unable  then  to  pay  the  money,  gave  this  not^ 
of  themselves  and  sureties,  on  seeing  the  executions  dis- 
charged. They  may  have  given  pledges  to  their  sureties, 
which  would  add  to  the  difficulty  of  pursuing  the  claims, 
otherwise  than  upon  this  note.  It  was  clearly  received  as 
payment;  and  answered  the  same  purpose  as  money  to 
procure  the  discharge  of  Whitney  and  Kemp  from  their 
imprisonment ;  and  they,  surely,  have  no  right  to  object  to 
a  recovery  on  the  note,  unless  they  are  in  danger  of  being 
again  pursued  with  new  executions.  So  long  a  time  had 
elapsed  with  no  wish  or  pretence  of  the  plaintiff  or  the 
commandant,  or  the  Quarter-Master,  or  any  one  else,  to 
pursue  them  in  any  other  way,  than  by  collecting  this  note, 
it  was  correctly  submitted  to  the  jury  to  presume  the  cob* 
sent  and  acquiescence  of  all  concerned,  that  this  note 
should  stand  as  security  for  the  amount  of  the  executions  ; 
and  that  the  plaintiff,  the  payee  of  the  note,  should  be  their 
trustee  to  collect  the  note, and  disburse  the  money ;  retain- 
ing his  own  fees,  which  were  included  in  the  note. 

The  objection  to  the  Court's  admitting  direct  testimony 
of  Major  Morrill's  consent  to  take  this  note  in  payment  of 
the  executions,  is  answered  by  the  result,  that  no  such  tes- 
timony was  given ;  and,  therefore,  the  defendants  could 
not  be  injured  by  it. 

The  Court  discover  no  error  in  the  proceedings  of  the 
County  Court  at  the  last  trial ;  and  their  judgement  is 
affirmed. 

Daniel  Azro  A,  Buck^  for  the  defendants. 
Jacob  Cottamer,  for  the  plaintiff. 
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The  OVER9&M8  of  the  ?o6n  of  BaADrottD  tt*  the  Otsr-    j^y^* 
sttRS  of  the  Poor  of  Lufbi^burqh.  >s^* 


A  child,  who  has  not  been  enuineipaUd,  will  derire  a  fettlemeBt  from  the 
settlement  of  [his  father;  add  if  his  father  dies,  add  his  dfdther  lhbi«qii0iitiy 
•eqnirei  a  mW  tcrttl«tt«iiti  h)r  ofte  fttJt'M  ntidMiM  la  town,  wittaMt  iMtot 
waFAe4  ont,  the  child  then  deriTCt  s  settlement  from  that  of  his  mother. 

BfH  if  b6fbre  the  mother  Mqnires  Mr  neW  settlement,  the  child  is  of  age ; 
or  has  married  ;  or  has  gained  a  settlement  for  himself;  or  has  contractecl  any 
relation  ioconsisteut  with  the  r^Ution  of  pareht  and  child,  and  by  which  the 
mother  loees  her  goremmAit  orerbtm;  then  ho  in  Mtandjpfllsd,  mid  oa»BOt 
derire  a  settlement  from  that  of  his  mother  sabseqaentlj  acquired. 

This  was  an  appeal  by  the  Overseers  of  Luneffbtlrgh  frotii 
the  order  of  removal  made  oil  the  complaint^of  the  Over- 
seers of  Bradford,  against  Harvey  Webby  Hhd  Others.  The 
appellants  plead,  that  daid  Harvey  tva^  onddly  removed, 
because  his  last  place  of  legd  settlenient  was  not  \h  Lu- 
nenbargh.    Issue  joined  to  the  Court. 

The  parties  submitted  the  cause  to  the  Court  fot  Consid- 
eration and  decision  upon  the  following  facts,  viz  :  That 
the  said  Harvey  Webb  was  born  in  Lahcaster,  in  the  ^tate 
of  New-Hampshire,  on  the  i4th  day  of  July,  1798— Tfhfit 
the  said  Harvey  moved  with  his  parents,  Ashbel  O.  Webb 
and  Sally  Webb,  into  the  town  of  Lun^riburgh,  in  Decem- 
ber, 1798,  and  resided  there  with  his  parents  until  the  27th 
day  of  March,  1813,  when  his  father  died. — ^Tbat  after  the 
death  of  his  father,  the  said  Harvey  resided  with  his  moth- 
er at  said  Luncnburgh,  until  August  or  September,  1814, 
when  his  mother,  being  very  poor,  went  to  live  at  Newbu- 
ry, in  the  family  of  John  Johnson,  her  sister's  husband, 
where  she  lived  in  the  capacity  of  a  hired  woman  about 
eight  years.— That  said  Harvey  still  continued  to  live  at 
Lunenburgh,  and  resided  with  his  uncle,  Theodore  Webb, 
until  the  spring  of  1815,  at  which  time  he  went  with  his 
said  uncle  to  live  in  Lyman,  in  the  State  of  New-Hamp- 
shire,  and  continued  there  with  his  said  uncle  two  years, 
and  then  went  into  the  State  of  New-York,  where  he  re- 
mained till  the  fall  of  1829,  when  he  came  with  his  family 
to  reside  in  Bradford.— That  when  he  went  into  the  State 
of  New- York  he  had  not  been  married.— That  as  soon  as 
said  Sally  went  to  live  in  said  Johnson's  family,  he  hired 
her,   and  at  first  gave  her  25.  6(1  per  week,   and  kept  a 
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o^fj^     child,  which  she  took  with  her  to  said  Johnson's,  about  four 

%833.  '    years  old ;  but  in  the  winter  said  Johnson  gme  said  Sally 

j.^^  J,,     less,  as  he  paid  for  schooling  said  child :   and  after  six 

Bradford     months  he  gave  her  more,  and  continued  to  give  her  some- 

T?!?.?L    times  more  and  sometimes  less,  depending  on  her  health, 

and  business  she  had  to  do. — That  said  Johnson  kept  a 

regular  account  with  said  Sally  of  every  thing. — ^That  said 

Sally  resided  about  eight  years  with  said  Johnson  at  said 

Newbury,  and  she  was  not  warned  out  of  town, — That  said 

child  resided  at  said  Johnson's  with  his  mother  about  six 

years,  as  one  of  said  Johnson's  own  children. — ^That  said 

Sally  requested  said  Johnson  to  instruct  said  child  (being 

a  boy)  in  farming  business.-rThat  said  boy  was  feeble  at 

first,  but  was  soon  abl^  to  drive  said  Johnson's  cows,  and 

afterwards  labored  some  on  the  farm. — That  said  Johnson 

had  two  farms  in  said  Newbury ;  and  said  Sally  kept  house 

for  him,  sometimes  at  one  place,  and  sometimes  at  another. 

In  view  of  the  facts  in  this  case,  the  Court  decide,  that 

the  last  place  of  the  said  Harvey  Webb's  legal  settlement 

in  this  State  is  in  said  Lunenburgh  :  Therefore,  the  Court 

affirm  the  order  of  removal,  and  adjudge  the  said  Harvey 

Webb,  and  his  wife  and  family,  as  mentioned  in  said  order 

of  removal,  were  duly  removed  by  the  justices. 

To  which  decision  of  the  County  Court,  the  Overseers 
of  Lunenburgh  excepted.  The  exception  is  allowed,  and 
the  case  ordered  to  pass  to  the  Supreme  Court. 

John  MattockSifor  Lunenburgh. — Ist.  The  mother  gain- 
ed a  settlement  in  Newbury  by  residence.  This,  it  is  sup- 
posed, will  scarcely  be  denied. 

2d.  The  pauper  being  a  minor,  not  having  gained  a  set- 
tlement for  himself,  not  married,  and  having  contracted  no 
connexion  or  engagement  inconsistent  with  parental  con- 
trol, was  not  emancipated ;  and  therefore  took  a  deriva- 
tive settlement  from  the  mother,  notwithstanding  he  did 
not  live  with  her. — 1  Chitty's  Black.  271,  note.— 4  Com. 
Dig.  617-18.— 3  Burns'  Just.  334.— 3  T.  R.  116.— JGTig- 
vs.  Edgeworth,  same,  353. — King  vs.  Wilton  fy  Twambrook^ 
same,  355. — 8  T.  R.  479.-^  Charlestown  vs.  Boston,  13  Mass. 
469. — Springfield  vs.  fVUbrakam,  4  Mass.  135. — King  vs 
Sx^therfidd  Grays^  8  C.  L,  R.  95 — same  vs  Hardunck^  7  C. 
L.  R.  62 — same  vs.  Wilmington^  same  180. 
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3d.  It  has  been  said,  that  our  statute,  directing  Judges  ^^^^^ 
of  Probate  to  appoint  guardians  to  minor  children,  takes  issa. 
them  out  of  the  control  of  the  mother.  Answer.  Ist,  In  Eng-  Town"©ir 
land,  the  principles  of  guardianship  are  somewhat  obscure  :  B'-adford 
the  King  is  guardian  to  all  minors,  lunatics,  <tc.  and  the  j^^^JJJ^jL^ 
Court  of  Chancery  has  in  modern  times  assumed  the  author- 
ity to  appoint  guardians  at  pleasure,  and  the  ordinary  ap- 
points guardians  to  the  property  of  minors  before  distribu- 
tion— Hargrave's  Coke  Lit.  89,  and  note  12. — 1  Black. 
3G9 — and  the  father  or  mother  is  guardian  dejure  naiuraU — 
3  Salkeld,  175.— 2  Kent's  Com.  181— yet  the  mother,  as 
such,  is  entitled  to  no  power  over  the  children — 1  Black. 
360.  The  reason  of  these  decisions  would  seem  to  be  the 
natural,  not  the  legal  control  of  the  mother  over  the  chil- 
dren. 2d,  In  Massachusetts,  the  probate  acts  direct  the 
appointment  of  guardians  to  minor  orphans,  much  like  our 
statute — 2  Dane,  4-5-6-7-8-9-12.  And  yet  their  decisions 
are  in  conformity  to  the  English — see  authorities  cited  un- 
der 2d  head.  And  as  Judges  have  often  said  that  there  is 
no  equity,  and  uniformity  is  the  principal  object,  and  as 
we  look  to  adjudged  cases  for  most  of  the  constructions 
we  put  upon  our  pauper  statutes,  it  would  be  extremely 
dangerous  to  vary  on  account  of  any  slight  difference  be- 
tween our  general  laws  and  the  English.  Besides,  the  gen- 
eral principle  is  founded  on  good  policy  and  natural  feel- 
ing, that  minor  children  should  be  settled  where  the  head 
of  the  family  is  settled,  to  save  painful  separations,  which 
would  not  be  lessened,  but  increased  by  the  death  of  the 
father ;  and  otherwise,  in  many  cases,  the  mother  would 
have  a  settlement,  and  the  children  none. 

4th.  The  case  does  not  show  any  administration  of  the 
estate  of  the  pauper's  father,  nor  any  appointment  of  guar- 
dian to  the  pauper ;  and  it  will  not  be  presumed.  But,  if 
it  will  vary  the  case,  Lunenburgh  asks  leave  now  to  shew 
negatively  that  none  was  appointed. 

Marshj  Collamer  and  Chase,  for  Bradford.— It  may  be 
doubted  whether  Sally  Webb,  the  mother,  acquired  any 
settlement  in  Newbury,  by  the  manner  in  which  she  resi- 
ded there  in  the  family  of  Johnson.— Act  6th  Noy..  1801, 
Old  Stat.  400. 
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oeav^v,        I,  J t|^  more  iiQportwt  questioq  19  whether,  lUlowiog 

iBsa.       8he  i)id  acquire  %  fieUlepnept  ip  Newbury ,  9he  consmunica- 

TowBof    ^©d  that  settlement  to  her  bod,  the  pauper. — ^?.  Bott  24, 

BndiM        The  mother  while  reBiding  in  Newbury,  was  not  a  houae* 

LuniSur^iu  '^^P^''*    Her  children  could  not  be  said  to  be  a  part  of 

her  family,  and  as  such  could  pot  gain  a  seUlement*    2 

Bgitt  94. 

la  the  tRng  vs.  LaiUon^  the  Court  say  the  true  distinc- 
tion is,  that  when  the  children  have  gained  no  settlement, 
but  continue  a  part  of  their  father's  family,  they  shall  fol- 
low their  father's  settlement. 

The  doctrine  of  this  case  clearly  is,  that  when  the  fath- 
er or  pipthpr  Uvea  as  a  domestic  in  another  family,  though 
perhaps  under  our  statute,  he  or  she  may  acquire  a  settle- 
ment by  such  residence,  yet  such  settlement  is  not  com- 
municated to  the  children. — 2  Bott  31.) 

In  Si.  George  vs.  5^  Catherine^  it  is  said  that  the  settle- 
ment acquired  by  the  wife  after  the  death  of  her  husband, 
is  communicated  to  such  of  her  children  as  have  never  be- 
fore gained  a  settlement  for  themselves. 

But  in  examining  the  case  it  appears  that  the  mother  af- 
ter the  death  of  the  father  went  with  the  children,  the  pau- 
pers, into  St.  George's,  and  rented  a  house  at  £12  a  year 
and  resided  there  with  the  children  long  enough  to  acquire 
a  settlement,  and  that  this  settlement  was  therefore  com- 
municated to  the  children  as  part  of  her  family.  This 
case  therefore  seems  to  confirm  the  position  taken  above. 
2  Bott  22. 

The  case  of  the  King  vs.  Woodard  was  decided  on  the 
authority  of  the  last  case,  and  is  to  the  same  eiSect — but  in 
those  cases  it  appears  that  stress  is  laid  on  the  circum- 
stance that  the  children  resided  with  the  mother  when  she  ac- 
quired the  new  settUment, 

The  reason  why  children  do  not  take  the  settlement  of 
the  mother,  acquired  by  marriage,  is  that  (except  for  nur- 
ture while  under  seven  years  of  age)  they  are  not  a  part 
of  her  husband's  family  nor  under  his  control.    2  Bott  37. 

The  King  vs.  Barton  goes  expressly  on  the  ground  of  the 
two  cases  last  cited.  The  pauper  sesided  with  his  moth- 
er as  a  part  of  her  family,  while  she  was  acquiring  a  new 
settlement  in  her  own  right. 
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It  is  betieved  that  ao  case  can  be  found  where  the  new-    Sy*"' 
ly  acquired  oeUlemeDt  of  the  mother  was  transferred  to  the       iS33. 


child,  except  when  the  child  resided  with  her  as  a  part  of     Town  of 
her  family  and  was  thus  under  her  control.  ^'^''^'^ 

The  case  of  the  King  vs.  Outon  was  decided  on  the  l^iJ^**'^ 
same  grouncl*    2  Bott  40, 

There  is  another  class  of  cases,  where  the  father  never 
acquired  any  settlement,  and  where  the  maiden  settlement 
of  the  mother  or  the  settlement  of  her  ancestors  is  ad* 
judged  to  be  the  settlement  of  her  children ;  bu  t  this  is  en- 
tirely on  another  principle* 

II;  It  is  contended  in  this  case  that  the  pauper,  Harvey 
Webb,  wu  emancipated  from  his  mother,  and  would  there- 
fore derive  no  newly  acquired  settlement  from  her.  To 
this  point  the  following  cases  are  relied  on :  2  Bott  42, 
Emt  WoQdhay  vs,  Wtit  Woodhatyi  St.  Michael  vs.  St.  Math- 
eWf  S  Bott.  44 ;  1  Burrows  Sett  Cases,  444,  King  vs.  CM-- 
eJUon^  cited  in  %  Bott.  46. 

The  case  of  the  King  vs.  Waipok^  is  exactly  in  point. — 
The  pauper  at  about  the  age  of  20  enlisted  into  the  army 
for  lour  years,  and  became  emancipated  thereby  from  his 
father  aiMl  family.  While  in  the  army  his  fether  had  acquir- 
ed a  new  settlement  in  Walpole.  The  pauper  never  re- 
moved to  Walpole ;  he  bad  acquired  no  settlement  of  his 
own.  The  order  was  quashed  on  the  ground  that  the 
paupers  legal  settlement  was  at  '    ■■■  which  was  the 

place  of  bis  father's  settlement  at  the  time  be  left  the  fam- 
ily. The  son  by  enlisting  himself  and  serving  4  years,  be- 
came emancipated  from  his  father's  family.    2  Burr,  48. 

By  several  successive  cases  in  Bott,  it  appears  that, 
though  a  child  does  not  actually  reside  with  his  father,  yet 
if  he  makes  his  house  his  holiday  home,  or  with  other  re- 
lations by  his  father's  request,  or  is  hired  out  and  his  fisither 
takes  his  wages,  or  is  indeed  still  under  the  control  of  his 
father,  he  is  not  thereby  emancipated,  but  will  follow  his 
father  wherever  he  acquires  a  settlement.    Bott  50,  Bex 

VH.Hal^aoc;  Rex  vs.  Tottingham,  61;  Rex  vs ,64; 

Rex  vs. ,  66 ;  Rex  vs.  Offchurch^  67. 

In  the  case  befm^  the  Court  the  pauper  was  seperated 
from  his  mother  when  she  removed  to  Newbury  in  Sep- 
tember 1814,  and  was  never  after  m  her  family  or  under 
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Oaarob,     her  control,  and  we  think  was  to  every  intent  emancipated 
1833.  '     from  her.     In  1816  or  17  he  went  out  of  the  country  and 


Town  of     was  married  and  did  not  return  till  1829.    2  Bott,  42. 
Bradford  i^  Duwhltton  VS.  Bcckford^  the  point  now  in  question 


w. 


Town  of  seems  to  be  settled.  A  girl  thirteen  years  old  living  in 
anon  urg  .  jj^jjjjjig^^jj  ^j^jj  jj^^.  grandmother,  was  removed  to  Beck- 
ford  where  her  father  had  a  settlement.  It  did  not  appear 
in  that  case  that  the  girl  or  her  father  ever  had  a  settle- 
ment in  Dumbleton  ;  yet  the  Court  quashed  the  order,  be- 
cause by  possibility  she  might  have  had  a  settlement  there. 

We  think  that  the  likeness  of  that  case  to  the  case  now 
before  this  Court  is  worthy  of  notice.  It  does  not  appear 
in  that  case  that  the  girl  was  ever  in  the  place  of  her  fath- 
er's settlement,  nor  that  the  boy,  in  this  case  was  ever  in 
the  place  of  his  mother's  settlement.  She  was  not  de- 
pendent on  her  father,  at  the  age  of  thirteen  for  protec- 
tion, support,  instruction  or  advice ;  nor  does  it  appear  they 
had  any  knowledge  of  each  other ;  and  that  is  precisely 
the  case  with  the  boy  and  his  mother^  when  he  was  seven- 
teen years  old,  after  she  left  him  at  Lunenburgh,  until  she 
died  and  he  left  the  state.  The  Court  said  the  girl  might 
have  a  settlement  at  Dumbleton  ;  and  might  the  boy  have 
a  settlement  at  Lunenburgh  ?  It  is  certain  that  the  fiither 
had  a  settlement  there  and  left  it  as  an  inheritance  to  his 
children,  and  his  son  Harvey  never  abandoned  it  for  a  mo* 
ment  till  he  left  the  state. 

Dane  says,  when  a  father  ceases  to  have  any  control 
over  his  children  or  any  right  to  their  services,  it  is  not 
easy  to  devise  any  good  reason  why  they  should  not  be 
emancipated,  and  as  no  longer  having  a  derivative  settle- 
ment with  the  father  on  his  gaining  a  new  settlement ;  and 
when  the  reason  ceases,  the  law  founded  on  that  reason 
ceases  also.    2  Dane's  Abr.  107,  Sec.  15. 

The  cases  relied  on  by  the  counsel  for  Lunenburgh,  we 
think  are  not  in  point. 

But  we  feel  quite  sure  on  the  following  point.  That 
according  to  the  laws  of  this  State  the  mother  has  no  control 
over  her  children  after  their  period  of  nurture  is  patt^  nor 
any  title  to  their  services.  They  are  therefore,  from  the 
death  of  their  father,  if  past  seven  years  of  age,  emancipa- 
ted from  their  mother,  according  to  the  principles  of  all 
the  cases  before  cited. 


1 
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By  the  statute  the  judges  of  probate  are  empowered  to  p^^H^i 
allow  of  guardians,  that  shall  be  chosen  by  evecy  minor  of       i^ss. 

14  years  of  age  and  to  appoint  guardians  for  such  as  shall  Town  of 

be  within  or  under  that  age,  and  to  take  bonds  to  account  Bradford. 


to  the  judge  or  minor  when  he  shall  arrive  to  the  age  of  ,  '^^^^  o^^ 

31  years,  &c.     And  by  another  section  the  guardian  is  to 

make  and  exhibit  an  inventory  of  the  estate  of  his  wardi 

both  real  and  personal  &c.     In  short,  the  statute  gives  the 

guardian  the  entire  care  and  custody  both  of  the  person 

and  property  of  the  minor,  to  such  extent  that  the  mother 

is  entitled  to  neither,  and  of  course  not  his  services. 

All  the  English  authorities  lay  much  stress  on  the  ques- 
tion whether  the  child  is  or  is  not  under  the  control  of  the 
parent.  When  he  is  so,  whether  residing  directly  with  the 
parent  or  not  he  is  not  emancipated.  But  if  from  the  con- 
nections he  may  have  formed,  or  from  enlistment,  or  other 
circumstances  he  is  removed  from  the  control  of  the  par- 
ent, he  is  emancipated,  and  no  longer  takes  a  newly  ac- 
quired settlement  of  the  parent.  The  two  cases  relied  on 
from  4  &  13  Mass.  Rep.  make  this  circumstance  a  turn- 
ing point  in  each  of  those  cases. 

If  then,  by  our  laws  the  mother  has  or  can  have  no  con- 
trol over  the  person,  nor  is  entitled  to  the  services  of  her 
children,  the  only  ground  for  their  taking  the  mother's 
settlement,  acquired  after  the  death  of  her  husband,  en- 
tirely fails.     See  15  Com.  Law  Rep.  216,  Rex  vs.  Lawford. 

The  opinion  of  the  Court  was  pronounced  by 

Baylies,  J. — The  pauper's  father  had  a  legal  settlement 
in  Lunenburgb,  where  he  resided  with  his  family  fourteen 
or  fifteen  years,  and  then  died. 

The  pauper's  mother,  in  1814  and  '15,  after  the  death 
of  her  husband,  and  during  her  widowhood,  gained  a  legal 
settlement  in  Newbury,  by  one  year's  residence  in  that 
town,  without  being  warned  out,  according  to  the  act  of 
November  6th,  1801. 

The  pauper,  while  his  mother  was  gaining  her  legal  set- 
tlement in  Newbury,  resided  in  the  family  of  his  uncle,  at 
Lunenburgh,  and  was  16  or  17  years  of  age. 

It  does  not  appear  from  the  case,  that  the  pauper,  after 
the  death  of  his  father,  had  any  other  guardian  than  his 
itiother,  who  was  his  natural  guardian. 
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f^^l^^        We  are  now  ctUed  opoD  to  decide  where  the  (Miiper  had 
1833.       his  legal  settlement — ^Was  it  at  Lutoenburghi  where  his  fa- 

Po^ct     ^^^  ^^  l^>^  1^^  ^^8^^  tettletnent ;  or  was  it  at  Newbnry, 
Bradford  J    vtrhcte  his  mother  gained  her's  ? 

TowB^of  Neither  the  act  of  1797,  nor  the  act  of  1801,  ffespeeting 
legal  settlements,  says  one  word  about  a  legitimate  child 
deriving  a  settlemerat  from  its  father,  or  mother,  ot  frcm 
both  of  them,  in  this  State.  But  the  act  of  1797  did  say, 
that  "  every  bastard  child  shall  be  deemed  and  adjudged 
to  be  settled  in  the  town  or  place  of  the  last  legal  settle- 
ment of  his  or  her  mother." 

The  act  of  1817  gays,  "legitimate  children  shall  have 
the  settlement  of  their  parents." 

But  it  is  not  to  be  inferred  from  this,  that  a  legitimate 
child,  before  1817,  could  not,  in  this  State,  derive  a  settle- 
ment from  its  father  or  mother,  according  to  the  principles 
of  the  common  law. 

I  entertain  no  doubt  on  this  subject.  Every  legitimate 
child  bom  after  1797,  and  before  1817,  who  was  not  twen- 
ty-one years  of  age,  and  was  not  emancipated^  and  whose 
parents  had  a  legal  settlement  in  this  State,  under  the  act 
of  1797,  or  the  act  of  1801,  did  derive  a  settlement  from  his 
parents,  according  to  the  common  law;  that  is,'  from  his 
father;  or,  if  he  be  dead,  then  from  his  mother — she  hav- 
ing acquired  a  new  settlement  by  residence ;  and  not  by 
marriage. 

**  A  man  settled  in  St.  Katharine's,  married,  and  had  six 
children  born  there,  and  died ;  after  his  death,  the  widow 
went  into  the  parish  of  St.  George  with  her  six  children, 
and  rented  a  house  at  £12  a  year,  and  lived  in  it  with  her 
children  four  months.  The  single  question  was,  whether 
the  children  should  be  settled  where  their  father  was  last 
settled,  or  have  a  settlement  with  the  mother  in  the  parish 
of  St.  George.  And  the  whole  Court  were  of  opinion  that 
the  six  children  were  settled  in  the  parish  of  St.  George, 
where  the  mother's  last  settlement  was ;  and  by  Parker^ 
C.  J.  There  is  no  distinction  between  the  settlement  of 
the  children  with  their  father  or  mother ;  for  they  are  as 
much  her's  as  the  father's,  and  nature  obliges  her  as  much 
as  the  father  to  to  provide  for  them — so  does  the  law ;  and 
every  argument  that  holds  for  their  settlement  with  the  fa- 
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ther,  holds  as  to  their  settlement  with  the  mother.    The    ^^^^^ 
reason  why  children  shall  not  gain  a  settlement  where  the       ^83>- 
widow  gains  a  settlement  only  by  intermarriage  is,  because     Town  of 
it  is  not  then  the  mother's  family,  but  her  husband's;  and    '^"^^o'd 
she  cannot  give  the  children  any  sustenance  without  tlie  £.JJjJJ„jr,^^ 
husband's  leave ;  but,  in  this  case,  since  she  is  equally  pun- 
ishable with  her  husband  for  deserting  her  children,   and 
therefore  could  not  leave  them  behind  her,  they  must  gain 
a  settlement  with  her."— Sr.  George  vs.  St.  Katharine,  14 
Petersd.  458,  No.  6. 

What  is  said  above,  is  recognized  as  law,  in  the  case  be- 
tween the  parishes  of  Patdsbury  and  fVoodon,  2  Strange, 
746;  though  in  this  case,  the  Court  said,  'Mf  it  had  been 
res  integra,  they  should  have  doubted  whether  a  settlement, 
gained  under  the  head  of  the  family,  could  be  divested  by 
a  derivative  one  from  the  inferior." 

But  in  the  case  of  Dedham  vs.  JSTaiick,  16  Mass.  Rep. 
135,  WUd  J.  says,  "Notwithstanding  the  doubt  expressed  •  - 
by  the  Court,  in  the  case  last  referred  to,  (between  Pavlsbu* 
rj^and  Woodon)  I  think  the  English  decisions  are  conform- 
able to  the  general  principle,  in  respect  to  derivative  set- 
tlements. The  mother,  after  the  death  of  the  father,  re- 
mains the  head  of  the  family.  She  has  the  like  control  o- 
ver  the  minor  children,  as  he  had  when  living.     She  is  '" 

bound  to  support  them,  if  of  sufficient  ability ;  and  the/ 
cannot,  by  law,  be  separated  from  her.  • 

"  These  considerations  appear  to  me 'sufficient  to  relieve 
the  English  decisions  from  all  doubt,  and  to  show  that  the 
law  here  was  the  same  as  it  was  in  England.  It  «lid  not 
there  depend  on  the  provisions  of  any  act  of  Parliament ; 
but  on  the  principles  of  the  commoa  law." 

In  the  case  between  Bozrah  and  Stonington,  4  Con.  Rep, 
373,  Hosmer,  Ch.  J.  says,  "The  settlenjent  of  the  pauper, 
during  his  minority,  and  until  he  has  become  emancipated, 
equally  follows  that  of  the  father,  and  that  of  the  mother, 
acquired  in  her  own  right.  If  of  sufficient  ability,  the  ob- 
ligation of  a  mother  to  provide  for  her  children  is  the  same 
as  that  of  the  father ;  and  hence,  on  the  same  principles,  a 
settlement  is  indifferently  derived  from  either." 

We  see  by  the  authorities  quoted  and  referred  to,  that  a 

mingi  may  derive  a  settlement  from  the  last  settlement  of 

*    62 
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o^oi,     his  father;  or  if  hii  father  be  dead,  and  his  mother,  with- 
1833.        out  marriage,  acquires  a  new  settlement,  the  minor  may  de- 


Town  of    ""'v^  fa''  settlement  from  her's.    But  if  the  minor  be  eman- 
BfB^ford     cipated,  he  cannot  derive  a  settlement  from  a  settlement  of 
Town  of     his  father  or  mother,  acquired  after  his  emancipaiion.    This 
leads  us  to  inquire,  What  is  emgncipatian^ 

A  child  is  not  emancipated  by  separation  from  his  par 
rent,  and  tlierefore  follows  the  parent's  settlement,  as  part 
of  his  family,  until  it — 1,  is  of  age — 2,  has  married — 3,  has 
gained  a  settlement  for  himself— 4,  or  has  contracted  a  re- 
.^  lation  inconsistent  with  the  relation  of  parent  and  child  ; 

and  by  which,  therefore,  the  parent  loses  all  authority  over 
him. — Rex  vs.  The  Inhabitants  ofEdgtoorth,  3  T,  R.  353. — 
Rex  vs.  Inhabitants  of  Wttton  cum  TwambrookeSf  Id.  365. — 
(See  14  PetersdoriT,  441,  n.) 

A  boy  was  hired  by  the  week,  and  served  as  a  weekly 
servant  for  two  years,  after  which  he  obtained  his  own  liv- 
ing by  mole-catching,  and  occasionally  visited,  but  never 
resided  with  his  father's  family ;  nor  did  his  father  exercise 
any  control  over  him.  He  was  held  not  to  be  emancipa- 
ted, but  to  follow  his  father's  settlement,  acquired  during 
his  minority. — Rex  vs.  Wilmington^  5  B.  &  A.  523. 

A  daughter  was  separated  from  her  father  at  the  age  of 
four  years;  she  lived  with,  and  was  maintained  by  her 
{grandfather,  and  entirely  supported  by  him  until  his  death, 
when  she  jvas  seventeen.  The  grandfather  devised  the 
residue  of  his  estate  in  trust,  to  pay  the  interest  to  his  wife 
for  life,  who  vf^s  thereout  to  maintain  and  educate  this 
girl;  ajid  after  the  wife's  decease,  if  during  the  girl's  mi- 
nority, the  interest  was  to  be  applied  to  maintain  and  edu- 
cate her  \  and  upon  h^r  attaining  twenty-one,  the  princi- 
pal to  be  paid  to  her';  or,  in  case  of  her  death,  to  her  issue. 
The  Court  held  her  not  to  be  emancipated  during  her 
minority  by  these  circumstances ;  for  this  separate  provis- 
ion could  not  deprive  the  parent  of  the  right  to  the  care  and 
custody  of  his  child,  nor  could  it  relieve  him  from  the  du- 
•  ty  of  maintaining  her;  and  there  can  be  no  doubt,  that 
•  while  under  twenty-one,  she  would  follow  her  father's  set- 

tlement—iJex  vs.  Uckfield,  5  M.  &.  S.  214.— (See  14  Pe- 
tersd.  318.) 

In  the  above  case,  4  Con.  Rep.  373,  Hosmer  Ch.  J.  says, 
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«  Whether  the  pauper  was  ax^tually  residing  in  the  family    f'f^j^^^ 

of  tlie  mother,  is  no  material  question  j  but  the  only  inqui-^1833. 

ry  is,  was  he  emancipated  ?  If  having  attained  the  age  of    Town  of 
twenty-one  years,  he  has  left  his  parents'  house,  or  has  be-    ^"^/^'^ 
come  married,  or  has  gained  a  settlement  in  his  own  right,  LjJ°J|2*„rgh. 
or  has  colitracted  a  relation  inconsistent  with  the  idea  of  a 
subordinate  situation  in  his  parents'  family,  his  emancipa- 
tion is  complete,  and  he  has  secured  the  tie,  which  might 
confer  on'^him  a  settlement  by  derivation/' 

The  pauper  in  this  case  was  only  16  or  17  years  of  age, 
when  his  mother  gained  her  new  settlement  in  Newbury ; 
and  he  was  not  mairied  till  a  number  of  years  afterwards. 
And  before  his  mother's  new  settlement,  he  had  gained  no 
settlement  for  himself,  nor  contracted  any  relation  incon- 
sistent with  the  relation  of  parent  and  child,  by  which  his 
mother  lost  her  parental  control  over  him. 

This  being  true,  it  cannot  be  said  he  was  emancipated^ 
and  could  not  derive  a  settlement  from  the  new  settlement 
of  bis  mother.  His  being  married  a  number  of  years  af- 
terwards, could  not  have  a  retroactive  operation,  and  de- 
prive him  of  his  newly  acquired  settlement.  His  living  • 
with  his  tinc/e,  while  his  mother  was  gaining  her  new  set- 
tlement, and  several  years  afterwards,  is  no  evidence  to 
show  that  he  was  emancipated.  It  is  not  necessary  to  de- 
cide, what  would  be  the  effect,  if  the  pauper  was  under 
guardianship,  when  his  mother  was  gaining  her  new  settle- 
ment j  for  the  case  does  not  show  that  there  was  any  guar- 
dian appointed.  •  ^       '     . 

On  the  whole,  I  am  satisfied,  that  the  pauper,  mention-- 
ed  in  this  case,  was  never  emancipated^  before  his  mother 
acquired  her  new  settlement  in  Newtury,  by  residing  there* 
one  year  without  being  warned  out  of  town;  and  that  he 
derived  a  settlement  from  that  new  settlement  of  his  moth- 
er in  said  Newbury  in  the  year  1815,  which  appears  to.be 
his  last  legal  settlement  in  this  State,  to  which  he  ought 
to  have  been  removed.  The  said  order  removing  him  from 
Bradford  to  Lunenburgh  is  erroneous,  and  must  be  quash- 
ed. 

• 

HoTCHiNsoN,  C.  J.,  dissent€d.^l  cannot-view  this  decis-^       ^ 
ion  as  correct,  either  by  the  authgrities  in  England,.or  the 
rights  and  powers  which  our  law  seems  to  establish. 
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Fkbnm,        ^^  seeois  a  settled  rule,  in  England,  that  every  person, 
1833.        born  there,  has  a  legal  settlement  in  some  town  or  parish, 
ronnoi     to  which  there  may  be  a  removal,  in  case  of  becoming 
Bradford     chageable.     Every  legitimate  child,  if  its  parents  are  for- 
li  '^Tbw'h   ®'g"®''^j  ^^  heLve  no  legal  settlement  in  England,  has  its  set- 
tlement where  born.     If  the  settlement  of  the  parents  be 
in  England,  and  be  known,  there  the  child  has  its  settle- 
ment.    If  neither  the  settlement  by  birth  nor  parentage  be 
known,  its  settlement  is  where  its  existence  is  first  known. 
If  the  mother  has  a  settlement  in  the  realm,  at  the  time  of 
her  marriage,  and  the  father  has  no  settlement  in  the  realm, 
the  children  take  the  settlement  of  the  mother.     And  a 
settlement  once  gained,  in  either  of  these  ways,  continues 
till  another  is  gained. — See  2d  Bott's  Poor  Laws,  p.  13^ 
.  14  and  15. 

The  first  settlement  of  the  pauper,  who  is  the  subject  of 
this  controversy,  was  clearly  in  Lunenburgh,  and  so  con- 
tinued to  be,  till  after  the  decease  of  his  father,  and  till  af- 
ter he,  the  pauper,  arrived  at  the  age  of  fourteen  years ; 
the  age  at  which  he  had  a  right  to  choose  his  own  guar* 
dian. 

The  question  now  is.  Did  he  lose  that  settlement,  and 
becom6  settled  in  Newbury,  by  his  mother's  leaving  him 
at  Lunenburgh,  and  going  to  Newbury,  and  residing  there 
a  full  year,  without  being  warned  to  depart  according  to 
the  provision  of  the  statute  then  in  force? 

This  leads  to  the  consideration  of  derivative  settle- 
ments. 

'In  one  state  of  tilings,  applicable  to  those,  all  the  au- 
thorities agree.  That  js,  children,  moving  with  the  father, 
and  living  as  a  part  of  his  family,  where  he  gains  a  new 
settlement,  take  that  new  settlement  with  the  father.  So, 
if  they  do  not  live  with  the  father,  but  are  under  his  con- 
trol, and  are  living  where,  and  as  he  directs,  and  do  not 
become  emancipated  from  him,  it  is  considered  the  same 
as  living  with  him.  But,  if  they  gain  settlements  for  them- 
selves, which  they  may  do  in  various  ways  after  they  are 
^  '  seveu  years  of  age^  in  England,  by  this  they  lose  their 
|>rimitive  settlement,  and  do  not  take  the  newly  acquired 
settlement  of  the  father.     So  far  is  this  carried  in  England, 
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that  an  order  of  removal,  removing  one,  who  is  much  over  ^^"**®*» 
seven  years  of  age,  to  his  primitive  settlement,  will  be  is^s. 
quashed,  unless  it  contains  a  negative  of  his  having  acqui-  Town  of 
red  a  settlement  for  himself.  I  think,  however,  this  would  Bradford 
be  more  analogous  to  other  decided  cases,  if  the  Court  re-  ,  "^o^"  •'. 
quired  proof,  of  such  newly  acquired  settlement,  to  come 
from  the  other  side. 

The  authorities  seem  to  suppose,  that  emancipation  may 
take  place  by  the  minor's  living  away  from  the  control  of 
the  father ;  but  I  recollect  no  decision  to  that  effect.—^ 
And,  on  the  other  hand,  a  man,  coming  of  age,  and  mo- 
ving with  his  father,  and  forming  a  part  of  his  father's  fam- 
ily while  he  acquires  a  new  settlement,  takes  that  settle- 
ment ;  and  is  not  considered  as  emancipated.  But,  when 
of  age,  he  is  considered  emancipated  of  course,  unless  he 
does  continue  to  be  a  part  of  his  father's  family. — See  2d 
Bott,  p.  42. 

Many  cases  are  cited  by  the  counsel,  where  it  is  deci- 
ded, that  children  derive  from  their  mother  the  settlement 
acquired  by  her,  in  her  own  right,  after  the  decease  of  her 
husband.—  See  2d  Bott,  p.  29,  and  to  33.  On  the  thirty- 
first  page  the  Court  say,  ''There  is  no  distinction  between 
the  settlement  of  children  with  the  father  or  mother ;  for 
they  are  as  much  her's  as  the  father's ;  and  nature  obliges 
her  as  much  as  the  father  to  provide  for  them ;  so  does  the 
law ;  and  every  argument  that  holds  for  their  settlement 
with  the  father,  holds  as  to  their  settlement  with  the  moth- 
er."  Something  like  this  is  also  expressed  in  some  of  the 
other  cases.  Yet  I  find  no  case,  in  which  it  was  decided, 
that  children  thus  take  the  settlement  acquired  by  the  moth* 
er,  after  the  father's  death,  where  the  facts  are  stated  at 
all,  but  what  the  facts  were,  that  the  children  went  and 
resided  with  the  mother  as  a  part  of  her  family,  or  were  in 
every  sense  under  her  control.  Where  the  children  had  a 
legal  settlement  in  England  at  the  decease  of  their  father, 
whether  acquired  by  birth,  the  parents  having  no  settle- 
ment; or  whether  by  taking  their  father's  settlement;  or 
by  taking  that  of  the  mother  before  her  marriage,  the  fa- 
ther having  no  settlement;  wherever  such  settlement  is 
lost  by  their  having  taken  that  of  their  mother,  acquired 
after  the  decease  of  the  father,  it  is  where  they  remain  a 
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fStmH     P^^^  ^^  ^®  mother^s  family,  and  under  her  control  while 

1833.        she  acquires  this  new  settlement  in  her  own  right :  I  say 

Town  of     ***  ^  ^^'i  right;   because  she  can  acquire  no  settlement 

Bradford     j;^  i^^j.  children  by  a  marriage  with  a  second  husband.    She 

Town  of     takes  the  settlement  of  her  new  husband  for  herself;  but 

she  does  not  communicate  it  to  her  children  by  a  former 

husband. 

If  the  reasons,  before  recited,  for  children's  taking  the 
after  settlement  of  the  motbery  are  given  only  in  the  cases 
where  they  remain  under  her  control,  and  usually  remain  a 
part  of  lier  family,  is  it  not  fairly  to  be  inferred,  that,  when 
they  do  not  make  a  part  of  her  family,  and  are  not  under 
her  control,  they  are  considered  as  emancipated,  and  do 
not  take  her  newly  acquired  settlement?  I  must  consider 
this  a  fair  inference,  till  I  discover  some  one  case,  in  which 
the  children  have  been  adjudged  to  take  the  newly  acqui- 
red settlement  of  the  mother,  though  they  were  not  a  part 
of  her  family,  nor  under  her  control,  when  she  acquired  it, 
nor  afterwards. 

We  may  consider,  for  a  moment,  how  that  reasoning, 
thus  adopted  by  the  Courts  in  England,  applies  in  this 
State.  Our  Probate  Act  is  very  particular  in  its  provis* 
ions  for  the  settlement  of  estates.  It  provides  for  the  ap- 
pointment of  guardians  over  children  till  they  are  fourteen 
years  of  age  :  for  the  support  of  children  till  they  are  re- 
spectively seven  years  of  age,  from  the  estate  of  the  decease 
cd ;  and  for  minors,  over  fourteen  years  of  age  to  make 
choice  of  their  guardians,  before  the  Judge  of  Probate  can 
make  any  appointment.  When  these  guardians  are  ap- 
pointed, they  have  the  control  of  the  ward ;  and  must  take 
care  of  the  property,  if  any :  and  all  the  earnings  belong, 
not  to  the  mother,  but  to  the  ward.  Unless  she  is  appoint- 
ed guardian,  she  has  no  control,  against  the  guardian,  ei- 
ther of  the  person  or  the  property.  If  she  is  appointed 
guardian,  she  must  account  for  the  earnings  of  the  ward 
the  same  as  if  she  was  not  his  mother. 

The  mother  of  this  pauper  was  never  appointed  his  guar- 
dian. She  went  to  Newbury  to  live  among  her  relations, 
and  carried  one  or  two  other  children  with  her.  These 
she  had  under  her  control,  though  she  made  no  attempt  to 
keep  house  by  herself  and  children.     The  pauper  renaained 
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for  a  time  at  Lunenburgh,  where  his  legal  settlement  was.     j5SrII25 
He  then  past  some  time  with  his  uncle  over  the  river,  in        «883« 
New-Hampshire — ^then  went  to  .the  State  of  New-York,     Town  of 
and  tarried  til!  he  was  29  years  of  age  ;  when  he  moved     ^^^ 
into  Bradford,  where  he  clearly  has  no  settlement.     When  i^JfLjL 
he  was  thus  left  at  Lunenburgh,  he  was  over  fourteen  years 
of  age ;  and,  of  course,  had  a  right  to  choose  his  own  guar* 
dian.     It  does  not  appear  that  he  .has  ever  seen  his  mother 
since  that  time  ;  nor  does  it  appear  that  he  evor  was  in  the 
town  of  Newbury  in  his  life. 

Now,  in  what  class  of  cases  should  this  pauper  be  con- 
sidered ?  Surely  not  as  belonging  to  his  mother's  family, 
when  she  gained  her  settlement  in  Newbury :  for  he  was  in 
no  sense  whatever  a  part  of  her  family  ;  nor  in  any  degree 
under  her  control. — She  had  no  right  to  such  control :  She 
made  no  attempt  to  exercise  it.  He  was  most  clearly  eman- 
cipated :  as  much  so,  as  any  man,  at  the  age  of  twenty-one 
years,  becomes  emancipated  by  living  no  more  with,  or  un- 
der the  control  of  his  father.  The  rule  is,  that  a  person, 
having  a  legal  settlement,  loses  it  only  by  gaining  or  deri- 
ving a  new  one.  He  takes  a  newly  acquired  settlement  of 
the  father,  if  not  emancipated,  and  if  he  has  gained  none 
for  himself.  But,  if  either  emancipated,  or  acquiring  a 
settlement  for  himself,  he  does  not  take  the  new  settlement 
of  his  father.  This  pauper's  settlement  was  in  Lunenburgh. 
He  does  not  appear  to  have  gained  any  other  for  himself. 
He  became  as  fully  emancipated  from  his  mother,  from  and 
after  her  leaving  him  at  Lunenburgh,  and  going  herself  to 
Newbury,  as  if  he  had  then  been  twenty-one  years  of  age. 
He  was  as  far  removed  from  her  legal  and  actual  control. 
His  legal  settlement  remains  at  Lunenburgh.  This  appears 
to  me  as  plain  as  any  cause  we  have  ever  decided.  When 
it  first  came  up  in  the  County  Court,  we  considered  it  by 
no  means  free  from  difficulty.  But  I  devoted  much  thought 
to  it  there,  and  came  to  the  result  I  have  now  suggested ; 
and  have  discovered  no  view  of  the  case,  nor  any  new  au- 
thorities, which  vary  my  opinion  at  all.  Yet  I  must  sup- 
pose my  brethren  more  correct.  They  arc  well  agreed  in 
the  decision  they  have  made. 
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^r'^^*  Davio  E.  Drnison  vs,  Silas  Hibbard. 

March, 


1833. 


-  A.,  A  common  carrier,  receired  money  to  carry,  and  deliwcr  to^.,  n  cooubm 
carrier,  for  him  to  transmit  to  C,  the  owner.  C.  aoes  A.  for  the  lots  of  the  mon- 
ey, and  after  A.  had  giTen  evidence  tendinis  to  prore  that  he  delirered  the 
money  to  B.,  as  he  was  dicectcd,  C.  offered  B  as  a  witness  to  prore  tha( .he  did 
not  receive  the  money. 

Held,  that  B.  had  a  deep  interest  in  the  particular  que»tion  agitated  at  the 
trial,  and  conld  not  testify,  withoat  a  release  from  C 

This  was  an  action  of  assumpsit,  charging  the  defendant 
as  a  common  carrier.  The  defendant  pleaded  the  General 
Issue,  The  issue  was  joined  to  the  country,  and  on  trial, 
the  plaintiff  gave  evidence  tending  to  prove,  that  the  de- 
fendant was  a  common  carrier  from  Danville,  Vermont,  to 
Littleton,  in  New-Hampshire ;  and  that  Josiah  Grant  was 
the  servant,  or  agent  of  the  defendant  in  that  business ;  and 
as  such  servant,  or  agent,  the  plaintiff  delivered  said  Grant 
seventy-seven  dollars  and  thirty-four  cents,  to  be  safely  carried 
from  said  Danville,  and  delivered  to  Heman  How,  at  Wa- 
terford,  Vermont,  who  was  a  common  carrier,  to  transmit 
to  the  plaintiff. 

And  the  defendant,'  to  support  the  issue  on  his  part,  gave 
evidence  tending  to  prove,  that  said  Grant  did  faithfully 
discharge  his  duty  as  such  servant,  or  agent  of  said  defen- 
dant, and  did  faithfully  carry  said  money  from  said  Dan- 
ville to  said  Waterford,  and  there  deliver  the  same  to  said 
How,  which  was  all  that  was  required  of  the  defendant  to 
do  and  perform ;  and  that  said  money,  if  lost,  was  not  lost 

by  the  laches  or  default  of  the  defendant. 
The   plaintiff,    for  the  purpose   of  showing  that  said 

money  was  not  so  delivered  to,  and  lost  by  said  How,  but 
was  lost  by  the  defendant,  offered  said  How  as  a  witness ; 
and  the  defendant  objected  to  the  admission  of  said  How 
as  such  witness,  on  the  ground  that  he  was  interested  in 
the  event  of  said  cause,  the  plaintiff  not  having  released  or 
discharged  said  How  from  his  said  interest,  or  liability. 
But  the  Court  overruled  said  objection,  and  admitted  said 
How  to  testify;  and  said  How  did  give  evidence  tenfling 
to  prove,  that  said  money  was  not  delivered  to  him  by  the 
defendant,  or  his  said  servant,  Grant ;  and  that  if  said  mon- 
ey was  lost,  it  was  by  the  default  of  the  defendant,  or 
his  said  servant.     The  jury  returned  a  verdict  for  the 
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plaintiff.  To  which  decision,  and  admission  of  said  How 
to  testify^  the  defendant  excepted.  The  exception  was  al- 
lowed, &  the  cause  ordered  to  pass  to  the  Supreme  Court 
for  their  decision. 

f^  defendant,  by  his  counsel,  relied  on  the  following  au- 
thorities :  Green  vs.  Tke  New  Jtiver  Company,  4  T.  R.  689. 
In  an  action  against  a  master  for  the  negligence  of  a  ser- 
vant, the  latter  is  not  a  competent  witness  to  disprove  the 
the  negligence  without  a  release.  De  Symonds  vs.  De  La- 
eour,  2  W".  R.  374 — ^Captain  of  a  vessel  and  part  owner 
may  testify  as  to  her  original  destination ;  for  in  this  ques- 
tion, he  has  no  interest;  but  he  cannot  testify  as  to  her  de- 
viation, for  he  is  liable  to  the  other  part  owners,  if  any  loss 
has  happened  by  such  deviation. 

Rotherte  et  al.  vs.  Elton,  Peake,  85 — Assumpsit  on  policy 
of  insurance  of  plaintiff 's  goods.  The  question  was,  wheth- 
er the  ship  was  sea-worthy  or  not.  The  owner  of  the  ship 
was  called  as  a  witness.  Erskinc  objected,  that  he  was 
interested  in  the  event  of  the  suit :  he  comes  to  exonerate 
himself  from  the  action,  which  the  plaintiffs  will  have  a- 
gainst  him,  if  they  fail  in  this  action ;  for  the  law  will  im- 
ply a  warranty  on  his  part,  that  the  ship  was  staunch.  Ld. 
Kenyon,  J. — ^This  witness  is  directly  interested^  in  the  man- 
ner mentioned  by  Mr.  Erskine. 

MtUer  vs.  Falconer,  1  Camp.  251. — Case  for  negligence 
in  running  against  plaintiff's  cart  with  a  dray.  The  first 
witness  called  was  the  servant,  who  drove  the  cart,  when 
the  accident  happened.  The  witness  was  objected  to.  Ld. 
EUenhorough. — ^The  witness  certainly  comes  to  discharge 
himself,  and  therefore  ought  to  be  released. 

vs.  Fooie,  8  Taunt.  454. — Case  for  negligently 

driving  a  small  coach  against  the  plaintiff's  waggon-horse, 
whereby  it  died.  Held,  that  the  plaintiff's  waggoner  was 
incompetent  to  prove  the  negligence  of  the  defendant  with- 
out a  release  from  his  master. 

7%e  plaintiff,  by  his  counsel,  contended, 

1st,  That  a  bare  possibility  that  an  action  may  be  bro't 
against  a  witness,  does  not  exclude  him. — 1  Swift's  Dig. 
740.— 1  T.  R.  163. 

63 


ESIBZ, 

Marehy 
1883. 


Denison 
Hibbtfd. 


408 


CASES  IN  THE  SUPREME  COORT 


MflJS*  ^^>  How'i  interest  is  equalfy  balanced,  and  he  therefore 

^^•*     .18  a  competent  witness.— I  Swift's  Dig.  742.— 14  T.  R. 


Hibbard. 


Deniion'      79.-7  T.  R.  480. 

3d,  Persons  may  be  witnesses  who  are  agents,  and  lia- 
ble to  suits.— 1  Swift's  Dig.  741-4.— 1  Black.  R.  366.— 
2  Strange,  1069. 

4th,  Servants  and  brokers,  who  receive  money  for  their 
masters,  are  competent  witnesses. — 1  SwiftV  Dig.  744. 

The  opinion  of  the  Court  was  pronounced  by 

Batlies,  J. — One  of  the  best  writers  upon  evidence, 
says,  '*  It  is  now  clearly  established,  that  no  interest  in  any 
disputed  question  will  render  a  witness  incompetent,  who 
is  not  interested  in  the  particular  result,  or  in  the  record. 
There  is,  however,  a  considerable  class  of  cases,  where  a 
witness  is  not,  by  reason  of  his  connexion  with  the  parties, 
or  the  subject  matter  of  litigation,  generally  incompetent, 
but  where  he  may  be  rendered  incompetent  by  the  natu^ 
of  the  particular  question  agitated  at  the  trial.  This  hap- 
pens where  the  event  of  the  cause  turns  upon  the  question, 
which,  if  decided  one  way,  would  render  the  witness  liable 
over  to  one  of  the  parties,  but  where  a  contrary  decision 
would  protect  him. 

^'  Thus,  in  an  action  on  a  policy  of  insurance  on  goods, 
the  Captain  of  the  vessel  has  not,  in  the  abstract,  any  inte- 
rest either  in  the  immediate  result  of  the  cause,  or  in  the 
record ;  and  if  the  question  were  merely  to  be  what  was  the 
original  destination  of  the  ship,  he  would  be  a  competent 
witness  for  the  plaintiff,  to  show  that  he  acted  under  his 
direction.  But  if  the  question  turned  upon  a  deviation,  he 
would  be  incompetent  to  prove  that  he  had  not  been. guil- 
ty of  a  deviation  ;  for  if  the  plaintiff  failed,  he  would  be 
responsible  to  him  for  the  consequences  of  such  deviation, 
and  he  would  then  labor  under  an  interest  in  the  event  of 
the  suit. 

"  In  this  and  similar  cases,  it  is  to  be  observed,  that  the 
incompetency  does  not  arise  from  the  general  relation  of 
the  witness  to  the  parties,  or  from  a  direct  interest  in  the 
immediate  event  of  the  suit,  or  in  the  record ;  for  he  is 
competent  for  general  purposes.  It  is  the  particular  ques- 
tion, and  the  oonsequekit  liability  of  the  witness  in  one  e- 
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vent,  turniog  upon  4h6  question,  which  generates  the  ob-      ££^A* 
jection.  J»3-  * 

"  When  the  event  of  the  cause  depends  on  the  question     ^„|,o„ 
of  the  witness's  misconduct,  the  case  is  the  same,  as  far  as     g|f)7;f ^^ 
regards  his  competency,  as  if  the  sole  issue  had  been  join- 
ed upon  that  question. 

*^  And  in  general,  where  the  plaintiff,  in  order  to  recover, 
must  prove  the  performance  of  some  duty,  or  contract  by 
a  party,  whom  he  has  employed,  the  latter  is  not,  it  seems, 
a  competent  witness  for  the  plaintiff  to  prove  the  perform- 
ance of  that  duty,  or  contract ;  for  upon  failure  in  such 
proof,  he  would  be  responsible  to  the  plaintiff  for  the  con- 
sequeaces  of  his  own  misconduct,  or  breach  of  contract ; 
or,  perhaps  more  properly,  it  should  be  said,  that  by  means 
of  such  proof,  he  would  avert  the  consequences  of  his  mis- 
conduct. 

"  Where,  however,  the  party  so  employed  was  the  actu- 
al agent,  who  transacted  the  business  of  the  principal,  he 
is,  as  has  been  seen,  competent  on  the  score  of  necemty; 
but  although  an  agent,  who  actually  executed  the  business 
of  his  principal  is,  it  ieems^  in  all  cases  competenlilo  prove 
that  he  acted  according  to  the  directions  of  his  principal, 
on  the  ground  of  necessity^  and  because  the  principal  can 
never  maintain  an  action  against  his  agent  for  acting  accor- 
ding to  his  own  directions,  whatever  may  be  the  result  of 
the  cause,  yet  if  the  cause  depend  upon  the  question,  wheth- 
er the  agent  has  been  guilty  of  some  tortious  act,  or  some 
negligence  in  the  course  of  executing  the  orders  of  the 
principal,  and  in  respect  of  which  he  would  be  liable  over 
to  the  principal  if  he  failed  in  the  action,  the  agent  is  not 
competent  without  a  release." — 3  Starkie's  Evidence, 
172a-29-30. 

When  we  examine  the  bill  of  exceptions  in  this  case, 
and  learn  what  was  the  particular  question  agitated  at  the 
trial,  we  cannot  but  perceive  that  Heman  How,  the  witness, 
had  a  deep  interest  in  that  question.  The  question  was, 
did  How,  as  a  common  carrier,  receive  the  money  of  Josi- 
ah  Grant,  to  transmit  to  the  plaintiff,  as  Grant  testified  ?  If 
How  so  received  the  money,  he  was  liable  to  the  plaintiff 
for  it ;  and  it  was  for  his  interest  to  testify,  that  he  did  not 
receive  the  money,   and  to  charge  the  defendant  with  the 
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Eiisx, 

March, 
1833. 


Deniion 
Hibbwrd. 


loss  of  it,  so  as  to  exonerate  himself  from  any  liability  to 
tlie  plaintiiT.  Being  thus  interested,  it  is  obvious  that  he 
was  not  a  competent  witness  without  a  release. 

The  judgement  of  the  County  Court  is  reversed,  and  a 
new  trial  is  granted. 


EffKX, 

March, 
1833. 


BiNNET  &  Broadhead  VS.  Daniel  Plumlet. 

^  A  not*  firen  to  A.  It  B/m  tratteet  of  a  corpormtioD,  mwt  be  mod  ift  their 
DUMf  M  tnuteet,  and  not  in  the  name  of  the  corporation ;  for  they  bare  the 
legal  iniereat  in  the  note. 

Bat  mere  Serranta  or  Agents  making  contract!  for  a  corporation,  cannot,  ta 
general,  snstaio  aetioiii  on  anch  eontraeta ;  bat  the  aame  moat  be  aned  bj  the 
corporation,  which  haa  the  legal  intereat  in  aach  eontraeta. 

The  arerment  in  a  deelaraUon,  that  the  defendant  by  hia  note,  VDder  bin 
band  of  that  date  for  Talae  receired,  promiaed  to  pay  &c.*'  impliea  the  delire- 
ry  of  the  note. 

Aa  the  worda,  that  the  defendant,  "  by  hia  note  in  writing  nnder  hia  hand 
&e."  imply  that  the  defendant  made  the  note. 

It  ia  not  ncceaaary  to  raiae  a  promiae  from  the  defendant'a  liability  to  pay 
the  money  ^Mtained  in  hia  note;  bot  the  plaiatiff  may  declare  that  the  de- 
fendant in,  and  by  hia  note,  promiaed  &c. 

This  was  an  action  of  Assumpntj  commenced  before  a* 
Justice  of  the  Peace,  and  came  up  to  the  County  Court  by 
appeal,  at  the  May  Term,  1832.    The  plaintiff's  filed  the 
following  declaration : 

''  In  a  plea  of  the  case,  for  that  the  defendant  at  Barrc, 
in  the  County  of  Washington,  and  State  of  Vermont,  on 
the  eleventh  day  of  September,  one  thousand  eight  hun- 
dred and  nineteen,  by  his  note  in  writing,  under  his  hand 
of  that  date,  for  value  received,  promised  to  pay  the  said 
Amos  Binney  and  John  Broadhead,  plaintiffs,  and  their 
successors.  Trustees  of  the  New  Market  and  Kingston 
Wesleyan  Accademy,  or  their  order.  Twenty  Dollars,  in 
five  years  from  the  date  thereof,  interest  be  paid  annually 
in  the  month  of  March.  Yet  although  said  time  of  pay- 
ment has  long  since  elapsed,  said  defendant  hath  not  paid 
said  note,  nor  any  part  thereof.  To  the  damage  of  the 
plaintiff,  as  they  say,  fifty  dollars,  to  recover  which  with 
just  costs,  they  prosecute  this  suit. 

To  this  declaration  the   defendant  demurred  specially 
and  assigned  the  following  causes : 
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In  this  case  the  defendant  comes,  &c.  when,  &c.  and      ^^^ 
pleads  and  says,  that  the  plaintiffs  from  having  and  main*       1^33, 
taining  their  action  aforesaid,  against  him,  ought  to  be  Bi»Bey  tL  ai 
barred ;  because  he  says,  PioSty 

1st.  That  the  action  should  have  been  brought  in  the 
name  of  the  Corporation  of  New  Market  and  Kingston 
Wesleyan  Academy,  and  not  in  the  names  of  the  plain- 
tiffs. 

2d.  That  the  plaintiffs  have  not  averred  a  delivery  of 
said  note  to  them  by  the  defendant. 

od.  That  the  plaintiffs  have  declared  upon  the  note  as  a 
specialty,  whereas  they  ought  to  have  alleged  that  the  de* 
fendant  in  consideration  of  having  made  executed  and  de« 
livered  said  note,  undertook  (be* 

To  this  demurrer  the  plaintiff  joined,  and  upon  trial,  the 
Court  ruled,  that  the  plaintiffs  writ  and  declaration  are 
sufficient,  and  that  the  plaintiffs  recover  their  damages 
and  costs,  and  rendered  judgement  accordingly.  To 
which  decision  of  the  Court  the  defendant  excepted.  Ex- 
ception allowed,  and  the  cause  was  ordered  to  the  Su- 
preme Court  for  final  decision. 

The  opinion  of  the  Court  was  pronounced  by 
Baylies,  J. — ^It  is  contended,  that  this  action  should 
have  bieen  brought  in  the  name  of  the  corporation  of  *JVct£^- 
Market  and  Kingston  Wesleyan  Academy,^  and  not  in  the 
names  of  the  plaintiffs.  But  it  does  not  appear,  that  there 
is  a  corporation  of  that  name :  We  know  of  none  in  this 
State  }  and  if  one  exists  in  Massachusetts^  where  the  plain- 
tiffs reside,  the  defendant  should  show  it,  by  producing  the 
act  of  incorporation,  or  by  other  legal  evidence.  This 
Court,  without  evidence,  will  not  presume  the  existence  of 
such  a  corporation.  But  admitting  there  is  such  a  corpo- 
ration, dnd  the  plaintiffs  are  trustees  of  it,  and  the  note  in 
question  was  executed  to  them,  as  such  trustees,!  conceive 
this  action  is  well  brought :  The  plaintiffs  had  the  legal  in- 
terest in  the  note,  and  should  sue  to  collect  the  money. — 
See  1  Citty's  Pleadings,  4. 

If  the  plaintiffs  had  been  mere  servants  or  agents  of  the 
corporation,  and  had  made  a  contract  in  their  behalf,  then 
the  action  should  be  in  the  corporate  name. — (I  Chit.  PI. 
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Binnej'k,  ti.  ^^  legal  interest  in  their  contracts ;  but  acted  as  tnisteest 
PjJJJj         and  took  a  legal  interest. 

The  defendant  also  contends,  that  the  plaintiffs  have  not 
averred  the  delivery  of  the  note  to  the  payees.  It  is  not  ne- 
cessary in  a  declaration  on  a  bill  of  exchange,  to  aver,  that 
the  maker  delivered  it :  it  is  sufficient  to  state,  that  he 
made  it ;  for  these  words  imply  a  delivery. — Churchill  vs. 
Gardner,  7  T.  R.  596. 

In  the  case  at  bar,  the  plaintiffs  aver,  that  the  defendant, 
<<  by  his  note,  under  his  hand  of  that  date,  for  value  received, 
promised  to  pay  the  said  Amos  Binney  and  John  Broadhead,^* 
&c.  But  how  could  the  defendant  effectually  promise  the 
plaintiffs  by  his  note,  without  (/e/tvery  ?  I  consider,  delivery 
is  implied  in  the  words  "  by  his  note  promised,'*^  dltc,  and  it 
was  not  necessary  to  aver  it. 

In  Chitty  on  Bills^  531,  n.,  it  is  said,  ''The  averment  of 
the  delivery  of  the  note  to  the  payee  is  not  necessary,"  and 
refers  to  7  T.  R.  596,  and  5  East.  476. 

The  defendant  also  insists,  that  ''  the  plaintiffs  have  de- 
clared upon  the  note,  as  a  specialty,  whereas  they  ought  to 
have  alleged,  that  the  defendant,  in  consideration  of  having 
made,  executed  and  delivered  said  note,  undertook,^' &c. 

Whoever  will  examine  Mr.  Chiity^s  critical  observations 
upon  an  English  declaration  by  the  payee  against  the  ma- 
ker of  a  promissory  note,  will  perceive,  that  there  is  no  set 
of  words,  or  phrases,  necessary  to  be  used  on  every  occa- 
sion, in  making  a  declaration. — Chitty  on  Bills,  529  to 
532. 

The  plaintiffs,  in  this  case,  have  adopted  a  concise  form 
of  a  declaration :  they  do  not  aver  that  the  defendant  made 
the  note;  but  they  aver  that,  which  includes  the  making; 
namely,  that  the  defendant ''  by  his  note  in  writing  under  his 
handj^*  &c.  It  could  not  be  ''  his  note  in  tariting  under  his 
hand"  unless  he  made  it  The  plaintiffs  have  not  raised  a 
promise  froQi  the  defendant's  liability  to  pay  the  money  con- 
tained in  the  note,  according  to  the  English  practice ;  but 
have  declared,  that  the  promise  was  made  in  and  by  the 
note  itself,  which  is  according  to  our  practice. 
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On  the  whole,  we  consider  the  declaration  sufflcient,  and      j^^'j^' 
the  judgement  of  the  County  Court  is  affirmed.  1^33. 

Oeorge  C.  Cahoon^  for  the  plaintifTs. 

Cushman^  Hibbard  fy  Fletcher^  for  the  defendant. 


Binney  Sc  al. 

09. 

Plvmley. 


Richard  Stetens  vs,   Samuel  A.  Pearsoh. 

Additional  r«>portt  or  statements  from  rtferees,  made  after  the  report  is  filed, 
valeaa  made  bj  the  permissioo  of  tho  Coort,  are  to  be  disregarded 

The  Coort  wilt  oot  set  aside  a  report,  where  referees  have  mistaken  the  law* 
MDfeis  it  appears  that  they  intended  to  follow  the  law,  and  by  mittakio;  iti 
bare  come  to  a  wrong  result. 

Aefereei  are  sole  judges  of  facts  before  them. 

The  ad  damnum  nsnally  determines  the  joriadletion  of  the  Court 

It  is  no  objection  to  the  report  of  referees  that  they  hare  pioeeeded  to  trial 
withoQt  tho  pleadings,  when  neither  party  requested  to  hare  the  pleading* 
prodoced. 

Whether  sufficient  notice  to  the  parlies  was  giren  by  tho  referees,  is  a  ques- 
tion to  be  determined  by  the  Coort  to  whom  (he  report  is  returned ;  and  their 
determination  thereon  is  not  to  be  re-examined  by  a  superior  Court. 

This  was  an  action  for  money  had  and  received,  brought 
bjf  the  plaintiff,  before  Justice  Fairchild,  to  recover  $100. 
There  weret  no  pleadings  before  the  Justice. — Judgement 
was  rendered  without  trial,  for  defendant.  Whereupon, 
plaintiff  appealed  to  the  County  Court. 

At  the  first  term  in  the  County  Court,  the  defendant 
plead  the  Oeneral  Issue  and  the  Statute  of  Limitations.  At 
the  second  term,  this  action  was  referred  to  John  Dewey. — 
On  short  notice  to  the  defendant,  and  without  a  full  hear- 
ing of  the  case  before  the  referee,  at  the  May  Term,  1832, 
said  Dewey  made  report  in  substance,  That  said  Samuel 
A.  Pearson  is  indebted  to  the  said  Rich  Stevens  in  the 
sum  of  $40,25,  in  full  of  the  claims  No.  1,  2,  3  d;;  4, 
as  per  schedule^  herewith  returned  to  the  Court,  exhibited  by 
said  Stevens  against  the  said  Pearson. 

Further  report — .'*  I  was  the  referee  in  the  case  Stevens 
Ts.  Pearson^  and  I  made  a  report  at  the  present  term  of  Es- 
sex County  Court--- TAe  evidence  in  the  ease  was  far  from 
being  satisfactory,  to  the  referee^  and  1  am  fully  sensible  that 
if^ustiee  may  have  been  done^  to  the  parties  by  the  report. — 
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From  the  evidence  submitted  to  me,  and  the  law  as  I  construed  ii^ 
the  report  must  be  right.  StiU  there  was  a  deJUnency  of 
evidence  to  satisfy  the  referee^  that  either  of  the  parties  were 
certainly  entitled  to  recover.  Ab  writ  or  pleadings  in  this  ease 
were  shown  to  me,  on  the  hearing, 

JOHN  DEWEY. 
Guildhall,  May  31st,  1832." 

Further  report — "  In  the  case  Stevens  vs.  Pearson^  I  be- 
lieve that  the  sum  found  due  in  my  report  of  May  SO,  1832, 
was  one  half  of  the  fifty  dollar  receipt,  and  the  interest  on 
that  half.  I  do  not  recollect  that  the  plaintiff  offered  any 
evidence  (except  the  receipts)  to  shew  that  the  money  had 
not  been  applied  as  specified  in  the  receipts,  or  any  other 
evidence  to  shew  a  demand  on  the  defendant  to  apply  said 
moneys ;  neither  did  the  defendant  offer  any  evidence  to 
shew  that  the  $25,  being  one  half  of  the  said  fifty  dollar 
receipt,  had  ever  been  applied.  JOHN  DEWEY. 

November  23d,  1832." 

Schedule  of  Claims,  Stevens  vs.  Pearson,  annexed  by  Referee : 

$50,00  rec't  dated  March  22d,  1822. 

10,00  rec't  September  16,  1823. 

5,70  rec't  August  24th,  1827. 

43,65  rec't  by  hand  of  Grinnel  in  full   of 
scire  facictSi  Feb.  Term,  1830. 

20,00  cash  paid  by  Seth  Cushman. 

$129,35  JOHN  DEWEY,  Referee. 

February  1,  1824. 

The  following  exceptions  to  the  report  were  filed  at  the 
May  Term,  1 832 : 

The  said  Samuel  A.  Pearson  excepts  to  the  report  of 
John  Dewey,  referee  in  said  cause,  appointed  by  the  Court, 
to  settle  and  adjust  this  cause,  for  the  following  reasons, 
viz: — 

1st,  Because  said  Dewey  did  not  hear,  try,  and  deter- 
mine upon  the  issues  tendered  by  the  defendant. 

2d,  That  the  amount  of  the  demands  offered  by  the 
plaintiff,  and  received,  heard,  tried  and  adjusted  by  the  said 
Dewey,  exceeded  the  jurisdiction  of  the  Court,  to  hear, 
try  and  determine  said  cause,  having  come  into  this  Court 
by  appeal  from  a  Justice — the  amount  of  said  demands  ex- 
ceeding $100,  viz :  $129,35. 
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3d,  That  said  report  is  contrary  to  law  and  justice. — 
Wherefore,  he  prajrs  said  report  may  be  set  aside. 

The  Court  accepted  the  report  of  the  referee.-^To  which 
the  defiandant  excepted ;  and  the  exceptions  being  allow* 
ed,  the  case  was  ordered  to  the  Supreme  Court 

Counsel  for  defendant  contended — 1st,  Reports  of  refer- 
ees may  be  allowed  and  accepted,  unless  cause  shall  be 
ehown  to  the  contrary — Vt.  Stat.  p.  81 — which  clearly  im- 
plies that  if  justice  is  not  done  to  both  parties  by  the  re- 
port, the  Court  ought  and  will  recommit  or  set  aside  the 
report. 

2d,  It  has  been  the  ancient  and  constant  practice  and 
usage  of  Courts,  when  rules  of  reference  are  granted,  to 
recommit  matters  referred,  to  the  same  referees,  at  a  subse- 
quent term,  or  to  reject  the  report. — Mass.  Rep.  VoK  6, 
p.  70. 

3d,  If  either  of  the  parties,  in  a  rule  of  reference,  with- 
out any  fault  oq  his  part,  have  nqt  had  a  reasonable  oppor- 
tunity to  have  been  heard,  it  is  the  usual  practice  to  re- 
coomiit  the  report. — 6  Mass.  R.  70. 

4th,  The  report  ought  to  be  set  aside,  because  the  re- 
feree, intending  to  follow  the  law,  has  gone  against  law. — 
3  Yt.  R.  Johns  vs.  Stevens^  315. 

The  questions  of  law  appear  sufficient  upon  the  face  of 
the  report. — ^They  necessarily  arise  out  of  it. — The  Court 
must  take  notice  of  them. 

The  report  is  wrong  upon  the  referee's  own  shewing. 

Counsel  for  plaintiff  contended,  That  a  general  report  is 
good,  unless  fraud  or  corruption  be  shewn. — 3  Vt.  R.  314. 
— Same,  536. 

A  Justice  has  Jurisdiction,  when  the  debt  or  other  mat- 
ter in  demand  does  not  exceed  $iQO. — Comp-  Stat.  Vt. 

636. 

Ad  damnum  in  writ  governs. 

The  additional  reports  Ve  not  to  be  considered. — They 
were  obtained  without  knowledge  of  plaintiff. 

The  opinion  of  the  Court  was  delivered  by 
Williams,  J. — ^The  question  now  before  us  is,  whether 
the  County  Court  erred  in  accepting  the  report  of  the  ref- 
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erees.  The  first  repoort  made  by  the  referee  appears  to  be 
a  general  one.  There  are  two  additional  reports  made  by 
the  same  referee,  if  these  were  made  by  the  permission 
or  direction  of  the  County  Court,  they  are  to  be  received 
as  part  of  the  original  report.  If  they  have  been  procur- 
ed from  the  referee  after  the  first  report  was  returned  into 
and  filed  in  the  County  Court,  without  the  order  or  per- 
mission of  the  Court,  they  ought  to  be  wholly  disregarded. 
We  have  not  directed  an  examination  of  the  records  of 
the  Coaaty  Court  to  ascertain  this  fact,  as  we  cannot  dis- 
cover any  reason  from  the  whole  together,  why  the  report 
should  not  have  been  accepted. 

The  Court  ought  not  without  very  substantial  reasons  to 
set  aside  the  report  of  a  referee.  Referees  are  usually  se- 
lected by  the  parties,  with  a  view  to  settle  the  disputes  be- 
tween them,  and  are  rarely  selected  for  the  purpose  of  ma- 
king an  accurate  legal  determination  of  the  matter  in  dis- 
pute. The  rules  upon  which  Courts  have  proceeded  in 
considering  the  reports  of  referees  have  been  frequently 
declared  from  the  bench  ;  and  it  must  be  understood  that 
these  reports  are  always  to  be  reexamined  upon  those  rules 
alone,  and  that  it  will  never  be  sufficient  to  present  the 
whole  facts  to  the  Court  and  ask  them  upon  a  critical  ex- 
amination, to  decide  whether  a  difierent  conclusion  might 
not  have  been  drawn  from  the  testimony. 

We  cannot  discover  in  this  case,  that  the  referee  has  at- 
tempted to  follow  the  law  and  has  mistaken  it,  or  that  he 
has  on  the  principle  on  which  he  professed  to  act,  come  to 
a  wrong  conclusion. 

The  referee  was  unquestionably  the  judge  of  the  weight 
of  evidence.  In  speaking  of  the  result  to  which  he  arrived, 
he  expresses  himself  with  a  degree  of  modesty  and  difi- 
dence,  which  is  certainly  much  to  his  credit.  He  says  the 
evidence  was  far  from  being  satisfactory,  is  sensible  that 
injustice  may  have  been  done  and  that  the  evidence  was 
not  such  as  to  put  the  case  beyond  all  doubt,  or  to  show 
that  either  party  were  certainly  entitled  to  recover ;  but 
still  from  the  evidence  as  submitted  and  the  law  as  he  un- 
derstood it,  the  report  must  be  right. 

From  the  second  statement  made  by  the  auditors  it  ap- 
pears, that  the  sum  allowed  the  plaintiff  was  one  half  of  a 
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certain  receipt  executed  by  the  defendant ;  and  the  refe- 
ree does  not  recollect  whether  the  plaintiff  offered  any  ev- 
idence to  show  that  it  has  not  been  applied  as  directed  in 
the  receipt,  nor  did  the  defendant  show  by  any  evidence, 
that  it  had  been  applied.  The  referee  may  have  conclud- 
ed that  as  the  defendant  could  very  easily  show  the  appli- 
cation of  the  money,  according  to  the  terms  of  the  receipt, 
that  the  burden  of  proof  was  on  the  defendant,  and  if  there 
was  any  evidence  before  him  that  the  defendant;  as  attor- 
ney of  M.  &  W.  Harris,  had  collected  the  whole  of  that 
execution,  the  conclusion  to  which  he  arrived  was  the  le- 
gitimate conclusion  from  the  evidence.  But  be  this  as 
it  may,  the  re&ree  was  the  judge  of  the  evidence,  and  the 
case  is  not  so  presented  by  the  report,  that  we  can  learn 
that  there  was  any  error  of  law,  or  fact,  in  the  decision 
upon  the  evidence. 

The  question  which  has  been  raised  as  to  the  jurisdic- 
tion of  the  Court  is  very  easily  answered.  The  ad  dam- 
num determined  the  jurisdiction.  The  sum  then  demand- 
ed was^  all  the  plaintiff  could  recover  and  all  that  he 
claimed.  In  his  evidence,  he  exhibited  a  variety  of  re- 
ceipts, and  amounting  in  the  whole  to  the  sum  of  one  hun- 
dred and  twenty-nine  dollars  and  thirty-five  cents.  From 
these  he  intended  to  establish  his  claim  to  the  seven  de- 
mands in  the  declaration.  He  did  not  claim  the  whole 
amount  of  those  receipts  as  due  from  the  defendant,  nor  if 
he  did,  would  it  have  prevented  the  Court  from  rendering 
judgement  for  any  amount  within  the  ad  damnum. 

Either  party  could  have  had  the  pleadings  before  the  re- 
feree if  he  chose;  and  need  not  have  proceeded  without.  It 
was  not  made  to  the  referee  an  objection  to  his  proceed- 
ing without  them  ;  nor  can  it  here  be  assigned  for  error  in 
his  report  that  he  did  proceed  to  trial  without  them. — 
Neither  can  it  be  assigned  for  error  that  the  defendant  had 
not  reasonable  notice  of  the  time  when  the  referee  was  to 
hear  the  cause.  This  should  have  been  presented  to  the 
County  Court  as  a  reason  why  further  time  should  be  giv- 
en for  the  hearing,  and  the  Court  might  at  their  discretion 
have  ordered  that  the  rule  be  enlarged  for  that  purpose ;  or 
if  the  plaintiff  had  refused  to  consent  to  such  enlargment, 
they  would  have  set  aside  the  report,  but  this  was  a  qucs* 
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tion  to  be  siibmilled  to  the  flound  discretion  of  the  CouDiy 
Court. 

The  judgement  of  the  County  Court  is  therefore  affinned. 

fVelU,  for  plaintiffs 

Fleichery  for  dejfendant. 


March, 
1833. 


Samusl  B*  Cooper  t$.  ioun  L*  Inoalls. 

A  jnitic*  writ  is  not  to  be  abated  becaote  it  is  DOt  directed  to  aoy  cooatable 
"^  of  the  eoutj,  coaformable  to  the  ttatute,  patsed  ia  1811. 

▲  retnni  of  fion  ct<  mMttfuf ,  made  by  an  officer,  after  an  ezecation  has  rsn 
•ut  in  hm  haada,  with  a  view  to  ebarge  bail  on  mtmtprat$mf  ia  a  latae  rvtnfB. 

Wbten  a  recoreryhaa  been  bad  against  the  bail*  oa  a  writ  of  Mtre  /heiai,  ia- 
«ned  agaioflt  them,  fod  the  bail  brio|i  an  action  against  the  officer  for  making 
a  false  return  oa  the  exeootion,  it  it  is  no  defence  to  snch  action  that  the  bail 
might  have  snocessfnUy  resisted  the  roeoTcry  against  him,  by  shewing  that  the 
Mton  was  fals^. 

This  was  an  action  on  the  case,  brought  against  the  de- 
fendant as  constable  of  Canaan,  for  making  a  false  return 
on  a  writ  of  execution  in  favor  of  James  Steele  and  against 
Russell  Frizzle,  on  the  14th  day  of  April,  1833.— <<That  said 
constable  could  not  find  the  person  or  property  of  the  said 

Russell  Frizzle  within  his  precinct,  whereon  to  levy  said 
e^cecution :"  therefore  he  returned  said  execution  in  no  part 
satisfied.  The  execution  was  dated  15th  February,  1832, 
and  was  made  returnable  in  sixty  days.  It  appeared  that 
after  this  return,  said  Steele,  by  scire  facias^  sued  plaintiff  as 
bait  for  said  Russell — plaintiff  having  endorsed  the  original 
writ ;  and  ip  this  action,  said  Steele  recovered  against  the 
plaintiff  $6,61  damages,  $5,9 1  costs,  and  25  cts.  execution, 
all  amounting  to  j^l2,77,  which  plaintiff  paid,  and  suffered 
additional  costs  and  trouble  in  defending.  Plea,  not  guU- 
ty  ;  and  issue  joined  to  the  country. 

On  the  trial  of  said  issue,  the  plaintiff  gave  in  evidence 
regular  attested  copies  of  the  records  of  the  writ  of  attach- 
ment, SieeU  vs.  Frizzle^  the  ofiicer's  return  of  said  writ,  and 
his  taking  the  plaintiff  as  bail  for  said  Frizzle,  and  of  the 
judgement  rendered  in  said  action,  and  of  the  writ  of  exe* 
cution  which  issued  thereon,  and  of  the  scire  facias  prayed 
out  on  said  judgement  by  said  Steele  against  the  plaintiff, 
and  recovery  of  said  damages  and  costs. 


OF  THE  STATE  OF  VERMONT. 


509 


Tbe  ptaiatiff  iDtrochiced  several  witnesses,  whose  testi- 
mooy  tended  to  show  that  the  defendant  saw  said  Frizzle  in 
the  Hfe  of  the  execution. — ^That  said  Frizzle  had  personal 
property  known  to  the  defendant,  upon  which  a  levy  might 
have  been  made  by  him :  and  farther,  that  the  return  of  the 
defendant  was  made  after  the  expiration  of  the  life  of  the 
execution,  but  antedated  so  as  to  appear  to  have  been  re- 
turned within  the  sixty  days. 

There  was  also  in  this  case  a  plea  in  abatement  to  the 
writ,  on  the  ground  that  the  same  was  directed  '^  to  the 
Sheriff  of  Essex  County ^  kis  Deputy^  or  either  Constable  of 
Canaan  ;"  whereas  the  defendant  contended  it  should  have 
been  directed  ^<  to  the  Sheriff  of  the  County  of  Essex^  his  Dep* 
uty,  or  any  Constable  of  the  County  of  JEt^esr,"  agreeably  to 
the  statute  of  1881. 

The  County  Court  overruled  this  plea :  to  which  the  de« 
fendant  also  excepted. 

The  defendant  requested  the  Court  to  charge  the  jury, 

1st,  That  whether  the  return  of  the  officer,  endorsed  on 
the  writ,  was  placed  there  on  the  14th,  15th,  or  IGth  of  A- 
pril,  is  immaterial  in  the  present  cause,  and  has  no  tenden- 
cy to  shew  the  return  itself  false. 

2d,  That  if  the  judgement  against  Cooper,  on  the  scire 
facias  was  wrongfully  obtained,  the  execution  not  then  hav- 
ing been  returned  to  the  justice,  it  has  no  tendency  to  show 
that  the  return  of  the  officer  was  false,  and  is  not  therefore 
to  be  taken  into  consideration  by  the  jury. 

As  to  the  above  request,  the  Court  charged,  that  the  non 
est  purports  to  have  been  made  in  the  life  of  the  execution ; 
but  by  the  evidence  of  Mr.  Steele,  it  was  in  fact  made  on 
the  IGth  or  1 7th  day  of  April  last.  If  the  return  had  been 
dated  on  the  day  it  was  actually  made,  it  would  appear  on 
the  face  of  it  that  the  execution  run  out  in  the  hands  of  the 
officer,  and  the  bail  was  discharged.  But  by  anti-dating 
the  return  to  the  14th  of  April,  iu  the  life  of  the  execution, 
it  falsely  purports  that  the  execution  did  not  run  out  in  the 
hands  of  the  officer,  but  was  by  him  returned  in  the  life  of 
it,  or  in  other  words,  that  the  return  was  made  on  the  exe- 
cution in  the  life  of  it,  and  the  bail  was  charged.  Then,  if 
you  believe  Mr.  Steele's  evidence,  you  will  find  the  return 
%o  be  false. 
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^Sl,         ^^^  ^^  y^^  ^^^  ^^^^  Roswell  Frizzle  had  sofficient  per- 

^^^       sonal  property  liable  to  be  taken  in  execution,  which  prop- 

Coop«r     erty  came  to  the  knowledge  of  the  defendant,  and  it  was 

Ugilib.      ^^^  ^^^7  ^"^  ^^  ^^^  power  to  have  taken  it,  and  did  not, 

then  the  return  is  false. 

So,  if  the  defendant,  in  the  life  of  the  execution,  was  in 
conopany  of  said  Frizzle,  and  it  was  the  duty  and  in  the 
power  of  the  defendant  to  have  taken  him  on  the  execution, 
and  did  not,  the  said  return  is  fahe. 

If  you  find  said  return  false  on  either  of  the  said  grounds, 
you  will  find  for  the  plaintiff  all  the  damages  he  has  sus- 
tained by  such  false  return.  But  if  you  find  the  return  to 
be  true,  you  will  find  for  the  defendant  his  costs. 

The  jury  returned  a  verdict  for  the  plaintiff Where- 
upon, the  defendant  excepted  to  the  charge  of  the  Court, 
and  the  cause  was  thereon  ordered  to  the  Supreme  Court 
for  reconsideration. 

Cushman  fy  Bell  for  defendant. — The  writ  was  directed  to 
the  Sheriff  of  Essex  County,  or  his  Deputy,  or  to  either  of 
the  Constables  of  the  town  of  Canaan. — Statute,  p.  127, 
315,  330.  It  should,  however,  been  directed  to  the  Sheriff 
of  the  County  of  Essex,  his  Deputy,  or  any  Constable  of  the 
County  of  Essex. — Acts  of  1831,  p.  34. 

The  act  of  1797  is  repealed  by  said  act  of  1 831 .  When 
the  writ  is  different  from  the  form  prescribed  by  law,  it 
shall  abate.— 1  Swift.  Dig.  610.— Big.  Dig.  832.-3  Mass. 
193.— 11  do.  276. 

The  charge  of  the  Court,  in  relation  to  the  antedate  of 
the  ofllicer's  return,  is  incorrect. 

The  returns  of  non  est  inventus  must  be  legally  made  in 
order  to  charge  the  bail. — Stat.  p.  66. 

There  is  nothing  false  in  the  return  on  the  writ. 

The  ofiicer's  endorsement  of  hisdoings  on  the  execution 
Steele  vs.  Frizzle^  says,  in  effect,  that  from  the  time  the  ofii- 
cer  received  the  execution,  to  the  14th  of  April,  he  made 
diligent  search  throughout  his  precinct,  and  could  not  find 
either  the  property  or  body  of  said  Frizzle. 

It  no  where  says  that  the  officer  had  returned  it  to  the 
justice  on  the  14th,  within  the  life  of  it. 

An  officer  may  lawfully  return  an  execution  in  bis  bands 
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after  it  is  out,  to  endorse  his  damages  on  it,  and  then  he  of  ji^,^ 
necessity  antedates  his  return. — ^Big.  Dig.  335. — 6  Mass.  i^u. ' 
20.  " 

The  iact  of  the  time  when  an  execution  is  returned  to 
the  justice,  appears  by  the  records  of  the  justice,  and  not 
by  the  date  affixed  to  the  officer's  doings  on  the  execution. 

In  this  case,  it  appears  that  the  officer  kept  the  execu« 
tion  during  the  whole  of  it.  This  was  beneficial  to  the  bail, 
and  he  was  not  injured  by  it. — i  Vt  R.  281. 

If  the  bail  did  not  suffer  by  the  officer's  retaining  the  ex* 
ecution  in  his  hands  a  few  days  after  it  was  out,  neither 
justice,  policy,  or  expedience,  requires  that  the  officer 
should  be  made  liable  for  a  false  return. — I  Vt.  R.  p.  282. 

If  because  the  execution  was  not  returned  to  the  justice 
within  the  life  of  it,  the  bail  was  discharged,  then  the  bail 
was  not  injured  by  the  antedate  of  the  officer's  return,  but 
was  saved  from  liability  by  the  neglect  of  the  officer  to  de- 
liver it  to  the  justice,  with  his  return  on  it,  within  the  sixty 
days  from  the  date. 

How,  then,  can  the  officer  be  liable  to  the  bail  ? 
'  If  liable  to  any  one,  it  would  be  to  the  creditor ;  as  by 
his  neglect,  the  bail  would  be  discharged. 

If  the  date  of  the  officer's  return  on  the  execution  is  con- 
clusive evidence  that  the  execution  was  returned  to  the 
justice  on  that  day,  then  the  plaintiff  should  have  recover- 
ed in  the  suit—- notwithstanding  the  scire  facias*. 

The  defendant  cannot  be  made  liable,  because  the  jus* 
tice  decided  against  law  on  the  scire  facias, — 2  Aiken,  72, 
Turner  vs.  Lowry* 

fVm.  MaUockSf  contra. 

• 
The  opinion  of  the  Court  was  delivered  by 

Williams,  J. — ^In  this  case  the  plaintiff  complains  of 
the  defendant,  for  making  a  false  return  on  a  writ  of  exe- 
cution, in  favor  of  James  Steel,  against  one  Russel  Friz- 
zle, in -consequence  of  which  the  plaintiff,  who  was  bail 
for  Frizzle,  was  compelled  to  pay  the  amount  of  the  exe- 
cution. 

The  first  question  to  which  our  attention  has  been  call- 
ed arises  on  the  plea  of  abatement,  on  which  a  judgement 
of  respondeas  ouster  was  rendered,  to  which  judgem**n* 
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Sr^A*      the  defendant  excepted*    The  defect  in  the  writ  set  forth 
1833. '      in  the  plea,  is  that  it  is  not  directed  to  any  constable  in 
'Coonw      ^^^  county,  according  to  the  provisions  of  the  statute  ex- 
iii*^aib       tending  the  jurisdiction  of  constables,  passed  in  1831. 

The  judiciary  act  required  that  all  writs  should  be  di-^ 
rected  to  the  Sheriff  of  the  County,  his  deputy  or  either 
constable  of  the  town  where  the  service  was  to  be  made. — 
The  statute  of  1831,  requires  that  writs  returnable  before 
a  Justice  of  the  Peace,  shall  be  directed  to  the  Sheriff,  his 
deputy  or  any  constable  of  the  County,  and  provides  that 
the  first  constable  of  any  town,  when  the  town  consent, 
may  serve  such  writs  in  any  town  in  the  County.  The  di- 
rection in  the  writ,  is  the  precept  to  the  officer,  and  his  au- 
thority for  makinig  service.  If  a  writ  is  directed  to  an  of- 
ficer, who  may,  and  does  serve  it,  it  is  no  cause  of  abate- 
ment that  it  was  not  directed  to  another  officer,  who  might 
have  served  it.  This  writ  was  directed  to  the  constable 
of  Canaan,  who  served  the  same  within  his  precinct,  and 
who  was  by  law  authorized  to  serve  the  same.  This  was  a 
sufficient  service  to  hold  the  defendant  to  appear.  The 
^  judgement  of  the  County  Court,  therefore,  overruling  the 
plea,  was  correct. 

The  next  question  is,  whether  the  charge  of  the  Court 
on  the  evidence  before  them  was  right,  or  whether  they 
should  have  been  charged  as  requested  by  the  defendant. 
The  case  as  presented  by  the  evidence,  detailed  in  the 
bill  of  exceptions,  shews  a  great  want  of  moral  rectitude 
in  the  conduct  of  the  defendant,  at  least.  Whether  the 
facts  was  so,  it  were  for  the  jury  to  determine  from*the 
evidence  before  them.  We  are  only  to  enquire  whether 
the  Court  erred  in  their  charge  to  the  jury, 

The  first  question  raised,  is  whether  the  return,  having 
been  made  on  the  execution,  after  it  had  run  out  in  the 
hands  of  the  officer,  and  after  the  return  day  thereof  had 
expired,  was  false.  That  a  return  of  non  est  inventus  made 
on  an  execution,  after  the  return  day  thereof  Had  expired, 
with  a  view  to  charge  the  bail  taken  on  mesne  process^  is  a 
false  retujn,  we  have  no  manner  of  doubt;  and  although 
it  might  cause  no  injury  to  any  one,  to  antedate  such  a  re- 
turn when  there  was  no  bail  taken,  or  to  antedate  a  return 
in  other  cases  which  might  be  mentioned ;  yet,  when 
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there  is  bail,  and  when  the  tendency  of  such  antedating,  is 
to  charge  them  by  making  the  execution  appear  to  have 
been  returned  in  its  life,  when  it  was  not,  it  is  not  only  an 
injury  for  which  the  person  who  has  suffered  damage  there- 
by, may  recover  on  an  action  brought  therefor,  but  it  is 
worthy -of  consideration,  whether  it  does  not  amount  to 
something  more  than  a  civil  injury.  Antedating  a  deed 
with  an  intent  to  defeat  a  former  deed  of  the  same  party, 
and  for  the  purposes  of  fraud,  has  been  adjudged  to  be  a 
forgery.  There  is  no  doubt  that  the  charge  of  the  Court 
was  right,  when  they  told  the  jury  that  if  the  return  was 
made  after  the  execution  had  expired  and  was  antedated,  it 
was  a  false  return. 

There  is  as  little  doubt  that  the  views  of  the  County 
Court  was  equally  correct,  in  not  acceding  to  the  second 
request  of  the  defendants  counsel.  Indeed,  I  was  not  a 
little  surprised  at  the  argument  which  was  here  insisted 
on,  that  if  the  return  was  false,  the  plaintiflT  sustained  no 
injury,  because  he  might  have  successfully  defended  the 
scire  facias  which  hus  been  brought  against  him,  that  the 
justice  who  rendered  judgement  against  the  present  plain* 
tiff,  was  the  one  who  had  caused  the  injury.  The  counsel 
for  the  defendant  have  urged,  apparently  with  some  de- 
gree of  confidence,  that  the  action  is  brought  here  be- 
cause the  person  who  instituted  the  suit  against  the  plain- 
tiff as  bail  for  Frizzle,  persuaded  the  justice  to  render  a 
wrong  judgement. 

It  is  true,  that  the  plaintiff  has  sustained  an  injury  by 
this  judgement,  and  that  if  the  same  facts  which  were  dis- 
closed on  this  trial,  had  been  made  to  appear  before  the 
justice  who  gave  judgement  on  the  scire  facias^  no  such 
judgement  ought  to  have  been  given.  It  is  also  true,  that 
no  such  judgement  would  have  been  given,  nor  any  Suit 
commenced  against  this  plaintiff,  if  it  had  not  have  been 
for  the  false  return  made  by  the  defendant. 

It  has  been  determined  by  this  Court  in  the  case  of  Tur- 
ner vs.  Lownft  2d,  Aiken  72 ;  that  to  charge  bail,  the  of- 
ficer who  has  a  writ  of  execution  for  service,  must  return 
the  same  into  the  office  from  which  it  issued,  with  a  regu- 
lar return  of  non  est  inventus^  within  the  life  of  the  execu- 
tion.    Although  it  maybe  true,  that  the  plaintiff,  Cooper, 

65 


Mareht 
1833, 


Cooper 
IngidU. 


514 


CASES  IN  THE  SUPREME  C50URT 


£ffxz, 

March, 
1833. 


Cooper 

va. 

lOfftllf. 


was  discharged  as  bail  for  Frizzle,  by  the  neglect  of  the 
defendant  to  return  the  execution  within  the  life  of  it ; 
and  might,  if  he  had  knowledge  of  the  fact,  have  success- 
fully resisted  a  recovery  against  himself  on  the  scire  facias. 
Yet,  as  the  defendant  under  color  of  a  return  made  official- 
ly by  him,  endeavored  to  conceal  this  liict  from  the  plain- 
tiff, and  made  the  execution  appear  to  have  been  returned 
in  the  life  of  it,  when  in  fact  it  was  not  returned  until 
some  days  after,  he  thereby  occasioned  the  injury  of  which 
the  plaintiff  complains,  and  it  is  not  for  him  to  say,  that  if 
the  plaintiff  had  sooner  discovered  and  proved  the  misfeas^ 
ance  of  which  he  was  guilty,  the  injury  would  have  been 
less.  We  are  entirely  satisfied  with  the  charge  of  the 
Court  and  the  verdict  of  the  jury. 
The  judgement  of  the  County  Court  is  therefore  affirmed. 


EflEX, 

March, 
1833. 


IsA^fc  Farnham  vs,  Oliver  Lvgram  and  Elijah  Fbizzle. 

.    Parol  erideace  if  not  admitiible  to  show  that  a  no^e*  parporting  to  be  abso- 
lute, was  to  be  payable  only  on  condition. 

A  subsequent  agreement  by  parol  that  a  note  may  be  paid  in  a  different  way 
than  is  expressed  in  the  note,  if  the  agreement  is  perrornicd,  may  be  giren  in 
evidence  in  an  action  on  the  note. 

Such  agreement,  made  at  the  time  the  note  was  executed,  is  admissible 
in  evidence. 


This  was  an  action  originally  commenced  in  the  County 
Court,  on  note,  dated  May  17th,  1825,  for  $120,  payable 
by  the  1st  of  September,  then  next — -half  in  neat  stock, 
and  half  in  cash,  with  interest.  Plea,  General  Issue^  closed 
to  the  jury. 

The  signature  of  the  note  was  admitted  by  the  defen- 
dants. 

The  defendants  offered  parol  evidence  to  prove  that  the 
note  in  question  was  executed  for  the  balance  found  due 
on  a  judgement  rendered  in  New-Hampshire,  on  which  a 
suit  was  then  pending  in  Essex  County  Court,  in  favor  of 
one  Silas  Curtis,  against  said  Oliver  Ingham,  and  which 
had  then  been  submitted  by  said  Farnham,  as  agent  of  said 
Curtis,  and  by  said  Ingham  to  ihe  arbitrament  of  one  Mo- 
ses Martin,  who  awarded  said  sum  of  $120  as  the  balance 
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due  oil  said  judgcmcut,  and  that  said  note  was  executed      &"?* 
in  consideration  of  said  award,  and  of  a  discharge  of  said      ^1S33. 
judgement  and  suit  thereon,  then  executed  by  said  Farn-     pamham 
ham,  as  agent  of  said  Curtis,  to  said  Ingham ;  also  like  ev-  .    .  *^«- 
idence  to  show  that  said  note  was  a  conditional  note  to  be 
void,    if   said  Farnham  did   not  immediately,  or  at  the 
term    then    next   of  .said  County  Court,  in  1825,  cause 
said  Curtis'   suit    to   be  discontinued   and  stricken  from 
the  docket,  without  cost  to  either  party  :  also  like  evidence 
to  prove,  that  at  the  time  of  settling  said  Curtis'  suit,  and 
executing  said  note,  and  as  part  consideration  of  said  set- 
tlement, the  plaintiff  agreed  with,  and  promised  the  said 
Ingham,  that  he  would  cause  said  Curtis'  suit  to  be  discon- 
tinued as  aforesaid,  and  in  case  of  failure  so  to  do,  would 
allow  on  the  said  note  all  actual  cost,  trouble,  counsel  and 
attorney  fees  and  expenses,  which  said  Ingham  should  be 
put  to,  or  spend  in  defending  said  Curtis'  suit,  on  the  ground 
of  said  discharge.     And  that  owing  to  said  Farnham's  in- 
terposing his  deposition  in  said  Curtis'  suit,    testifying  in 
substance  that  he,  said  Farnham,  was  not  authorized  by 
said  Curtis  to  settle  and  discharge  said  Curtis'  suit,  and  t^ 
other  causes,  said  Ingham  was  obliged  to  expend,   and 
did  expend    large    sums  of   money   in    paying    counsel, 
attorney's    fees,    and  other   large  sums  over  and  above 
his    legal   coits,    in    said  Curtis'  suit,   in  defending  the 
same  on  the  ground  of  said  discharge,  to  wit,  more  than 
the  amount  of  suid  note ;    and  that  said  Curtis'  suit  was 
kept  in  Court  nine  terms  after  said  discharge,  and  was  not 
finally  disposed  of  until  the  July  Term  of  the  Supreme 
Court,  A.  D.  1829,  when  the  said  Ingham  recovered  a  final 
judgement  in  said  Curtis'  suit  for  his  legal  costs,  taxed  at 
$93,12,  which  has  been  collected. 

To  all  which  evidence  the  plainiijf  objects,  and  insists  that 
parol  cvtdevce  is  not  to  he  jiermitied  to  add  to,  contradict,  ex-   • 
plain,  or  t\iry  the  notf-.  in  question. 

The  Court  overruled  the  objection,  and  permitted  the 
defendants  to  go  into  a  showing  of  their  statement  of  facts  : 
Whereupon,  the  defendants  gave  in  evidence  to  the  jury 
the  deposition  of  Moses  Martin,  including  said  discharge : 
also  sundry  witnesses  testified,  all  tending  to  prove  the  dc- 
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M^£*      fendants'  statemeDt  of  facts,  as  aforesaid  :  also  gave  in  ev- 
1883.       idence  the  plaintiflf's  deposition,  tending  to  show  that  he 
Farnhim     ^^  ^^\  agent  of  the  said  Curtis  when  he  executed  said 
Ingham  flifti.  ^^ischarge,  which  deposition  was  used  to  defeat  said  dis- 
charge and  said  Curtis'  suit :  also  eviftence  showing  the 
expenses  in  defending  said  Curtis'  suit. 

Whereupoi^  the  Court  charged  the  jury  that  the  defend- 
ants  might  give  in  evidence  that  the  note  was  given  on  condition 
to  be  voidf  ^said  Famham  did  not  came  said  Curtis^  suit  to  be 
discontinued  and  stricken  from  the  docket  j  as  contended  for  by 
the  d^mdanis.  And  if  the  jury  found  the  note  was  given  on 
such  condition^v^hich  ha4  not  been  complied  vnth  by  tkt  plaintiffs 
they  might  find  for  the  defendants  their  costs.  But  if  the  jury 
do  not  find  that  the  note  was  given  on  such  condition,  but 
was  given  in  part  consideration  that  the  plaintiff  would 
cause  said  Curtis'  suit  to  be  discontinued  forthwith ;  and  in 
case  of  failure,  would  allow  on  said  note  all  the  actual 
costs,  trouble  and  e^^penses  the  said  Ingham  was  subse- 
qqently  at  in  defending  said  Curtis'  suit :  and  also  find  that 
the  plaintiff  never  caused  the  said  Curtis'  suit  to  be  discon- 
tinued ;  and  by  this  neglect,  the  said  Ingham  was  put  to 
great  trouble,  costs  and  expenses  the  jury,  in  finding 
dfimages  for  the  plaintiff,  may  deduct  the  amount  of  such 
costs,  trouble  and  expenses,  from  the  amount  of  said  note, 
in  mitigation  of  damages.  But  under  the  present  state  of 
the  pleadings,  it  was  the  duty  of  the  jury  to  find  a  balance 
for  the  plaintiff,  though  such  balance  may  be  only  nominal 
damages ;  unless  the  jury  find  the  note  is  void,  as  the  de- 
fendants contend,  in  which  case  the  jury  will  find  for  the 
defendants  their  costs- 

The  jury  returned  a  verdict  for  the  defendants  their 
costs. 

The  plaintiff  excepted  to  the  charge  of  the  Court. — Ex- 
ceptions being  allowed,  the  cause  comes  here  for  revision. 

Fletcher,  for  plaintiff.-^The  plaintiff  contends,  that  if 
any  portion  of  the  testimony  ought  not  to  have  been  admit- 
ted, or  either  branch  of  the  charge  be  erroneous,  th*e  Court 
will  order  a  new  trial. 

There  was  no  want  of  consideration ;  for  the  amount  of 
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the  award  was  for  a  full  and  adequate  consideration,  being      ^^^h 
precisely  for  the  amount  of  the  note.    There  was  no  fail-       1833.' 
urc  of  consideration ;  for  the  discharge  was  plead  and  be-^  Farnham 
came  a  bar,  and  operative  in  that  action.    There  was  no  |„  ^^^  ^  ,, 
illegality  of  considemtion ;  for  the  submission  was  lawful, 
the  award  legal,  and  Ingham's  note,  with  surety,  a  full  sat- 
isfaction of  the  award. 

But  the  defendants  contend,  that  the  note  was  executed 
as  well  upon  the  consideration  that  the  Curtis  suit  should 
be  discontinued  as  for  the  award,  and  that  the  Curtis  suit 
was  not*^d!scontinued.  This,  at  most,  would  be  but  a  par- 
tial failure  of  consideration ;  and  partial  failure  is  no  de- 
fence, unless  it  be  for  a  sum  certain,  and  then  only  for  pro 
tanio.  But  where  the  sum  remains  in  estimation,  evidence 
is  inadmissible ;  for  the  defendant  has  a  distinct  and  inde- 
pendent remedy. --^Maggridge  vs.  Jones,  14  East.  486. — 
Morgan  vs.  RichardMUj  1  Camp.  40. — Fye  vs.  Guynne,  2 
Camp.  347. 

Parol  testimony  can  in  no  case  be  admitted  to  alter  the 
legal  effect  of  a  written  simple  contract. — Rawson  vs. 
Walker,  2  Com.  L.  427. — Free  vs.  Hawkins,  4  Com.  L.  32. 
— Campbell  vs.  Hodgson,  6  Com.  L.  468. — Stackpole  vs. 
Arnold,  1 1  Mass.  27,  32,  &c.— Saunders'  P.  &  Ev.  2  Vol. 
242.-^Rose  vs.  Leonard^  16  Mass.  154-5. — Brigham  vs.  /?o- 
gert,  17  Mass.  574. 

Ist,  The  note  is  absolute  upon  the  face  of  it.  It  was  deliv- 
ered to  plaintiff  in  satisfaction  of  the  award,  as  in  conside- 
ration of  the  agreement  to  discontinue  the  Curtis  suit,  a 
right  became  vested  thereby,  and  parol  evidence  cannot  be 
received  to  defeat  such  right. 

2d,  The  testimony  received  to  reduce  the  damages,  was 
wholly  incompetent,  and  should  have  been  rejected  alto- 
gether. It  lay  entirely  without  the  issue.  It  could  not  be 
received  in  payment,  nor  did  it  tend  to  shew  that  the  plain- 
tiff had  no  cause  of  action  at  the  time  of  commencing  the 
suit.  It  rested  wholly  in  contract,  upon  which  no  issue 
was  formed.  This  judgement  could  not  be  plead  in  bar  to 
an  action  upon  that  contract,  nor  would  the  record  furnish 
any  evidence  that  the  rights  of  the  parties  had  been  adju- 
dicated. The  only  legal  way  in  which  this  contract  could 
avail  the  defendant8,would  be  by  a  plea  of  set-off,  which  has 
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3f"diu  ^'^^^^y  ^^^°  attempted^  in  this  suit,  and  the  rights  of  the 
1833.  parties  settled.  To  receive  such  testimony,  would  be  to 
Fanhftm  ^urprize  the  plaintifT-— to  perplex  and  mislead  the  jury. 
In  hiim  &  ai  *^^'  '^^^  charge  of  the  Court  is  erroneous.  To  have  war- 
ranted the  first  branch  of  the  charge  of  the  Court,  the  evi- 
dence must  have  tended  to  have  proved  a  want  of  conside- 
ration, or  a  total  failure  of  consideration.  The  satisfaction 
of  the  award  remained  good,  though  the  discontinuance 
had  not  been  entered,  nor  the  discharge  plead.  At  most, 
it  was  but  a  partial  failure,  and  had  it  not  lain  in  estima- 
tion of  damages,  the  note  would  only  have  been  void  pro 
iantOf  and  the  charge  is  repugnant  to  the  whole  tenor  of 
the  authorities  above  cited.  The  second  brinch  of  the 
charge  is  equally  erroneous.  It  is  only  where  the  contract 
remains  open  that  the  defendant  can  be  let  into  an  equita- 
ble defence  to  reduce  the  damages — not  where  there  is  an 
independent,  subsisting  agreement  existing,  entered  into  at 
the  time  of  making  the  contract  declared  upon. — Saund. 
Plead,  and  Ev.  p.  188. —  Sanders  vs.  HoWj  Chip.  363. 

PVm.  Mattocks,  contra. 

The  opinion  of  the  Court  was  pronounced  by 

Williams,  J. — There  appears  to  be  two  grounds  of  defence 
set  up  by  the  defendants,  which  are  inconsistent  with  each 
other.  They  contend  that  the  plaintiff  agreed  at  the  time 
the  note  was  executed  that  if  he  failed  to  discontinue  a  cer- 
tain suit,  the  note  should  be  void,  and  also  if  he  failed  to 
discontinue  the  suit  he  would  allow  on  said  note  all  actu- 
al cost,  trouble  and  expense  which  the  defendant  Ingham 
should  be  subject  to  in  defending  said  suit. 

Evidence  to  prove  these  agreements  were  offered  and 
objected  to,  and  admitted  by  the  Court.  The  jury  were 
charged  to  take  the  same  into  consideration  and  must  un- 
der the  charge  have  found  the  agreement  first  mentioned, 
as  their  verdict  was  for  the  defendant. 

First  question  is — was  the  evidence  admissible  to  show 
the  agreement,  that  the  note  should  be  void  on  certain 
conditions. 

The  general  principle  is  that  when  parties  make  a  con- 
tract in  writing,   that  writing  is  supposed  to  contain  the 
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whole  contract,  and  no  evidence  is  to  be  received  to  con-      J§J^'J* 
tradict,  alter  or  explain  it,  or  to  show  any  thing  inconsis-       i^3. 
tent  with  the  writing.    This  principle  is  too  clear  to  be     Faroham 
questioned,  and  it  remains  to  enquire  whether  the  Court  i   ^^^  ^^  ^| 
in  admitting  the  evidence  offered,  contravened  this  prin- 
ciple of  law. 

The  note  appears  to  have  been  absolute  on  the  face  of 
it,  for  the  payment  of  money  and  stock,  by  a  certain  day, 
purports  to  be,  and  was  proved  to  be,  for  a  valuable  con- 
sideration, and  was  in  contemplation  of  law  a  note  for  the 
payment  of  money  and  stock,  absolutely  by  the  time  there- 
in limited.  Now,  although  evidence  was  admissible  to 
impeach  the  consideration,  or  to  show  no  consideration, 
yet  it  was  BOt  admissible  to  vary  the  promise.  The  evi- 
dence which  was  admitted  went  directly  to  contradict  this 
note  or  writing,  to  make  it  payable  on  a  contingency  only, 
and  not  absolutely,  as  it  purported ;  and  in  this  view,  it 
directly  contravened  the  case  of  Hoare  et  al  vs.  Graham 
ei  aly  3  Camp.  57 ;  Free  et  al  vs.  Hawkins,  8  Taun.  92 ; 
fVoodbridge  vs.  Spencer  Sf  unfe,  3  Barn  &  Aid.  233 ;  Mos- 
ley^  assignee  of  Robins  vs.  Hanfordf  10  Barn.  &  Cres.  729. 
As  the  evidence  was  improperly  received  and  the  charge 
of  the  Court  upon  it  incorrect,  we  are  all  of  opinion  that 
judgement  of  the  County  Court  must  be  reversed  and  a 
new  trial  granted. 

On  the  other  part  of  the  case,  we  are  not  so  well  a- 
greed.  It  appears  that  the  evidence  was  also  received 
on  the  second  branch  of  the  defece  in  payment  of  the 
note- 
It  strikes  me  that  this  evidence  ought  also  to  have  been 
rejected  as  militating  against  the  same  principle  of  law,  to 
wit,  that  nothing  can  be  added  to  a  written  agreement.  It 
has  been  decided,  that  if  there  is  a  clear  subsequent  inde- 
pendent agreement  for  the  discharge  of  a  contract  or  va- 
rying the  terms,  or  enlarging  the  time  of  the  performance, 
it  may  be  received  in  evidence ;  but  I  apprehend  that  such 
an  agreement  made  at  the  time  when  the  contract  was  re^ 
duced  to  writing,  cannot  be  received,  as  it  would  vary  the 
terms  of  the  contract;  the  written  contract  is  supposed  to 
be  the  best  evidence  of  the  whole  contract.  Rich  vs.  Jack- 
son, 4  Br.  C.  C.   514;    Porimore  vs.   Morrisy   2  Br.  C.  C. 
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Marek]     ^^^'    ^>   brethren  however,  (Royce  &  Baylies)  Uiiidi 

1833.       that  there  was  evidence  of  a  collateral  agreement  for  the 

fTrnhiim     payment  of  the  note  in  a  particular  way,  and  as  such,  not 

iKffham  at  ai.  ^^^^^^  ^^  ^^^  objection  arising  from  the  general  principle, 

and  in  this  view  it  was  admissible  under  the  general  iisiie 

to  show  the  agreement,  that  the  costs  should  be  applied  in 

payment  of  the  note,  if  Ingham  was  subject  to  costs  by  tbe 

failure  of  Farnham  to  discontinue  the  suit.    The  judge* 

ment  however,  is  reversed  and  a  new  trial  granted,  for  tbe 

reason  stated  above. 


Eisxz,         Thomas  Holbrook,  Administrator  of  I saag-Mob^ah. vs. 
Y^^*'  Zebina  Blodgct. 


When  one  of  the  beira  of  an  estate  appean  before  the  Court  of  Probate  oo 
hit  owa  aceoDDt  »oit\y,  to  oppose  tbe  allewanee  of  an  admiaSatntor's  aeoomt, 
and  the  adminiitrator  in  consideration  of  his  withdrawing  his  ob|eeticMi  tp.^ 
acooant,  executed  a  discharge  of  a  debt  which  as  administrator  he  held  against 
him,  Mofa  discharge  is  ezecated  opon  a  vahiable  6onsiderattoil,  and  will  dU- 
charge  any  action  brought  to  recover  tbe  debt. 

A  receipt  In  full*  exeented  by  a  petaon  ob  tbe  tvi^sitlen  that  hia  diEta 
amounted  to  a  certain  sum  onIy»  when  be  had  the  means  of  ascertaining  the 
amount,  and  was  informed  that  the  discharge  must  be  a  discharge  of  his  whole 
Aamand  without  regard  to  the  sum,  will  be  considered  aa  a  discharge  of  bis 
whole  demand,  notwithstanding  it  may  amount  to  a  greater  aam  than  was 
supposed. 

This  was  an  action  o(  Assumpsit  brought  on  two  promis- 
sory notes,  purporting  to  be  executed  by  the  defendaac, 
lo  said  intestate,  on  the  24th  day  of  July  1819,  one  for 
4^30,  and  the  other  for  $132,  &.c. 

Plea  of  payment  of  $500,  to  the  plaintiff,  as  adminisCm^ 
tor,  on  the  12th  July  18S2,  in  full  satisfaction  of  mad 
notes.  To  support  this  plea  whieh  was  traversed,  and  i^ 
sue  joined  to  the  country,  the  defendant  gave  in  evidetiei^ 
a  receipt  in  writing  of  that  date,  whereby  the  plaintiff  M^ 
der  his  owji  hand,  as  administrator  ackndwl^ged  fli^  nh 
ceipt  of  $500,  of  the  defendant,  in  foil  of  all  demaft^,4i 
&vor>of  said  estate  against  the  defendant.  TtM'pll^lkiff 
also  gave  in  evidence  another  [receipt)  el^ctited'IdMM 
as  administrator  by  the  defeddMt,  of  th^  SiMddliie  wli6l%^ 
in  the  defendant  acknowledges  At  ire^^ei^t  l)4^:t<clMaili 
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•am  of  m<mey  of  the  plaintiff,  as  administrator,  in  full,  for  ^Sa^ 
a  certain  judgement,  which  the  defendant  held  in  his  (a-  i^^- ' 
vor  against  said  estate.  The  plaintiff  also  insisted  that  Hoibrook 
his  receipt  to  the  defendant  was  obtained  by  a  fraud  or  BiodMt 
mistake,  which  should  avoid  the  receipt  or  limit  its  extent* 
To  prove  this  fraud  or  mistake^  the  plaintiff  introduced 
Rich  Stevens,  who  testified,  tliat  on  the  12th  July,  1832» 
be  went  with  the  plaintiff  to  Lunenburgh  to  appear  before 
the  Probate  Court,  and  assist  the  plaintiff  to  have  his  ad- 
ministration  account  allowed,  which  was  then  pending  be* 
fore  said  Courts  for  allowance,  and  there  saw  the  defend- 
ant, who  appeared  with  General  Seth  Cushman,  as  his 
counsel,  to  resist  the  allowance  of  said  account.  Cush- 
man said  the  plaintiff's  account  was  large,  and  would  bo 
cut  down,  if  any  body  objected  to  the  allowance ;  and  said 
if  the  plaintiff  would  give  up  the  notes  against  the  defend- 
ant, the  defendant  would  not  appear  before  said  Court 
and  [object  to  the  plaintiff's  administration  account,  that 
be  asked  Cushman  how  much  he  supposed  was  due  on  the 
notes?  and  he  answered  that  he  thought  there  were  ^26 
or  $21  due,  butsaid  he  would  go  and  see ;  and  after  being 
absent  a  while  returned,  and  said  the  sum  due  was  some 
over  1^28,  but  he  would  vouch  or  gucwantte  it  was  not  over 
$M.  The  plaintiff  and  defendant  then  went  out  of  door* 
and  the  witness  set  down  to  the  table  to  look  over  the  pa- 
pers and  ascertain  the  balance  due  to  the  plaintiff.  Be- 
fore the  witness  got  through  with  his  cast,  the  defendant 
came  into  the  house  and  requested  a  pen  and  ink,  which 
he  took  and  carried  out  of  doors.  Soon  after  the  witness 
aaw  the  receipt,  which  was  signed  by  the  plaintiff.  The 
defendant  did  not,  afterwards  appear  to  oppose  the  allow- 
unce  of  the  plaintiff's  administration  account.  Witneu 
fortlifsr  testified,  there  were  eight  heirs  to  the  estate,  and 
the  defendant  was  one  of  them,  and  bought  out  two  others. 
According  to  his,  the  witnes's  cast,  there  were  $9^  or  $34 
balance,  due  from  the  defendant  to  said  estate. 

Defendant  called  General  Seth  Cushman,  who  testified 
that  on  the  i2th  July  1832,  he  went  to  Lunenburgh  for 
the  defendant  to  oppose  the  plaintiffs'  administration  ao 
count  before  the  probate  Court,  and  had  conversation  with 

Stevens;  then  with  the  plaintiff,  and  told  them  that  if  the 
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plaintiff  would  pass  mutual  receipta  yd  full  of  all  demands 
with  the  derendant,  the  defendant  would  not  appear  be- 
'  fore  the  Court  to  oppose  the  ptaidtiff*s  administration  a- 
foresaid;  and  if  such  receipts  were  not  executed^  the  de- 
fendant would  oppose  the  allowance  of  said  account.-^ 
Something  was  said  by  witness,  as  to  the  amount  of  the 
Balance  due  to  the  defendant,  as  administrator,  but  What, 
the  witness  has  not  a  distinct  recollection,  but  is  sure  be 
never  said  he  would  vouch  or  guarantee  it  was  not  over  $S9. 
The  defendant  instructed  the  witness,  as  counsel,  that  if 
mutual  receipts  were  executed,  it  must  be  done  without  re- 
ference or  regard  to  the  amount  of  balance  due  from  the 
defendant  to  the  plaintiff  as  administrator.  For  the  de- 
fendant Was  determined  to  have  a  full  settlement  with  the 
plaintiff,  Kit  none.  On  this  ground  the  amount  of  balance 
became  immaterial,  though  witness  shortly  before  the  te^ 
ceipt  was  given  informed  the  plaintiff  of  his,  witness*  in- 
structions, as  above  stated ;  and  on  this  ground  the  re- 
ceipts we»e  executed. 

Judge  Gates,  testified  that  he  heard  (xeneral  Cttsfamao 
tell  the  plaintiff,  just  before  the  receipts  were  signed,  that 
they  must  be  executed  without  any  regard  to  the  amoutit 
of  the  balance  that  was  due  from  the  defendant  to  said  es- 
tate. Cushman  told  the  plaintiff  he  did  not  know  bow 
much  the  Balance  was ;  and  witness  thinks  both  of  said 
receipts  were  signed  at  the  table. 

M.  Haywood,  testified  that  the  receipts  were  signed  at 
the  table.  There  was  no  evidence  that  the  defendant  wiAi 
employed  by  any  of  the  heirs  to  said  estate  to  oppose  tHe 
allowance  of  said  administration  account,  or  that  any  tf 
the  heirs  were  dissatisfied  with  said  account  except  tlid 
defendant. 

The  evidence  being  closed,  the  couniiel  for  the  pfointHf 
rei^uested  the  Court  to  charge  the  jury,  '» 

1st.  That  if  they  found  that  the  only  considerattOA  ibr 
the  receipt  relied  upon  by  the  defendant  was  the  a^f^e- 
ing  to  Withdraw  his  objection  to  the  allowance  of  the  Ad* 
miniMration  accounts,  that  said  receipt  was  void  aid  inop* 
eratite  in  law,  for  want  of  a  legal  consideration. 

2.  That  if  the  jury  found  that  Cushman  for  the  defefid- 
ant  did  tell  the  plaintiff  that  the  settlement  was  to  be  made 


Blodf«t. 
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witbottt  reffard  to  the  amoant  of  the  balance  between  qaid     gi'»f» 
allowances,  yet^  if  Cusbman  in  behalf  of  the  defendant  did       I68S- 
request  the  plaintiff  to  remain  while  he  went  to  the  Judge    Hoibrook 
of  Probate's  room ;  and  if  said  Cushman  returned  and  said 
that  the  same   was  not  over  thirty  dollars,  and  that  he 
would  vouch  or  guurantte^  that  the  sum  was  not  over  thirty 
dollars,  then  in  law,  said  receipt  would  operate  as  a  dis- 
charge for,  only  thirty  dollars,  and  the  plaintiff  would  be 
entitled  to  recover  the  difference  between  thirty,  and  the 
amount  of  the  balance  of  the  aforesaid  allowance. 

3d.  The  Court  is  requested  to  charge  the  jury  that  if 
the  receipt  relied  on  by  the  defendant  was  given  upon  np 
other  consideration  than  an  agreement  by  the  defendant* 
not  to  oppose  the  plaintiff's  administration  account,  then 
pending  before  the  Judge  of  Probate  for  allowance,  that 
the  receipt  is  void  or  inoperative  in  law,  and  the  plaintiff 
entitled  to  a  verdict  for  any  thing  stated  in  said  receipt. 

The  Court  charged,  that  on  the  12th  July  1832,  the 
plaintiff  and  defendant  passed  mutual  dischl^rges,  the 
plaintiff  by  his  receipt  says,  he  received  $600,  infiiltfor 
all  demands,  he,  as  administrator  on  the  tsiaie  of  Isaac 
Morgan,  deceased,  had  on  the  defendants  And  the  defen- 
dant gave  his  receipt  to  the  plaintiff  for  $5Q0,  in  foil  for 
a  certain  judgement  in  his  favor  against  said  estate.  Now 
the  plaintiff  sues  the  defendant  on  two  notes  which  the 
defendant  gave  the  intestate ;  the  defendant  pleads  pay- 
ment. The  plaintiff  says  this  receipt  was  obtained  by 
fi-aud  or  mistake.  If  the  receipt  was  obtained  on  either  of 
these  grounds,  it  is  not  good  ;  but  to  avoid  the  receipt  for 
fraud,  the  fraud  must  be  proved.  Has  the  plaintiff  8aU»» 
fiictorially  proved  that  this  receipt  was  obtained  by  firaud 
or  mistake  ?  If  he  has,  then  you  will  lay  the  receipt  oat  of 
fhe  case,  and  find  for  the  plaintiff  the  same  he  claims, 
$54 ;  but  if  be  has  not,  then  you  will  fmd  for  the  defend^ 
ant  his  costs. 

•  The  plaintiff  excepted  to  the  charge,  and  the  onnssion 
of  the  Court  to  charge  as  requested;  which  exceptions 
were  allowed,  and  the  cause  passed  to  the  Supreme  Court 
for  further  adjudication. 
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J.  Maitoik^ffir  flmimtiff.-^lBU  The  agreement  to  withdraw 
Iasul'      the  objection  to  the  administration  account,  was  the  on]/. 
Hoibnwk    consideration  of  the  discbarge ;  and  this  was  all  illegal  con- 
sideration.   Therefore  the  the  right  of  discharge  not  beuig 
under  seal,  10  invalid  for  want  of  consideration.    This  con- 
sideration was  against  the  policy  of  the  law. — Esp.  N.  P. 
92»    Jftrot  vs.  Wallace  ei  al.  3  T.  R.  17.    This  was  al- 
so contra  bancs  mores.     The  parties  were  both  perlbrming 
a  trust.    The  administrator  was  acting  for  creditors  and 
bwv,  and  defendant  for  heirs }  &  they  were  both  collodiog 
to^  pervert  justice  by  stifling  an  examination  before  the 
Jodipe  of  Probate.    It  is  said  the  defendant  was  only  act*, 
ing  for  him0elf»  in.  objecting  to  the  allowance  of  the  acr 
count.     A  defence  of  one  heir  would  operate  as  a  defence^ 
for  all ',  and  pone  ojtbers  appearing,  the  Court  will  presume 
he  appeared  for  alL    The  case  shews  that  the  others  would. 
;iot  have  consented  to  the  bargain^  and  the  bargain  shews 
that  it  was  the  debt  of  defendant  alone  that  was  given  to 
bpy.  bim  ofiTt  or  that  the  other  heir  knowing  he  attende^i ' 
theri|fore  omitted  to  defend.     The  agreement  not  to  de: . 
fend,  was  not  a  valuable  consideration. — It  might  be  nq  > 
daniage  to  defendant^  nor  benefit  to  plaintiff,  as  others 
might  defend  or  appeal.    The  contract  was  only  that  de- 
fendant would  not  defend.    It  is  like  the  grant  of  an  estate 
at  wiliy  which  may  be  put  an  end  to  in  an  hour;  and  thei^^ . 
fore,  says  the  law,  is  n  trifling  considerattoui  and  not  imliil«i: 
Sd|  The  Court  wholly  omitted  to  chaise  the  jury  tkst  ill; 
they  ftmnd  the  facts  relating  to  the  amount  of  the  debl  a^  ? 
gainit  defendant,  and  the^  statement  and  assurance  oT  Gcvii 
Coshokts,  counsd  for  defendant,  as  plaintiff  conmderi  * 
tbejr  were  proved,  that  the  proeuring  tiie  daacfaii^  undea -^ 
tb«ie  ctreumstanoea  was  fraudulent  i»  law  as  lo  aU  abavHf  ^ 
the  SUA  of  #dQ,  an4  that  therefeira  the  Aanharge  oripaj^is 
mentahould  opemte  only  m  pajuaatof  fsn^^iaadf^^mtiff 
ba  anihled  to  recmoer.tbc  balaaee;    T^a<CkuiBtr43nl(l  oboDfij 
gad  fliMsrily,  thaiif  tbeyiomid  the  daudnose^andsdcplbi; 
lyi^t^ed,  it  ww.vioid^  J^  »hoi}y.«iqitted.ld  iifesifeaetio 
them  aaj^questad  byplauitiirs. uouuKd,  wtfaaA. mtiuld hmi»c 
law  fratvLaftrelalediaabi  fesla  vUnfa  Iha  ftlainiiff 'a  tn»U 
timony  teadedcrtccprove.  3 ;   j  :  .^  ,:  o.:;  uac  mitx 
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'  Cu$hmanj  far  defendant. — ^There  was  a  sufficient  consid-     ^SS!' 
cYBtion  for  the  receipt. 


l9t.  The  receipt  of  $500  was  executed  by  defendant  to    ^^^^^^^^ 
fimaiiS  in  discbarge  of  a  judgement.  Biod^t t. 

3d.  Omitting  to  appear  and  defend  against  the  accoani 
of  plaintiff,  as  administrator  of  said  estate,  was  a  considera* 
tion.— 1  Swift.  Dig.  189*90.— Big.  Dig.  150,  and  authori- 
ties there  cited. 

There  was  no  fraud  or  mistake. 
.  The  amount  of  defendant's  indebtedness  to  the  estale, 
was  a  fact  as  well  known,  and  within .  the  power  of  the 
plaintiff  to  know,  as  within  the  means  of  the  defendant's 
knowledge ;  and  if  plaintiff  did  not  ascertain  it,  it  was  hia 
negligence. — 2  Stark.  Ev.  470. 

An  agent  must  act  within  his  instructions,  or  the  princi- 
pal  is  not  bound.—d  Stark.  Ev.  60.— 1  Swift.  Dig.  328-9. 

Principa!  is  not  bound  by  misrepresentations  of  the  a* 
gent. — 7  John.  R.  391,'Gft&5on  vs.  Ooit  fy  others. 

if  a  promise  be  made  on  two  considerations,  and  one  is 
TaTid  and  the  other  not,  the  promise  is  binding. — Big. 

Dig.  .152.-8  Mass.  46. 

» 

The  opinion  of  the  Court  was  delivered  by 
^WiLiiiAtfs^  J^ — ^The  question  to  be  decided  in  this  case 
arises  from  the  omission  of  the  Court  to  charge  the  jury  as 
requestM  by  the  plaintiff.  If  tiie  plaintiff  was  entitled  4o 
tbe  lakarge  requested}  then  the  judgement,  oyusl  be  rev^jrs- 
edv  asi  the  Ooort  MiUted  ta  state  the^  law  as  clwned  hf,  tbe 
plaiiillffv  Tbe  first  and  third  request  appear  tp  be  nearjy 
tbe^taflSB,  and  are  ftmnded  on  the  idea  that  th^  ag/tacflHint 
ofitbe-defendaBinot  to  oppose  the- alloi«au0#  of.thQ  jitaiai. 
tiff^a<acei(n]iil,  as  adnifiislrator  would  noit  b^  a  legal,  ooiir 
sidev^tifm  ii»r  tfaa  disobasge  eaeculed  by  the.  idaintiff:i; . . 

lit  laf^jfara  thai  0ie  plaiiiiiff,  as  administntor  ta  the 
tateBd£lfaigaiirhki»;presentBdU>:tbe.CoQrtof  Probate 
adiwi istsKtii^iy  mootoim  bt  alhrnknee.    The  defendvili  aa  j^ 
onevtftlie  b^iis,:appearad  to  oppose  the  ««tlowance  of  the 
aooo«itl>:  'Thiiiitbe  definidant  might  do  for  his  own  benefit 
aleM  f^  tUiA tf  be  did,  ittbM  beMoie  a  eontioversy  between ' 
him  and  the  administrator.    It  does  net  'appear  from  any 
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BM«r»      part  of  the  testimonyy  that  he  was  agent  for  any  of  the  oth- 
_— ^  er  heirs. — Nor  is  the  request  to  the  Court  predicated  upon 
Hoitoook     ^^y  g^j^jj^  supposition.    The  defendant,  therefore,  by  agree- 
Biodget.     jng  to  withdraw  his  objections  to  the  allowance  of  the  ac- 
count, was  in  no  way  instrumental  in  assisting  the  admiii* 
istrator  to  defraud  the  other  heirs.    The  Judge  of  Probate 
was  to  allow  the  account,  and  to  see  that  it  was  correct. — 
The  other  heirs  were  undoubtedly  notified,  and  might  hare 
made  the  same  objection  as  the  defendant.     If  they  did  not 
choose  to  be  at  the  expense  of  contesting  the  administra- 
tor's account,  and  the  defendant  did  think  proper  so  to  do, 
the  controversy  was  wholly  between  this  plaintiff  and  this 
defendant.     A  settlement  of  this  controversy,  to  avoid  fur- 
ther litigation,  may  have  been,  &  was  undoubtedly  tfaoaght 
by  both  to  be,  advantageous  to  both. 

This  was  a  legal  consideratkyn  fbr  a  'COtttract,  and  also 
for  the  discharge  which  the  plaintiff  then  executed.  The 
plaintiff  was  not  therefera  entitled  to  the  charge  which  he 
asked  on  his  first  and  third  request,  to  wit,  that  the  jury 
should  be  told^  that  the  dkcharge  eteeolecl  under  such  cir- 
cumstances was  inoperative  and  void. 

The  second  request  is  founded  upon  the  supposition  (W 
there  was  no  fraud  intended  or  practised,  but  that  the  dts- 
charge  was  executed  on  the  suggestion  of  Mr.  Cushmao, 
that  not  more  than  thirty  dollars  were  due  to  the  plaiotiff» 
when  there  was  a  greater  sum ;  and  the  plaintiiT  therefore 
claimed  that  it  should  be  good  only  for  that  sum,  although 
the  plaintiff  was  told  that  the  settlement  was  to  be  made 
without  any  regard  to  the  amount  due.  But  if  the  plainriff 
did  set  his  name  to  the  discharge  understandingly,  and  be* 
ittg  informed  that  it  tnust  be  a  discharge  of  the  whrolersum 
due  oh  the  judgement,  he  must  abide  by  the  legal  effe<$ts 
of  that  instrument  which  he  then  executed,  mof  e  et^ectdljf 
as  the  means  of  ascertaining  the  balafice  was  equ=ally  with' 
til  the  power  of  either  of  the  partisis,  and  depeifded  only 
on  a  computation.  He  must,  or  might  have  known  the  li^ 
meant  of  his  own  claim,  and  if  he  chose  to  rely  on  the  tlMe* 
ment  of  Mr.  Cushman,  he  cannot  now''comip4ain<  Thiaii 
wholly  different  from  the  case  supposed  in  the  argument, 
when  a  person  intends  to  take  a  note- for  the  am6unt  of  a 
judgement,  and  on  application  to  the  Clefk  for  a  statetiMrfil 


OF^  THE  STATE  OF  VERMONT; 


M7 


of  the  jadgement,  be  gives  them  a  wrong  sum :  In  that  case, 
the  Bote  is  intended  to  be  given  for  the  amount  as  aseer* 
tained.  In  this  case,  the  parties  intended  to  discharge  the 
whole  claim,  more  or  les — making  what  is  vulgarly  called 
0  jumping  settlement*  The  statement  of  Mr.  Coshman  was 
only  a  part  of  the  conversation  preparatory  to  the  final  ad- 
justment. The  plaintiff  therefore  was  not  entitled  to  the 
charge  asked  for  in  this  request. 

The  Court  was  not  requested  to  point  out  particularly 
what  fraud  would  operate  to  avoid  a  discharge  *,  but  those 
facts  which  the  plaintiff  claimed  to  have  considered  as  con- 
clusive evidence  of  fraud  in  the  first  and  third  request,  we 
do  not  think  constituted  any  fraud  whatever.  The  dis- 
charge, therefore,  which  was  executed  by  the  plaintifi^ 
was  a  bar  to  his  claim. 

The  judgement  of  the  County  Court  is  therefore  affirmed. 
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WlLLUH  FtTLLBB  Jr.   VS.   SciBS  db  CLCMBlfT. 

'^bera  die  pUintiirU  not  permitted  to  proro,  that  the  defendaDtfl'  aeiiotip 
vtiet  tban  the  one  od  trial,  had  do  merit*. 

A  fraud  in  fact  nay  exist  in  the  lale  of  goodi.  although  the  pnrehaser  pajra 
foil  fvliiif,  asd  reeeirei  poMetsion. 

.   A  aaie  of  goods  bona  fide,  and  at  the  same  time  a  fittud  in  kuo,  explained. 

f  rand  in  fact,  and  fraud  in  lino  are  often  interwoven ;  and  when  it  is  •»»  ff 
thtt  plAlntiff  pro?  e/hM^M  iMp,  itnay  ba  aufielent  to  entitle  him  to  fMifreiP* 
Without  ahojtriag  fraud  infitct 

'-  ThMd  in  Mb  ummm*  that  the  lala  Is  imoptruiim,  and  ootfdas  to  tho  ereditjB(* 
of  tbetendor.  ' 

This  was  an  action  of  trespass,  for  taking  and  driving; 
fttray  a  yoke  of  ojcen,  claimed  by  the  plaintiff.  Defendants 
plead  the  General  Issue,  and  gave  notice  that  the  oxen 
werft  taken  on  legal  process  as  the  property  of  John  Ful- 
ler. Isstte  joined  to  the  country,  and  tried  June  Termr 
1692.  The  plaintiff  gave  evidence  tending  to  show  that 
bis  brother  John  Fuller,  in  the  Spring  of  1831,  hired  a- 
fitnn  of  his  father,  William  Fullef,  for  a  year,  then  next  | 
and  bought  the  oxen  in  question,  of  Roger  Enos>  and  gav^ 
bHi  note  to  said  Enos,  to  pay  him  $76,60^  for  said  oxen  i 
that  «jUI  John  Puller  kept  said  ox^n  with,  his  olhev^  oattl^ 


Oblsavs, 

Mareh^ 
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^MmSH'    ^^  ^^^^  ^^^^  ^  ^^^S  ^  ^^  occupied.    That  said  John  rab- 

^^^*       ed  upon   the  farm  that  season  eight  or  ten  tons  of  hay; 

FaUcr.  jr.    forty  bushels  of  wheat  and  corn,  and  two  hundred  bushels 

Bmm'kil    of  potatoes.   (Plaintiff  cut  some  hay  on  said  farm  upo» 

shares  as  agreed  between  him  and  John)     After  securing 

the  crops,  the  said  John  concluded  he  would  quit  the  fanoi 

and  in  the  fall  of  that  year  sold  said  oxen,  and  crops  to 

the  plaintiff,  and  in  part  pay  for  the  same,  the  plaintiff  let 

the  said  John  have  a  mare  at  the  price  of  sixty  dollars,  and 

thirty  dollars  in  cash ;  and  thereupon  the  said  John  gave 

the  plaintiff  sole,  and  exclusive  possession  of  said  farm,  ox- 
en, and  crops,  and  went  a  journey.    The  defendants  im* 

mediately  after,  finding  said  oxen  on  said  farm,  attached 

the  same,  as  the  property  of  the  said  John. 

The  defendants  gave  evidence  tending  to  prove,  that  af* 
ter  said  oxen  were  attached,  they  went  back  into  the  hands 
of  said  Enos,  who  accounted  and  paid  the  plaintiff  for 
said  oxen  the  sum  that  said  John  agreed  to  give  for  said 
oxen  ;  and  said  Enos  now  owns  said  oxen.  The  defend- 
ants also  gave  in  evidence  the  writs  of  attachment  describ- 
ed in  their  notice.  The  plaintiff  then  offered  to  prove, 
that  said  Clement  had  no  merits  in  bis  said  action,  which 
he  commenced  against  said  John.  This  evidence  was  ob- 
jected to,  and  the  Court  excluded  the  same. 

The  Court  charged  the  jury  to  consider  whether  the  sale 
of  the  oxen  from  John  Fuller  to  the  plaintiff,  was  fraudu- 
lent in  fact,or  law.  If  the  jury  found  that  John  Fuller  wish- 
ed to  leave  the  State  to  avoid,  or  delay  his  creditors,  and 
the  plaintiff  knew  it,  and  purchased  all  his  personal  proper- 
iy  at  prices  agreed  on,  and  let  him  have  a  horse  and  thirty 
dollars  in  cash  to  enable  him  to  abscond,  it  was  a  fraud  in 
faetf  and  as  it  respected  John's  creditors  the  sale  was  void, 
and  the  oxen,  hay,  grain,  and  potatoes  were  liable  to  b% 
taken  for  John's  debts. 

So  if  the  jury  found  the  sale  of  the  oxen  was  ionajide^ 
and  the  possession  did  not  follow  tt)e  sale,  it  was  a  fraud 

■ 

in  law,  and  the  crediiort  of  John  might  attach  the  oxen  aa 
his. 

If  the  sale  of  the  oxeh  was  fraudulent  in  fact,  or  in  Ia«r, 
it  was  the  duty  of  the  jury  to  find  fox  Uie  defeodaots*  Or, 
at  any  rate,  the  jury  could  find  only  nomiiial  danag«9  &r 
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the  plaintiff,  if  they  found  that  the  plaintiff  had  sold  and    ^^^' 
'  received  his  pay  for  the  oxen,  as  testified  by  Enos.  ^^^' 


Also  at  the  request  of  the  plaintiff,  the  Court  charged,    Foiier,  jr. 
.  that  if  the  jury  found,  tliat  the  plaintiff  was   in  open  pos-   stm'k  ai. 
'  session  of  the  farm,  when  he  bought  the  oxen,  and  they 
were  attached  i  the  oxen  reoiaining  on  the  farm  must  be 
considered  in  the  possession  of  the  plain tiff»  and  it  was  not 
a  fraud  in  law. 

The  jury  returned  a.  verdict  for  the  defendants  to  re- 
cover their  costs.  Plaintiff  excepts^ ,  &c.  which  excep- 
tions were  duly  allowed  by  the  Qounty  Court- 

The  opinion  of  the  Court  was  pronounced  by 
Batlies,  J.— The  first  enquiry  is,  was  it  admissible  tot 
the  plaintiff  to  prove,  "that  the  said  Clement  had  no  mer- 
its in  his  said  action,  which  he  coihmenced  against  the 
said  John."  It  would  have  been  a  novelty  to  have  tried 
the  merits  of  that  action  in  this  suit,  tt  cannot  be  suppos-* 
ed,  that  the  defendants  came  to  Court  With  M  Expecta- 
tion (o  go  into  a  trial  of  that  action  to  ascertaiir,  Vi^faether 
it  had  merits f  or  not. '  The  law  required  no  such  thin^^  It 
wad  sufficient,  if  said  Clemeilt  was  a  crectftor  of  sai(f'John, 
prhnafadej  without  his  showing  the  amount  that  was  due. 
The  County  Court  in  their  charge,  told' the  jury,  "if  they 
ibu6d  that  John  Fuller  wished  to  leave  the  State  to  avdid, 
or  delay  his  creditors,  and  the  plaintiff  knew  it,'  and  pur- 
chased all  his  personal  property  at  prices  agreed  on,  and 
1^  faifh  have  a  horse,  and  thirty  dollars  in  cash  to  enabt^ 
h}£n  to  abscond,  it  was  a  fraud  infact^  and  as  it  respected 
John's  creditors,  the  sale  was  void,  and  the  oxen,  bay, 
grain,  and  potatoes  were  liable  to  be  taken  for  John's 
debts.^  A  transaction  like  this.  Is  cleatly  withih  \hk  let- 
Ifilr,  and  spirit  of  our  act.  Chap.  '32,  sec  7,  tvhii^h  says,' 
"That  all  fraudulent,  and  deceitful  conveyance^  6f;g6(^i* 
oi^httVi^tsi  Md^M  hotidSy  biRs,  noted,  cbntracfd,  sfntflei* 
gHS^fifteAt^itfhd  ftllmifo,  judgeiiBeht^  ^nd  exf^cutloHs/liiflid^' 
dl^  bvO^otoPfitaid  ahy  ^Ijjbf,  d<%f,  bt  duty  oFottr^rk,  shctll,  atf' 
against  the  party  or  parties,  only,  whose  rightj  debt,  or 
dlftfiaiindeitvotiAid  Mr  be  «9oided,^ttleir  heirs,  ^steeuiors, 
administl'irtM^l  ^ ;  Msighsi  be  utterly  ^  i^ull  and  void,  and 
any  fitbe  ^etence,  or  ftignoda^oiniderttiiiii  to  the  confra-' 
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ry  notwithstanding."  This  act  has  the  substance  of  13 
Eliz.  c.  6,  which  says  "  that  no  act  whatever,  done  to  de- 
fraud a  creditor  or  creditors^  shall  be  of  any  effect  against 
such  creditors."  On  this  clause  of  the  Statute,  in  the 
case  of  Codogan  vs.  Kennett^  Cowper,  434,  Lord  Mans- 
field says,  "  If  the  transactions  be  not  bona  fide^  the  cir- 
cumstance of  its  being  done  for  a  valuable  considsratiortf 
will  not  alone  take  it  out  of  the  statute.  I  have  known 
several  cases,  where  persons  have  given  a  fair  and  full 
price  for  goods,  and  where  the  possession  was  actually 
changed;  yet  being  done  for  the  purpose  of  defeating  cred- 
itors, the  transaction  has  been  held  fraudulent,  and  there- 
fore void." 

'*  One  case  was  where  there  had  been  a  decree  in  the 
Court  of  Chancery,  and  a  sequestration.  A  person  with 
knowledge  of  the  decree,  bought  the  house,  and  goods  be- 
longing to  the  defendant,  and  gave  a  full  price  for  them. 
The  Court  said,  the  purchase  being  with  a  manifest  view 
to  defeat  the  creditor,  was  fraudulent ;  and  therefore,  not- 
withstanding a  valuable  consideration,  was  void."  '^  So 
if  a  man  knows  of  a  judgement,  and  execution,  and,  with 
a  view  to  defeat  it,  purchases  the  debtor's  goods,  it  is  void, 
because  the  purpose  is  iniquitous.  It  is  assisting  one  man 
to  cheat  another,  which  the  law  will  never  allow."  These 
observations  upon  the  13  Eliz.  c.  5,  justify  the  County 
Court  in  their  remarks,  upon  what  would  be  a  fraud  in 
factf  within  our  statute.  So  this  part  of  the  charge  derives 
support  from  the  case  of  Edgell  vs.  Lowell  fy  Bennett,  4 
Vt.  Rep.  405. 

The  Court  also  charged  the  jury,  "  if  they  found  the 
sale  of  the  oxen  was  bona  fide,  end  the  possession  did  not 
follow  the  sale,  it  was  ^  fraud  in  law,  and  the  creditors  of 
John  might  cittach  the  oxen  as  his." 

It  may  not  be  easy  to  understand,  how  the  sale  could  be 
bona  fide,  and  at  the  same  time  a  fraud  in  law.  But  I  sup- 
pose the  meaning  of  the  County  Court  was,  that  if  the 
vendor  at  the  time  of  sale,  had  no  intention  to  defraud  his 
creditors,  and  sold  his  oxen  at  a  fair  price,  and  received 
his  pay — also,  if  the  vendee  did  not  intend  to  injure  any 
body  by  making  the  purchase,  and  paying  his  money  for 
the  oxen  ;  then  both  vendor  and   vendee  had  good  inten- 
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tions,  and  acted  bona  fide  in  entering  into  the  contract. — 
But  as  the  oxen  did  not  accompany,  and  follow  the   srale, 
it  rendered  the   contract  inoperative  and   void^   as  to  the 
creditors  of  the  vendor ;  or  in  other  words,  created  that 
state   of  things,  which  is  denominated  ajraud  in  law.     It 
seems  to  be  settled  in  this  State,  that  an  absolute  uncondi- 
tional sale  of  goods,  under  circumstances  admitting  of  im- 
mediate delivery  of  possession,  if  the  possession  does   not 
accompany,  and  follow  the  sale,  the  conveyance  is  fraudu- 
lent/>er  s€,  and    void  as  to  creditors:  leaving  the  posses- 
sion of  the  goods  in  the  hands  of  the  vendor,  operates  as  a 
deceit,  and  fraud  upon  his  creditors,  and  vitiates  the  sale. 
Mod  vs.  McAiel,  1  Aifc.  162 ;  Weeks  vs.  fVead,  2  Aik.  64. 
The  same  principles  are  recognized  as  law  by  the  Court  of 
K.  B.  England,  in  the  case  of  Edwards  vs.  Harbin   Ex.  2 
T.  R.  587.     Also  by   the   Supreme  Court   of  the  United 
States,  in  the  case  of  Hamilton  vs.  Russel,  1  Cranch,  309. 

Fraud  in  fact,  and  fraud  in   law,  are   often  interwoven 
with  each  other :  When  this  is  the  case,  it  is  not  necessa- 
ry to  enquire  after  the  fraudulent  intent  of  the  parties  to 
the  contract ;  but  simply,  whether  the  goods  remained  in 
the  possession  of  the  vendor  after  sale.     This  fact  is  easi- 
ly proved,  while  the  fraudulent  intent  is  dexterously  con- 
cealed.    If  the  vendor  remained  in  possession  of  the  goods 
after  sale,  and  no  good  reason  can  be  assigned  why  it  was 
so ;  this  of  itself  is  sufficient  to  render  the  sale  inoperative, 
and  void  as  to  creditors.     The  charge  says  "  if  the  sale  of 
the  oxen  was  fiaudulent  in/«c^,  or  in  law,  it  was  the  duty 
of  the  jury  to  find   for  the  defendants."     This  cannot  be 
disputed.     So  the  charge  says,  "  At   any  rate  the  jury 
would  find  only  nominal  damages  for  the  plaintiff,  if  they 
found  that  the  plaintiff  had   sold,  and  received  his  pay  for 
the  oxen  as  testified  by  Enos."     This  part  of  the  charge 
could  have  no  influence  upon  the  minds  of  the  jury,  in  as 
much  as  they  had  no  occasion  to  assess  the  damages,  but 
found  for  the  defendants  their  costs. 

Judgement  is  aflirmed. 

Story,  for  plaintiff. 
Cooper,  for  defendant. 
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CASBS  IN  THE  SUPREME  COURT 
Hemam  GirroRD  w .  Datid  Ford. 

Tb«  jqiy  majr  fiod  thftt «  putf  lifted  m  imtmnicBt  not  witnaiMd.  by  •om- 
ptriBf  th«  hmnd-writiBif  to  taeh  instnimeBt  wiUi  the  btBd-writisf  to  iBOthor 
hftttnwMBt»  which  the  pertjr  admitfhe 


Where  A.  wti  owing  B.  j^23,  ezeeoted  a  bill  of  tale,  abaolvte  oa  the  faoeef 
Ht  to  B.>  of  A*f  houMhold  goods ;  and  at  the  lame  time  A.  rebeiTed  back  the 
goodi,  and  gare  hit  receipt  for  them  to  B.,  therele  promiiiog  to  return  taid 
(goode  to  B.  any  tin^  after  oae  year  oo  demand :  And  then  and  there  a  parol  a. 
greemeat  was  made  between  A.  and  B.  that  the  biU  of  tale  thoold  be  Toid,  aad 
the  title  of  the  goodt  thonld  revett  in  A.  if  he  paid  B.  the  $23  in  one  year.— 
Held,  thit  wai  a  mortgage  of  4*t  goodt  to  B.  to  tecare  the  payment  of  $tiiM 
oae  year,  and  if  the  money  wat  not  paid,  B't  title  to  the  goodt  became  abaolate. 

The  idiffurenee  between  a  mortgage  aad  pawn  of  goedi  dbnaldervd. 

A  conditional,  at  well  at  an  abtolote  tale  of  goodt,  mey  be  fkaadnlent  aa  to 
.ereditort. 

fk^  defendant  cannot  tet  op  fraud,  m  to  hit  crediton,  to  aroid  the  eontmnt. 

The  contract  being  a  mortgage,  the  Conrt  did  right  ia  notehai^ng  tbejary, 
that  it  wat  no  more  than  a  timple  pledge,  or  pawn. 

TrpTcr  will  lie  for  the  goods. 

This  was  an  action  of  trover  and  conversion  for  certain 
household  goods.  Plea,  not  guilty.  Issue  joined  to  the 
country. 

On  trial,  the  plaintiff  offered,  and  gave  in  evidence,  a 
certain  receipt  in  writing,  of  the  following  tenor : 

'^ Received  of  Heman Gifford  the  following  articles,  viz: 
Six  black  ornamented  dining  chairs ;  one  three  and  a  half 
feet  cherry  table,  one  gilt  framed  looking  glass  of  a  small 
size ;  one  cherry  light  stand,  with  a  drawer  in  it;  one  good 
feather  bed,  pillows,  coverlet,  with  the  bed-tick  belonging 
to  the  same :  all  which  property  I  promise  to  safely  keep, 
and  return  to  said  Gifford  or  his  order,  any  time  when  de- 
inanded,  after  the  10th  day  of  April  next 

"(Signed)  DAVID  FORD. 

«  Sharon,  April  tOth,  1838." 

The  defendant  acknowledged  in  Court  be  signed  said 
receipt. 

The  plaintiff  aIso[offered  in  evidence  an  absolute  IhU  of 
sale  of  said  household  goods,  with  a  price  annexed  to  each 
article,  all  amounting  to  $83,  dated  at  Sharon,  April  lOth, 
1828,  and  closed  in  these  wdrds:  "Received  payment  i» 
full."    David  Pord." 

The  defendant  objected  to  the  said  bill  of  sale  going  ta 
the  jury  as  evidence,  until  the  hand-writing  of  the  defend^ 
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anl  was  proved.    As  the  balid-wrttiDg  to  the  receipt  was 
acknowledged  by  the  defendant  to  be  his,  the  Court  admit- 
ted the  bill  of  sale  to.  go  to  the  jury  for  them  to  find  the  ~ 
band-writing  thereto,  by  comparing  it  with  the  hand*-wri- " 
ting  to  the  receipt. 

The  plaintiff  also  gave  in  evidence  the  deposition  Geo. 
Parkhurst^  Jr.^  which,  among  other  things,  tended  to  prove,  - 
that  before  the  commencement  of  this  action,  he  being  au- 
tbcNrised  by  the  plaintiff  to  demand  of  the  defendant  the 
goods  described  in  said  receipt,  did  demand  the  same  of  ^ 
the  defendant  at  Burlington,  1 1  th  September,  1 829,  and  he 
refused  to  deliver  them  up :  whereupon  this-'action  was. . 
brought. 

The  defendant  then  gave  in  evidence  another  deposition  ' 
of  the  said  Tar&hurst^  which  tended  to  show,  that  said  Park^ 
hurst  saw  the  defendant  sign  said  bill  of  sale. — Said  depo- 
sitions also  tended  to  show,  that  at  the  time  the  defendant , 
executed  said  bill  of  sale  and  receipt  to  the  plaintiff,  it  was , 
ascertained  by  the  parties,  that  the  defendant  was  owing^ ' 
plaintiff  twenty-two  or  twenty-three  dollars,  and  it  was  a-  . 
greed  between  them,  that  if  the  defendant  paid  the  plaintiff 
that  sum  by  the  10th  of  April,  1829,  the  goods  should  be 
the  defendant's ;  and  if  he  did  not  pay  that  sum  by  that ' 
time,  the  goods  should  be  the  plaintiff's  absolutely.     . 

The  defendant  contended,  and  requested  the  Court  to 
charge, 

1st,  That  if  the  jury'should  find  that  the  defendant  had 
the  possession  of  the  goods  by  contract,  the  plaintiff  could 
not  maintain  trover  for  them. 

2d,  That  if  they  should  find  that  the  defendant  was  own- 
er of  the  goods,  and  had  made  them  over  to  the  plaintiff  as 
collateral  security,  for  the  payment  of  the  sum  already  due, 
it  would  constitute  no  more  than  a  pledge. 

3d,  That  if  the  goods  were  pledged  to  the  plaintiff,  and 
he  suffered  them  to  remain  in  defendant's  hands,  or  go  im- 
mediately back  into  his  possession,  the  aforesaid  property 
created  by  the  bailment  was  determined,  and  gone. 

4th,  That  in  case  of  a  pledge  of  personal  property,  the 
general  property  remains  in  the  pawnee,  and  only  the  spe- 
cial property  passes  to  the  pawner. 


OttrnvAiTf, 

Morchm 
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Owi^9»        6tb,   That  all  Ihe  circum&tances  attending  the  transfer 
1088.        by 'bill  of  sale,  and  receipt,  are  to  be  considered  as  part, 
"^a^      aQdjparcel  of  the  transaction. 

Ford.  ^^^*   That  this  transaction  cannot  be  regarded  as  a  mort- 

gage of  personal  property ;  but  at  most  merely  as  a  pledge. 
7th,   That  a  recovery  in  this  action  would  be  no  bar  to 
a  recovery  on  the  note  for  $23  held  by  the  plaintiff  against 
the  diefendant,  &.  for  which  the  same  property  was  pledged. 
8th,    That  to  entitle  the  plaintiff  to  recover,  the  jury 
must  find,  that  the  demand  was  not  only  legally  made,  when 
:         "      made,  but  also  that  it  was  .made  at  S/iaron^  where  the  bill 
.    '     .  of  sale  and  receipt  were  executed. 

9th,  That  the  special  owner  of  goods  cannot  maintain 
trover  against  the  general  owner. 

10th,  That  if  they  find  that  the  defendant  has  violated 
his  contract  with  the  plaintiff,  the  proper  remedy  of  the  lat- 
ter is. not  trover;  but  an  action  for  the  breach  of  the  con- 
tract. 

But  the  Court,  instead  of  charging  in  all  respects  as  re- 
quired, charged  the  jury  as  follows : 

If  the  jury  find,  that  the  goods  and  chattels,  described 
in  the  plaintiff's  declaration,  were  mortgaged  by  the  de- 
fendant to  the  plaintiff,  to  secure  the  payment  of  a  balance 
of  twenty-two  or  twenty-three  dollars  to  the  plaintiff  from 
the  defendant,  and  said  goods  and  chattels  were  to  become 
the  plaintiff's  absolutely^  if  said  balance  was  not  paid  to 
the  plaintiff  by  the  10th  of  April,  1829  ;  and  also  find  that 
said  balance  was  not  paid  the  plaintiff  by  the  10th  of  April, 
1829,  then  said  goods  and  chattels  on  that  day  become  ab- 
iokUely  the  plaintiff's,  and  he  was  entitled  to  the  posses- 
sion of  them  on  demand. 

It  is  in  evidence  that  the  goods  and  chattels  were  de- 
manded of  the  defendant  by  Mr.  Parkhourst,  on  the  II th 
of  September,  1829.  Parkhurst  held,  and  presented  de- 
fendant's receipt  for  the  goods  and  chattels  at  the  time  he 
demanded  the  same.  This  holding  the  receipt  was  prima 
facie  evidence  that  .he  was  agent  of  the  plaintiff  to  make 
the  demand,  and  take  possession  of  the  goods  and  chattels. 
Moreover,  Parkhurst  testifies  that  he  was  such  agent.  As 
the  defendant  did  not  deliver  up  the  goods  and  chattels  to 
the  said  Parkhurst  when  demanded  by  him  as  aforesaid. 
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the  plainttiT  can  sustain  an  action  of  trover  for  said  goods 
and  chattels.  The  rule  of  damages  is*  the  value  of  the 
goods  and  chattels  converted  by  the  defendant.  But  in 
this  case,  if  the  jury  find  that  the  value  is  more  thaiD  the 
balance,  which  was  the  plaintiflT's  due,  the  jury  oray  find 
damages  to  the  amount  of  said  balance,  and  interest  there- 
on, in  as  much  as  the  plaintifi^  consents  to  this  rule. 

The  jury  returned  a  verdict  to  the  amount  of  said  bal- 
smce  and  interest,  which  verdict  the  Court  accepted,  and 
rendered  judgement  thereon.    The  defendant  excepts,  dkc. 

The  opinion  of  the  Court  was  pronounced  by 
Batltes,  J. — ^The  han  1-writrng  to  the  receipt  was  ad- 
mitted by  the  defendant  to  bo  his,  and  the  County  Court 
suffered  the  bill  of  sale  to  go  to  the  jury  for  them  to  find 
the  hand-writing  thereto,  by  comparing  it  with  the  band- 
writing  to  the  receipt.  As  this  Court  have  decided,  that 
the  hand-writing  to  an  instrument  may  be  found  by  the  ju- 
ry on  comparison  of  hand-writings,  I  see  bo  reason  why  it 
could  not  be  done  in  this  case.     On  trial,  the  hand-writing 

to  the  bill  of  sale  was  proved  by  the  deposition  of 

ParkhuVst,  Jr.,  who  said  he  saw  the  defendant  sign  it. — 
With  this  evidence,  in  addition  to  the  comparison  of  hand* 
writings,  there  is  no  good  reason  for  granting  a  new  trial 
on  suggestion  of  forgery* 

The  defendant,  in  his  requests  for  the  County  Court  to 
charge  the  jury,  seemed  to  think,  that  he  was  sued  in  trover, 
either  for  goods  sold,  or  for  goods  pledged  or  pawned,  and 
the  action  would  not  lie.  But  the  Court  considered,  that 
the  goods  were  mortgaged  by  the  defendant  to  the  plaintifi*, 
to  secure  the  payment  of  twenty-two  or  twenty-three  dol- 
lars, which  had  not  been  paid,  and  the  plaintiff's  title  lo 
the  goods  had  become  absolute ;  and  after  the  goods  were 
demanded,  trover  would  lie.  Before  we  decide  that  the 
County  Court  took  a  correct  view  of  this  part  of  the  case, 
wo  will  have  recourse  to  the  books,  and.. see  if  we  can  find 
a  distinction  in  the  law,  between  a  pledge,  and  mortgage 
of  goods. 

Mr.  Potoellf  in  his  valuable  Treatise  on  Mortgages,  Vol. 
1,  p.  3,  says,  '<The  striking  distinction  between  amort- 
gage  of  lands,  or  goods,  and  a  pawn  of  goods,  is,  that  in 
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^^jj£^'    the  former  case,  the  mortgagee  has,  after  the  condition  for« 
1SS8.       feited,  an  absolute  interest  in  the  thing  mortgaged,  where-  < 
Qi£^      as  the  pawnee  has  but  a  special  property  in  the  goods,  to 
Fork.       detain  them  for  his  security.     A  mortgage  is  a  pledge,  and 
more ;  for  it  is  an  absolute  pledge,  to  become  an  absolute 
interest,  if  not  redeemed  at  a  certain  time :  a  pledge  is  a 
deposit  of  personal  effects,  not  to  be  taken  back,  but  on 
payment  of  a  certain  sum,   by  express  stipulation,  or  the 
course  of  trade  to  be  a  lien  upon  them."    So  in  the  same 
book,  p.  33,  a.  n.,  it  is  said,  "  That  B.,  super-cargo  of  a 
ship,  which  was  to  go  a  voyage  to  the  East  Indies,  having 
shipped  on  board  goods  and  commodities,  borrowed  money 
OQ  bottomry  of  A.,  and  at  the  same  time  made  a  bill  of  sale 
of  the  goods  and  commodities,  and. of  the  produce  and  ad- 
'  vantage  thereof,  to  A*,  in  nature  of  a  mortgage,  as  a  secu- 
rity for  the  money  lent.    The  ship  went  her  voyage,  and 
.  those  goods  were  sold,  and  others  bought  with  the  money 
arising  by  the  sale,  and  those  again  invested  in  other  goods, 
and  so  there  had  been  several  barters  and  exchanges  of 
several  sorts  of  goods.    The  ship  returned,  and  B.  died  at 
sea,  or  on  his  return  home ;  and  it  became  a  question  be- 
tween a  judgement  creditor  of  B.,  who  got  possession  of, 
these  goods,  and  A.,  which  of  them  should  have  the  prop- 
erty.    And  one  ground  on  the  part  of  the  judgement  cred- 
itor waS|  that  B's  keeping  pouession  of  the  goods  after  the 
-   sale,  made  it  fraudulent,  and  void  as  to  creditors.     Sedper 
Cowper,  Chancellor,  the  trust  cf  these  goods  appeared  upon 
the  very  face  of  the  bill  of  sale.    Though  they  were  sold  to 
A.,  yet  he  trusted  B.  to  negotiate  and  sell  them  for  A's  ad- 
vantage ;   then  B's  keeping  possession  of  them  was  not  to 
give  a  false  credit  to  him,  but  for  a  particular  purpose  a- 
'  greed  upon  at  the  time  of  sale." — Bucknai  vs.  Royston, 
Pre.  Chanc.  285.     It  was  decided  in  the  case  of  Edward$ 
vs.  Harben^  2  T.  R.  587,  *«  That  in  the  transfer  of  Chattels, 
possession  must  accompany  and  follow  the  deed,  and  conse- 
quently, that  where  the  assignment,  or  bill  of  sale  is  abso- 
lute, the  possession  must  be  delivered  inmiediately ;  but 
where  it  is  conditional,  it  will  not  berendered  void  by  the 
:  vendor's  continuing  in  possession  till  the  condition  be  per- 

formed.    So  long  ago  as  the  case  of  Stone  vs.  Chuhham, 
2  Balst.  218,  the  Court  held,  that  an  absolute  conveyance. 


< 


or  TBfi  STATE  O?  VEM^ONt.  637 

or  gift  of  a  lease  foT  years,  uDattended  with  possession,  was    ?^tT^' 
firaudulejat ;  but  that  if  the  deed  of  conveyance  be  condi-       te83.  * 
tional,  there  the  vendor's  continuing  in  possession  will  not      ciitnd 
avoid  it,  because  by  the  terms  of  the  conveyance,  the  vendee       p*J\ 
is  not  to  have  the  possession  until  he  has  performed  the  con- 
dition.    And  in  Kidd  vs.  Rawlinson^  2  Bos.  &  Pul.  59,  Ld. 
Eldon  Ch.  J.  cites  and  sanctions  the  following  passage  from 
Bui.  N.  P.  258  :  '  The  donor's  continuing  in  possession  is 
not  in  all  cases  a  mark  of  fraud,  as  where  a  donee  lends  his 
donor  money  to  buy  goods,  and  at  the  same  time  takes  H 
bill  of  sale  of  them  for  securing  the  itioney. 

Chancellor  Kent^  in  his  4th  Vol.  Com.  132,  says,  "A 
pledge  or  pawn  is  a  deposit  of  goods,  redeemable  on  cer* 
tain  terms,  and  either  with  or  without  a  fixed  period  for  re- 
demption. Delivery  accompanies  a  pledge,  and  is  essen- 
tial to  its  validity.  The  general  property  does  not  pass,  as 
in  the  case  of  a  mortgage ;  and  the  pawnee  has  only  a  spc" 
cial  property.  If  no  time  of  redemption  be  fixed  by  the 
contract,  the  pawnor  may  redeem  at  any  time  ;  and  though 
a  day  of  payment  be  fixed,  be  may  redeem  after  the  dayv 
A  mortgage  of  goods  differs  from  a  pledge  or  pawn  in  this, 
that  the  former  is  a  conveyance  of  the  title  upon  condition, 
and  it  becomes  an  absolute  interest  at  law,  if  not  redeem- 
ed by  a  given  time  ;  and  it  may  be  valid  in  certain  cases 
without  actual  delivery." 

In  Siurtevant  vs.  Ballard,  9  John.  R.  337,  Kent,  Ch.  J.,  in 
delivering  the  opinion  of  the  Court,  says,  "  A  conditional, 
as  well  as  an  absolute  tale,  may  equally  be  fraudulent  in 
point  of  law,  as  well  as  fraudulent  in  fact,  unless  the  intent 
of  the    parties   in  creating  the  condition  be  sound  and 

legal." 

In  Barrotv\s,  Paxton,  5  John.  R.  261 ,  the  Court  say|  "The 
bill  of  sale  stated  in  the  record  was  a  mortgage  of  goods, 
and  not  a  technical  pledge.  A  pledge  is  a  deposit  of  goods 
to  be  redeemed  on  certain  terms.  Delivery  always  accom- 
panies a  pledge ;  but  a  mortgage  of  goods  is  often  Talid 
without  delivery.  Here,  possession  of  the  mortgagor  juras 
consistent  with  the  face  of  the  deed,  and  there  is  no  pre-» 
tence  of  fraud  upon  the  creditors." 

In  Holmes  et  ah  vs.  Crane,  2  Pick.  607,  "  A  debtor  made 
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a  bill  of  sale  to  his  creditor,  of  machines  in  a  manufactor j, 
on  condition  to  be  void  on  paymentof  asumof  money,aiid 
GiiTord  the  Vendee  took  possession  by  putting  bis  band  on  each 
Ford.  piece  of  machinery  :  the  vendee  then  made  a  lease  of  the 
machines  to  the  vendor,  and  delivered  them  to  him.  Held, 
that  this  bill  of  sale  was  a  mortgage,  and  that  the  posses- 
sion of  the  vendor,  after  sale,  was  only  prima  facie  evidence 
of  fraud,  which  might  be  rebutted  by  showing  the  transac* 
tion  to  have  been  bonajide,** 

In  Brown  vs.  Bennei  et  al.  8  John.  R.  96,  the  Court  say, 
"  A  mortgage  of  goods  is  a  pledge,  and  more  ;  for  it  is  ao 
absolute  pledge  to  become  an  absolute  interest,  if  not  re- 
deemed at  the  specified  time.  After  the  condition  forfeit- 
ed, the  mortgagee  has  an  absolute  interest  in  the  thing 
mortgaged ;  whereas  a  pawnee  has  but  a  special  property 
in  the  goods  to  detain  them  for  his  security." 

In  Cortdyou  vs.  Lansings  Adm?r^  2  N.  Y.  Ca.  in  Error, 
200,  the  principles  stated  are,  that  '<on  the  deposit  of  a 
pledge,  where  no  day  of  redemption  is  limited,  the  right  of 
redemption  descends  to  the  personal  representatives  of  the 
pawnor.  If  the  pawnee  sell  the  pledge  before  application 
to  redeem,  he  is  answerable  for  the  value  of  the  pledge,  at 
the  time  of  the  application." 

In  Marshys.  Lawrence^  4  Cowan,  461,  it  is  stated,  "that 
a  bill  of  sale  or  assignment  of  goods,  declaring  that  the  ob- 
ject is  to  secure  the  vendee  as  surety  for  the  vendor,  and 
that  in  case  the  vendee  shall  become  liable,  he  may  turn 
out  the  goods  on  the  execution,  or  that  they  should  be  at 
bis  disposal  at  private  sale,  he  accounting  to  the  vendor  for 
the  proceeds,  is  in  the  nature  of  a  mortgage." 

Jn  Dawes  vs.  Cope^  Assignee,  4  Bin.  268,  the  Court  deci- 
ded, that  where  the  deed  or  conveyance  is  conditional,  or 
to  take  effect  at  some  future  time,  the  retaining  of  posses- 
session  according  to  the  intent  of  the  deed,  is  not  frau- 
dulent. 

The  law  makes  an  evident  distinction  between  a  pledge 
and  mortgage  of  goods.  And  the  County  Court,  in  their 
charge  to  the  jury,  were  correct  in  considering  the  goods 
in  question  mortgaged  to  the  plaintiff,  and  not  merely 
pledged  to  secure  the  payment  of  the  debt  which  the  de- 
fendant owed.    After  the  goods  were  mortgaged  to  the 
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piaintiffy  lie  left  them  in  the  possession  of  the  defendant, 
the  mortgagor.  Whether,  on  this  account,  the  law  would 
consider  the  mortgage  fraudulent  and  void,  as  to  the  cred- 
itors of  the  defendant,  we  are  not  called  upon  to  decide^—* 
The  defendant  is  not  permitted  to  say  it  was  a  fraudulent 
mortgage  of  his  goods  to  avoid  it ;  for  neither  of  the  parties 
to  the  mortgage^  though  guilty  of  fraud  as  to  others,  can 
set  up  such  fraud  to  avoid  his  contract.  This  point  is 
well  established. — See  Steele  vs.  Brown  ei  al.  1  Taunt.  38 1. 
Robinson  vs.  McDonnell^  2  B.  &  A.  134. — Peasleej  AditCr 
vs.  AdvCr  of  Hay ^  1  Chip.  Rep.  331. — Fletcher  vs.  Hoivardf 
2  Aik.  115. 

As  the  general  property  in  the  goods  passed  to  the  plain- 
tiff by  the  mortgage,  the  defendant  could  not  subsequent- 
ly acquire  that  property  by  merely  possessing  and  using  the 
goods  one  year,  by  consent  of  the  plaintiff.  So,  after  the 
year  had  elapsed,  the  plaintiff  having  demanded  possession 
of  the  goods  according  to  the  tenor  of  the  defendant's  re- 
ceipt, and  the  defendant  having  refused  to  let  the  plaintiff 
have  the  goods,  can  maintain  trover  for  them. 

On  the  whole,  we  are  satisfied  with  the  proceedings,  and 
judgement  of  the  Court  below  in  this  action. 

Judgement  affirmed. 

Sawyer^  for  plaintiff. 

PrentisSf  for  defendant. 


OaimAZf, 

Unfcht 

183S. 

Oifford 

«v. 
Ford. 


Skinnbb  &  HuRD  VS.  McDaniej^  &  GARVltr. 

Tf,  in  the  return  of  the  levy  of  an  exeentton  on  real  ettata,  ti  recorded  in  tke 
Town  Clerk '•  office,  it  appears  that  the  lery  waa  for  a  larger  amoant  than  th« 
•xeention,  no  title  paste*  bjr  such  leTy,  notwithstanding  the  letnm  appears  to 
be  correct  on  the  original  execution. 

Such  record,  would  be  notice  only  of  a  roid  lery ;  and  purchasers  and  attach- 
ing creditors  might  consider  it  as  roid. 

The  execution  and  return  in  such  a  case  are  not  recorded  in  the  Town  Clerk's 
Afliee  a«  directed  by  statute. 

This  cause  came  up  from  the  County  Court  up- 
on the  following  bill  of  exceptions:  Ejectment  for  77 
acres  and  52  rods  of  land,  taken  from  the  east  side  of  Lot 


OausAirs/ 

Marek, 

iS88. 
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^jttoA*'    ^^'  ^  ^'  '^^  ^^^  fowiistiip  of  Hydepark,  drawn  to  ibe  ortginat 
1833. '     right  or  Roger  Enos,  Jr.,  being  in  the  first  division  of  ssfird 

Skinner  &ai  *^w^*    l*'ea,  not  gtiff^y.— Issue  thereott. — ^Possession  of de- 

mM  .*  •^' .  ^  .  fendants  admitted. 

On  trial  of  the  issue  aforesaid,  the  plaintins  gave  in  ev- 
idence the  copies  of  a  judgement  rendered  inOrleans  Coun* 
ty  Court,  on  the  fourth  Monday  of  June,  1820,  by  which  it 
appeared »  that  the  lands  in  question,  were  by  the  said 
Skinner  and  Ilurd  attached  on  mesne  process  vlb  the  proper- 
ty of  Jacob  P.  Hadley,  upon  which  process,  the  judgement 
aforcsai'i  was  rendered  in  their  favor  against  said  Hadley, 
for  the  sm  of  $1001,76  damage,  and  $19,15  costs  of  suit.—* 
That  execution  afterwards  regularly  issued  thereon,  dated 
(3d  July,  1820,  for  the  damages  and  costs  aforesaid ;  and 
that  on  the  2d  of  August,  1820,  the  Sheriff  of  said  County 
levied  said  execution  by  extending  the  same  on  said  lands. 
The  plaintiff  also  produced  a  copy  from  the  records  of 
the  County  Clerk,  which  shewed  the  return  and  recording 
of  said  execution  in  his  office,  on  the  3d  September,  1820. 
Also  a  copy  from  the  Town  Clerk's  office,  in  Hydeparfc^ 
•hewing  that  said  Sheriff  left  a  true  and  attested  copy  of 
said  execution,  levy  and  return  in  said  Town  Clerk's  office 
for  record,  on  the  3d  August,  1820,  which  was  then  re- 
corded, but  differing  from  the  return  on  the  execution  in 
this,  that  the  execution  showed  the  amount  of  land  ap- 
praised to  satisfy  it,  to  be  $1044,34,  whilst  the  copy  from 
the  Town  Clerk's  office  shews  the  amount  to  be  $  1275,52 — 
the  lands  being  the  same  described  in  the  return  on  the  ex- 
ecution, and  the  copy  left  with,  and  recorded  by  the  Town 
Clerk.  Also  another  set  of  copies  of  said  execution  and  of- 
ficer's return  thereon  certified — the  one  by  the  County 
Clerk — the  other  by  the  Town  Clerk  of  Hydepark,  by  which 
it  appeared,  that'^aid  execution  and  Sheriff's  return  were 
recorded  in  the  Town  Clerk's  office  on  the  27th  day  of 
September,  1824,  and  in  the  County  Clerk's  office  on  the 
ftUi  December  following.  All  of  which  copies.of  records 
were  objected  to  by  the  defendants^  and  excluded  by  the* 
Court,  and  are  now  made  part  of  this  case. 

It  was  admitted  by  the  defendants,  that  McDaniel  went 
with  the  Sheriff  and  appraiser,  and  helped  survey  stfid 
lands,  when  the  same  was  set  off,  and  apprai8i*fi ««  aforesaid. 
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SefeBdaots  then  ofered  in  evidence  a  deed  of  mor^^ge  ^^V^^* 
from  Jacob  P.  Hadlej  to  John  McDaniel,  dated  the  1 0th       tm, 
day  of  January,  1821,  of  the  lands  in  question,  and  a  decree  g^i^n^ij.^, 
of  foreclosure  of  the  equity  of  redemption  against  the  s^id^  -.*■•  .^. 
J.  P.  Hadley  and  these  plaintiffs,  in  1827.    Also  an  assign- 
ment of  a  vendue  title  obtained  upon  a  tax  granted  by  the 
Legislature,  A.  D.  1822,  for  making  roads,  both  of  which 
were  objected  to  and  admitted  by  the  Court,  and  now  cop- 
ies of  which  are  made  a  part  of  this  case. 

The  plaintiffs  offered  to  show,  that  at  the' time  of  the  sale 
of  the  lands  to  N.  P.  Sawyer,  Esq.,  to  satisfy  the  tax  afore- 
said, he  acted  as  agent  to  said  McDaniel,  and  after  the  for- 
feiture, deeded  them  to  McDaniel,  for  whom  he  acted ;  but 
the  Court  were  of  opinion  such  evidence  was  inadmissi- 
ble, and 'rejected  it. 

To  which  decisions  of  the  Court,  the  plaintiffs  except. 
The  exceptions  are  allowed,  and  the  cause  ordered  to  the 
Supreme  Court  for  revision. 

Aft^  argument  J  the  opinion  of  the  Court  was  delivered  by 
Williams,  J. — ^The  plaintiffs  make  title  to  the  land  in 
question  by  the  levy  of  an  execution  in  their  favor  against 
one  Hadley ;  the  defendants  claim  by  a  deed  from  Had- 
ley. The  levy  of  the  execution  is  objected  to,  as  not  be- 
ing in  conformity  to  the  statute.  It  appears  that  an  exe- 
cution in  favor  of  the  plaintiffs,  amounting  in  the  whole, 
with  the  expense  of  the  levy,  to  the  sum  of  one  thousand 
forty-four  dollars  and  thirty-four  cents,  was  levied  on  the 
land  in  question.  The  Sheriff  who  levied  the  execotion, 
left  with  the  Town  Clerk  of  the  town  where  the  land  was 
situate,  a  copy  of  the  execution  for  record.  The  copy  of 
the  execution  was  like  the  original,  except,  that  in  sta- 
ting the  levy  and  appraisal  in  the  copy,  after  giving  the 
names  of  the  appraisers,  it  was  recited  as  follows,  "who 
on  their  oaths  have  appreiised  the  same  at  the  sum  of 
twelve  hundred  seventy-five  dollars  fifty-two  cents,  to  the 
full  satisfaction  &c."  -Thus  apparently  levying  open  land, 
to  to  the  value  of  two  hundred  thirty-one  dollars  eighteen 
cents,  more  then  the  amount  of  the  execntion,  and  the  of- 
ficer's fees  thereon.  This  'was  so  recorded  in  the  the 
TV>wn  Cletk's  office.    On  the  original  executioD.  t»i«  of- 


! 


i42  CASES  IN  THE  SUPREME  COOAT 

^SS^iL*    ficer  returned  the   appraisal  to  be  $1044,34,   the  Uoea* 
1833.        mount  of  the  execution  and  fees.     The  question  is,  wbeth- 
skinaer  &  •I  ®'  ^'*'*  execution  has   been  recorded  in  the  Town  Clerk's 
M  Dm?!  Be  ai  ^^^^  according  to  the  requirement  of  the  statute. 

Asa  majority  of  the  Court,  at  the  last  term,  were  of  opin- 
ion, that  a  record  made  from  a  copy  of  an  execution  wai 
valid,  that  question  has  not  been  argued  at  this  time. 

In  the  conflicting  opinions  which  were  entertained  by 
the  members  of  the  Court  at  the  last  term,  when  the  sub- 
ject of  these  levies  were  before  us,  I  believe  there  was  no 
doubt  entertained  by  any,  but  that  the  execution  must  be 
recorded  in  the  Town  Clerk's  office,  either  from  the  ori- 
ginal or  a  copy.  There  was  a  difference  of  opinion  as  to 
what  should  constitute  a  recording,  as  well  as  the  object 
of  it ;  the  Chief  Justice  considered  that  it  was  for  the  pur- 
pose of  notice  only.  From  the  report  of  the  case  and  from 
the  opinions  then  expressed,  I  think  I  may  say  without 
contradiction,  that  all  the  other  members  of  the  Court, 
who  were  present,  thought  the  recording  was  essential  to 
pass  the  title.  In  the  view  which  we  take  of  the  case  be- 
fore us,  I  do  not  know  that  it  would  make  any  difference, 
whether  the  record  in  the  Town  Clerk's  office  should  be 
considered  as  solely  for  the  purpose  of  giving  notice,  or  as 
necessary  to  pass  the  title. 

If  the  levy,  as  it  appeared  ^n  record,  was  apparently  a 
void  levy,  the  record,  was  notice  only  of  a  defective  and 
void  levy.     If  recording  was   necessary  to  pass   the   ti- 
tle, then  no  title  passes  if  there  has  been  no  true  record. 
We  apprehend,  that  can  never  be  considered  as  a  true  re- 
cord which  varies  in  any  material  part  from  the  original. 
A  mere  clerical  error  or  a  difference  unessential,  between 
the  record  and  the  original,  would  not,  and  ought  not  t^ 
invalidate  the  record.     A  trifling  variance  in  the  descrip- 
tion of  the  land  or  in  any  other  part,  would  usually  carry 
with  it  evidence  of  being  a  mere  clerical  error,  and  would 
be  undeserving  of  consideration.     Rut  if  the  error  was 
in  a  material  part,  and  there  was  no  means,  by  the  record, 
to  ascertain  that  it  was  an   error,  it   would  require  more 
consideration. 

Now,  I  apprehend,  if  in  recording  a  deed,  one  of  the 
witnesses,  the  name  of  the  grantee  or  the  acknowledge- 
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toent  should  be  omitted,  that  it  would  not  be  considered    pMBAirt, 
ai  a  good   record,   and  that  il  would  only  be  notice  of  a        1833. 
defectire  conveyance.     If  in  the  record  of  a  vendue,  some  skioneratti. 
fatal  defect   shotild  appear  in  the  proceedings ;  in  the  '^•aioDwiiiitaf 
cord  of  an  attachment,  it  should  appear  that  the  writ  was 
not  signed,  or  not  returnable  to  any  Court ;  in  the  record 
of  an  exection,  that  the  land  was  not  appraised  by  three 
freeholders,  one  omitted  by   mistake,  or  that  no  officer 
signed  the  return,  or  any  other  omission  in  a  material  part« 
that  in   neither  of  these  cases   would  the  law,  which  re- 
quires such  record  to  be  made,  be  considered  as  complied 
with — that  we  should  not  say  to  one  who  had   acquired  a 
title  having  no  other  notice  of  these  proceeding  than  what 
appeared  from  the  record,  that  he  should  have  applied  to 
the  grantor  to  inspect  the  original  deed — that  he  should 
have  gone  to  the  collector  of  the  land  taxes  to  examine  his 
proceedings,  or  to  the  office  of  the  Clerk  or  Justice  to  ex- 
amine the  original   attachment  or  execution-^and  if  all 
these  were  found  to  be  correct,  the  apparent  deficiency  in 
repord  of  the  deed,  collectors  proceedings  in  the  sale  of  land 
for  taxes,  record  of  attachment,  or  execution  were  immate- 
rial and  of  no  consequence.     In  my  opinion,  this  would 
destroy  every  beneficial  purpose  arising  from  records  of 
title  to  real  estate.     It  may,  then,  be  enquired  where  shall 
we  draw  the  line,  what   error  shall  destroy  a  record,  and 
what  shall  not  ?  I  can  lay  down  no  better  rule,  than  the 
one  which  the  Court  has  laid  down  in  other  cases.     That 
when  a  record  is  required  to  be  made,  or  a  copy  to  be  de- 
livered, and  the  record  or  copy  is  made  operative  either  to 
pass  or  create  a  title,  or  for  the  purpose  of  notice  to  effect 
another  and  lay  upon  him  duties  to  be  performed,  or  as  a 
notice  on  which  after  proceeding  are  to  be  bod,  or  as  a 
notice  of  title,  if  the  record  or  copy  contains  such  defects, 
as   would  render  the  original,  from  which  the  record  oc 
copy  was  taken,  void  if  it  contains  the  same  defects,  then 
it  may  be  considered,  that  no  record  has  been  made,  or 
copy  delivered.     Purchasers,  or  those  who  are  to  be  af- 
fect^ by  the  notice  to  be  derived  from  a  record  or  copy, 
may  consider  the  original  as  similar  to  the  record  or  copy, 
and  therefore  treat  it  as  void.    This  was  the  view  of  the* 
Court,  expressed  in  the  case  of  overseers  of  poor,  of  Bamei 
vs.  Overseen  of  poor  of  Concord,  Caledonia  County,  March 
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^wS^*     ld32;  BMrring  ps.  Harmon^  Orleans  County   1832;  aad 

1833. '      HutUiMgton  vs.  Cableigh^  Caledonia  County  1833. 

skkwer  k,  fti.      If  we  test  this  case  by  that  rule»  we  inust  then  enquire 

jg^P^.^1^^1  whether,  if  the  return  on  the  original  execution  bad  been 

similar  to  the  one  as  appeared  on  the  record  of  the  Town 

Clerk  in  Hydepark,  it  would  be  such  a  levy  and  return  as 

would  divest  Hadley  of  bis  property  and  vest  it  in  the 

plaintiff;  and  we  think  it  would  not  in  any  view   which 

can  be  taken. 

From  such  a  return,  it  would  appear  certain  that  land 
of  the  value  of  $1275,52  had  been  taken  and  levied  on,  to 
satisfy  an  execution,  amounting  with  the  cost  of  levy,  to 
only  $1044,36.  There  would  be  nothing  in  the  execu- 
tion or  return  to  show  that  this  had  not  been  done;  but 
the  conclusion  would  be  certain  that  a  levy  and  appraisal 
to  this  amount  had  been  made.  It  would  be  apparent 
that  an  error  had  intervened  either  by  accident  or  design; 
but  whether  the  error  was  in  stating  the  amount  of  the 
execution  or  the  amount  of  the  levy,  could  not  be  ascer- 
tained. The  addition  of  the  bill  of  fees  to  the  amount  of 
the  execution,  at  the  bottom  of  the  execution,  making  the 
sum  for  which  the  levy  ought  to  be  made,  does  not  in  any 
manner  shew  that  there  was  a  mistake  in  describing  the 
same  in  the  return,  or  that  the  levy  was  for  a  less  amount 
than  what  it  appeared  to  be.  From  the  execution  and  re- 
turn, together  with  the  bill  of  fees  annexed  as  recorded,  no 
other  conclusion  could  be  drawn,  except,  that  the  officer 
had,  by  mistake  or  design,  set  off  to  the  creditors  lands  of 
the  valu^  of  between  two  and  three  hundred  dollars  more 
than  he  was  authorized  to  do.  There  could  be  no  ques- 
tion but  that  such  a  levy  must  be  void. 

It  was  said  by  brother  Baylies  at  the  last  term,  4  Vt. 
Reports  p.  428,  that  if  the  record  does  not  agree  with  the 
execution  and  return,  it  is  erroneous ;  and  whether  the  re- 
cord be  void  or  not  will  depend  on  the  error  it  contains. — 
If  the  error  lead  not  to  the  injury  of  any  person,  and  the  re- 
cord is  sufficient  to  answer  all  the  purposes  for  which  it  is 
made,  then  it  is  not  void."  ft  has  been  urged  here  in  ar- 
gument, that  the  mistake  in  this  record  cannot  possibly  io- 
jure  the  debtor  or  his  assigns ;  and  it  is  admitted  in  the  ar- 
gument that  if  it  would  have  this  effect,  there  might  be  a 
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propriety  in  setting  it  aside.    This,  as  far  as  it  respects  the    ^fjfj^^'  * 
debtor  in  the  execution  may  be  true,  that  it  does  not  in-       i^^* ' 
jure  him ;  but  to  say  that  the  mistake  cannot  injure  his  as-  skioner  &  ai. 
signs,  is  begging  the  question  altogether.     As  far  as  it  f^-^^^^^'/^i^^^i 
spects  the  debtor,  it  may  not  be  of  any  consequence  wheth- 
er any  mistakes  have  been  made  in  the  record  in  the  Towp 
Clerk's  office,  or  whether  any  record  is  made  there  at  all. 
He  is  a  party  to  the  judgement.     If  he  wishes  to  redeem, 
he  resorts  to  the  office  of  the  County  Clerk,  and  not  to  the 
Town  Clerk.     I  fully  concur  in  the  opinion  which  has  been 
expressed,  that  it  is  of  no  possible  use  to  the  debtor  to 
require  any  record  in  the  Town  Clerk's  office  for  his  ben- 
efit.   That,  as  to  purchasers,  the  Town  Clerk's  office  where 
deeds  are  recorded,  is  the   office  to  which  they  are  to  re- 
sort to  ascertain  the  situation  of  a  title.     4  Vt.  Rep.  486. 

If  the  office  of  the  Town  Clerk,  is  the  office  to  which  a 
purchaser  is  to  resort,  and  if  a  purchaser,  on  resorting  there 
to  ascertain  the  situation  of  a  title,  finds  a  levy  of  an  exe- 
cution, apparently  illegal  and  void,  and  should  purchase 
or  take  a  mortgage  of  the  owner,  whose  land  would  not  be 
divested  by  avoid  levy,  or  should  attach  the  same;  he 
would  be  injured,  if  it  should  afterwards  appear  that  the 
levy  was  recorded  erroneously,  that  the  original  was  cor- 
rect, and  the  original  levy  should  prevail,  notwithstanding 
the  mistake.  Such  a  mistake  would  lead  to  the  injury  of 
the  purchaser  or  attaching  creditor,  the  assignee  of  the 
judgement  debtor,  and  therefore  void  upon  this  principle. 
If  any  mistake  in  the  record  of  the  levy  of  an  execution  in 
the  Town  Clerk's  office  will  avoid  the  levy  so  as  to  pre- 
vent any  title  passing  to  the  creditor,  if  the  the  record  then 
is  for  any  valuable  purpose,  we  think  the  mistake  in  the  re- 
cord of  the  levy  of  this  execution  is  one  which  will  avoid 
it,  and  that  no  title  passed  to  the  plaintiffs. 

The  result  of  the  whole  is,  that  this  execution  wan  not 
truly  recorded  in  the  Town  Clerk's  office  in  Hydepark ; 
the  record  being  so  essentially  defective  and  variant  from 
the  original,  that  it  would  be  considered  as  notice  only  of 
a  defective  levy ;  and  the  requirement  of  the  law  not  being 
complied  with  in  the  levy  of  the  execution,  the  plaintiffs' 
acquired  no  title  thereby. 


1833. 
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' '  T-'fflilM?*'  •      '^^^  judgenaent  of  the  County  Court  ia  tber^fere  affirm- 
>.  >  IC33.       od-^—BATLiEs,  J.  disiontiBg. 
sitimr  k  at.       Toung  ^  Poddock;  for  plaintiffs. 
MopJS;i&M      Saufyer,  for  defendants. 
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ORLiAifi,  Oti8  Thompson  vs.  WiluamAkms. 

March, 

^^^     The  Courtt  in  ezaminios  the  proceedings  of  the  Coaoty  Court,  sitae  a  Coart 
of  Errer ;  and  can  only  examine  the  record. 

Reports  of  auditors  mast  present  all  the  questions  of  law,  by  them  decided, 
whieh  the  parties  require  to  have  examined  by  the  Court  oa  aeeeptiac  or  re- 
jecting the  report* 

No  affidavits  or  statemeats  of  aaditers,  not  iaoorporated  in  their  report*  can 
be  heard  in  objection  to  acce|/ting  the  same,  unless  it  be  to  shew  miseondnot 
in  the  auditors,  or  that  they  refused  to  state  the  facts,  so  as  to  present  the  quee- 
tiooa  of  law,  or  for  the  purpose  of  shewing  new  discerered  evidence* 

The  determination  which  the  County  Court  mabes  en  affidavits  used  for  th* 
purpose  aforesaid,  is  not  subject  to  be  re-  examined  by  this  Court. 

When  the  County  Court  have  accepted  the  report  of  auditors,  the  Court  will 
not  remand  the  cause  to  them  to  enable  the  party  to  move  that  Court  to  re- 
commit the  same  to  auditors,  especially  in  a  case  where  the  sun  is  small,  and 
there  was  evidence  en  both  sidesi 

This  was  an  action  on  book,  commenced  in  the  County 
Court,  where  a  judgement  to  account  was  rendered,  and 
auditors  appointed,  who  made  a  special  report  of  a  small 
sum  in  favor  of  the  plaintiiT.  The  report  was  accompani- 
ed by  a  statement  of  one  of  the  auditors  expressing  a  diffe- 
rent opinion  upon  the  faclSi  from  that  of  the  majority  of  the 
board.  It  was  also  accompanied  with  an  affidavit  of  the 
defendant's  attorney,  who  coincided  with  the  dissenting 
auditor  in  relation  to  the  weight  of  testimony.  A  refer- 
ence to  the  opinion  of  the  Court  will  make  any  further 
statement  of  the  case  here  unnecessary. 

The  defendant  made  several  objections  to  the  report ; 
but  the  report  was  accepted. '  Exceptions  being  taken  by 
the  plaintiff  and  allowed  by  the  Court,  the  case  comes  here 
for  revision. 

After  argument  J  the  opinion  of  the  Court  was  delivered  by 
Williams,  J. — ^This  is  an  action  on  book.   After  judge- 
ment to  account,  it  was  referred  to  auditors  to  take  the  ac- 
countj  who  reported  in  favor  of  the  plaintiff,  and  made  a 
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special  report.    Objeciioos  were  made  to  the  report  by  *^  ^^j^^^r*-  * 
the  defendaot ;  but  the  County  Court  accepted  the  same,       1^33.  % 
and  on  exceptions  taken  to  the  judgement  of  the  County    Tfcwn^oa  \ 
Court,  the  cause  has  come  before  us. 

The  Court,  in  reviewing  the  proceedings  of  the.  Cotmty 
Court,  set  as  a  Court  of  Errors ;  and  the  only  enquiry  which 
can  be,  is,  whether  the  County  Court  erred  on  any  question  . 
of  law  before  them.  This  can  only  be  ascertained  by  an 
examination  of  the  records.  It  is  wholly  useless  to  bring 
before  us  affidavits  or  statements  from  one  or  more  of  the 
auditors,  as  they  cannot  be  taken  into  consideration.  The 
report  of  the  auditors  must  contain  aU  the  questions  of  law 
arising  before  them  and  upon  them.  The  County  Court 
make  their  determination,  and  it  is  that  determination  which 
we  are  to'  review.  The  County  Court  should  never  hear 
any  objections  to  reports  of  auditors  founded  upon  affida- 
vits or  statements  not  incorporated  into  the  reports,  unless 
to  show  misconduct  in  the  auditors,  or  to  show  new  discov- 
ered evidence  as  a  ground  for  a  new  trial ;  and  for  this  rea- 
son, that  tHeir  determination,  founded  on  such  statements 
or  affidavits,  cannot  be  examined  by  the  supreme  tribunal. 
If  any  question  of  law  arises  in  the  course  of  investigation 
before  auditors — if  they  receive  or  reject  testimony  impror- 
erly, — ^in  sliort,  if  they  determine  any  question  of  law  in  the 
course  of  the  trial,  which  the  parties  wish  to  have  review- 
ed by  the  Court  who  appointed  them,  those  questions  must 
be  stated  by  the  auditors  in  their  report,  so  as  to  become  a 
part  of  the  record.  Then  the  Court  who  appointed  them 
can  ascertain  whether  they  have  misjudged  \  and  a^Court  of 
Errors  can  also  determine  whether  the  Court  who  accepted 
the  report  made  any  mistake  in  judgement. 

On  all  questions  of  fact,  the  auditors  are  the  sole  judges : 
and  their  determinations  on  questioifs  of  ihct,  are  not  to  be 
rejudged  by  the  Court.  As  the  auditors  are  the  judges  of 
the  weight  of  testimony,  and  as  their  decision  upon  the  tes- 
timony cannot  be  made  the  ground  of  exceptions  to  the  re- 
port, it  is  useless  to  incumber  the  report  with  a  statement 
of  facts,  unless  for  the  purpose  of  bringing  up  some  ques- 
tion of  law  arising  out  of  the  facts;  and  it  is  still  more  use- 
less to  present  to  the  Court,  who  are  to  accept  or  reject 
their  report,  statements  of  one  or  more  of  the  auditors  or 
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affidavits^  which  are  not  by  the  auditors  made  part  of  the 
report. 

If  the  auditors  refuse  to  state  questions  of  law  on  which 
they  decide, — ^if  they  refuse  to  state  on  what  ground  they 
made  any  determination,  so  that  it  cannot  be  ascertained 
whether  it  was  upon  a  question  of  fact  or  of  law  ;  or  if  they 
act  improperly,  this  may  be  a  ground  of  exception  to  their 
report  to  be  verified  by  affidavit,  and  the  Court  who  ap- 
pointed them  can  thus  set  aside  their  report.  But  the  de- 
termination of  the  Court  upon  such  such  affidavits,  would, 
in  that  case,  be  final,  and  could  not  be  re-examined  in  a 
Court  of  Error.  Except  for  this,  or  some  similar  purpose, 
no  affidavits  should  ever  be  received  in  opposition  to  a  re- 
port of  auditors. 

This  view  of  the  law  disposes  of  the  case  now  before  us. 
It  appears  that  the  plaintiff  charged  a  quantity  of  coal. — 
The  auditors  found  that  all  but  a  small  quantity  was  deliv- 
ered to  the  plaintiff  as  payment  either  in  whole  or  part  of  a 
certain  contract  which  one  Chase  had  made  with  the  plain- 
tiff;  of  course  they  disallowed  that  charge.  The  auditors 
found  that  a  small  quantity  of  the  coal  had  been  delivered 
by  the  plaintiff  to  the  defendant,  for  which  he  was  to  re- 
ceive a  scythe,  which  he  had  not  received ;  and  for  the  val- 
ue of  this,  they  find  the  defendant  indebted  to  the  plaintiff. 
In  all  this  they  determined  upon  the  weight  of  testimony, 
and  upon  that,  their  determination  was  final. 

A  motion  is  now  made  by  the  plaintiff  to  remand  this 
cause  to  the  County  Court ;  but  we  see  no  reason  for  this. 
If  this  judgement  ought  to  be  reversed,  we  must  reverse 
it,  and  appoint  auditors  to  determine  this  controversy.  If 
we  send  it  back  to  the  County  Court,  their  judgement  ought 
to  be  the  same  as  it  was  before,  to  wit,  they  must  accept 
the  report*  We  have  no  reason  to  believe  that  the  Coun- 
ty Court  would  send  this  subject  again  to  auditors.  The 
amount  in  controversy  alone  would  forbid  that  course.  The 
sum  in  controversy  is  too  small  to  be  the  subject  of  a  pro- 
tracted litigation.  As  a  matter  of  favor,  we  should  not  be 
disposed,  if  it  was  practicable,  to  remand  this  cause  to  the 
County  Court.  Upon  this  motion,  however,  we  have  ex- 
amined all  the  papers,  and  have  no  reason  to  believe  that  the 
auditors  made  any  mistake.    They  rejected  evidence  of  the 
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contract  of  Chase,  it  is  true ;  but  they  found  some  part  of  ^?^*^7'» 
the  plaintiff's  charges  were  for  coal  delivered  on  that  con-  I833/ 
tract,  and  therefore  disallowed  them ;  and  the  contract  had 
no  connexion  with  the  charges  which  they  did  allow.  It 
is  true  the  auditors  did  not  agree  in  relation  to  the  facts. — 
A  majority  thought  certain  facts  were  proved — the  other 
auditor  thought  they  were  not :  and  the  attorney  coincides 
in  opinion  with  the  auditor  who  dissented ;  but  who  can 
say,  that  the  same,  or  another  set  of  auditors,  might  not  a- 
gain  disagree,  or  that  they  would  come  to  a  different  con- 
clusion. The  manner  in  which  these  facts  and  testimony 
are  presented  to  us  by  the  report  of  a  majority  of  the  au- 
ditors, two  additional  reports  or  statements  from  the  one 
who  disagreed  with  them,  and  the  affidavit  of  the  defend- 
ant's attorney,  show  how  utterly  unsafe  and  improper  it 
would  be  to  decide  uf  on  any  question  presented  in  this 
manner.  We  can  see  no  purpose  to  be  answered  by  re- 
manding this  to  the  County  Court. 
The  judgement  of  the  County  Court  must  be  affirmed. 

Marsh  fy  Leslie^  for  plaintiff. 
Reffjieldf  for  defendant. 


Stephen  Stone  vs.  Charles  Seaver. 

A  writ  of  AudUa  Querela  it  not  within  the  eleventh  section  of  the  Statnte  of, 
Ltmitationi,  which  requires  writs  of  error,  &c.  to  be  broaght  withiaajear 
from  the  rendition  of  the  judgement. 

It  is  not  necessary  in  a  writ  of  Audita  Qutrelato  allege  that  the  act  complain- 
ed of,  was  done  frandalently  and  deceitfnlly,  especially  if  the  acts  eomplained 
of  do  shew  fraud  and  deceit  in  the  party. 

Where  a  plaintiff  procures  a  deputised  person  to  make  a  return  that  he  ser- 
Ted  a  writ  by  leering  a  copy  with  the  defendant,  when  he  knew  that  no  such 
copy  was  left,  and  that  no  notice  was  giren  to  the  defendant,  and  takes  a  judge- 
ment thereon,  such  judgement  will  be  declared  null  on  a  writ  of  Audita  Que- 
r»Ia,  and  the  party  against  whom  it  was  rendered  may  recover  all  damages 
which  he  has  sustained  thereby. 

Such  Audita  Querela  may  be  maintained,  although  no  execution  has  issued 
on  the  judgement. 

This  was  an  Audita  Querela  to  set  aside  a  judgement  of 
the  defendant  against  the  plaintiff,  rendered  by  a  Justice  of 
the  Peace,  on  the  14th  day  of  January ,  A.  D.  1829,  on  the 
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groaod  of  fraud  in  obtaining  said  judgement.  The  aitacb- 
ment  in  the  original  suit  was  served  by  an  authorized  per- 
*~  son,  and  the  complaint  of  the  plaintiff  is,  that  the  defend- 
ant procured  said  authorized  person  to  indorse  on  the  back 
of  said  writ  that  he  had  served  the  same  on  the  plaintiff,  by 
attaching  as  his  property,  ten  tons  of  hay ;  and  oo  the 
same  day,  left  a  true  and  attested  copy  of  said  writ,  with  a 
list  of  the  property  endorsed  thereon,  with  the  plaintiff  f 
when  the  defendant  well  knew  that  said  authorised  person 
had  left  no  such  copy  with  the  plaintiff,  and  that  the  plain- 
tiff had  no  notice  of  said  suit  against  him.  The  writ  be- 
ing returned  to  the  Justice,  a  judgement  by  default  was 
rendered.  The  declaration  contained  no  direct  allegation 
of  fraud  and  deceit  in  obtaining  the  judgement  complain- 
ed of. 

The  defendant  plead  in  bar,  that  the  Audita  Querela  was 
not  commenced  and  served  within  one  year  next  after  the 
rendition  of  the  judgement  sought  to  be  reversed,  nor  with- 
in one  year  after  the  judicial  proceedings  had. 

To  this  plea  the  plaintiff  demurred. — And  joinder  by 
defendant. 

Young  fy  Hillf  for  plaintiff* — The  judiciary  act,  passed 

March  2d,  1797 — Rev.  Laws,  p.  61,  Sec.  12^irects,  "that 

.  on  any  judgement  rendered  by  a  Justice  of  the  Peace,  either 

by  confession,  or  otherwise,  the  writ  of  Audita  Querda  shall 

be  allowed,"  &c. 

The  Justice*  Ac tt  passed  March  4th,  1797 — ^Rev.  Laws, 
p.  126,  Sec.  7— directs,  "  that  no  judgement,  sentence  or 
decree,  had  or  rendered  by  any  justice  of  the  Peace  within 
this  State,  on  the  merits  of  any  cause  or  action,  within  the 
jurisdiction  of  a  Justice,  shall  be  removed  by  a  writ  cf  er-- 
ror,  certiorari^  or  any  other  process  whatever ;  or  shall  be 
re-examined,  or  reversed  by  the  Supreme  Court  of  Judi- 
cature, any  law,  usage  or  custom  to  tho  contrary  not- 
withstanding." 

The  Limitation  Act,  on  which  the  defendant  relies,  was 
passed  November  6th,  1797 — ^Rev.  Laws,  p.  291,  Sec.  11. 
That  act  applies  expressly  and  solely  to  matters  of  error 
and  defect,  where  the  proper  remedy  would  be  by  writ  of 
error,  or.  some  suit  in  the  nature  of  that  writ;  and  has  no 
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more  effect  in  limitiog  the  operation  of  a  writ  of  Audita 
^uerdaj  than  the  preceding  Justice  Act  has  in  doing  away 
«Uirely  its  operation  upon  the  judgements  and  doings  of  a 
Justice  of  the  Peace ;  for  the  plain  reason,  that  no  suit  in 
the  nature  of  a  writ  of  error  can  apply  there^  being  taken 
away  by  statute  previous  to  the  passing  of  the  Limitation 
Act.  This  act,  therefore,  must  necessarily  be  confined  in 
its  operation  to  judgements  and  doings  of  the  County  Court, 
and  such  other  Courts,  whose  errors  and  defects  might  have 
been  remedied  at  the  passing  of  this  act,  and  siUl  might  be 
remedied,  by  writs  of  error  or  suits  in  the  nature  of  that 
writ.  It  can  only  apply  to  writs  or  suits  for  the  correction 
of  errors  or  defects  in  a  judgement  either  in  law  or  infdct^ 
committed  by  the  Court ;  and  cannot  apply  to  a  case  com- 
ing before  the  County  Court  as  by  original  writ,  founded 
solely  upon  the  fraud  and  misconduct  of  the  recovering 
party.  The  Statute  of  Limitations  does  not  even  mention 
this  writ^  or  this  kind  of  remedy ;  nor  could  this  kind  of 
wrong  or  injury,  or  the  mode  of  redressing  it,  ever  have 
been  contemplated  by  that  statute. — Chip.  Rep.  p.  387. — 
1  Vt.  Rep.  p.  433. — 2  Vt.  Rep.  p.  407. — 1  Aik.  Rep.  p. 
107-321-359-363. 

We  contend  that  the  plaintiff  is  entitled  to  relief;  and 
without  the  aid  of  an  Audita  Querela ^  the  arm  of  the  law 
would  be  quite  too  short  to  relieve  against  this  most  daring 
and  obnoxious  of  all  practices  under  color  of  legal  pro- 
ceedings. This  mode  of  obtaining  relief  was  the  only  one 
extant.  The  record  shows  a  judgement  which  remains 
good  for  eight  years  from  its  rendition,  without  this  rem- 
edy. And  if  a  judgement  be  obtained,  however  gross 
the  fraud,  or  ingenious  the  stealth,  according  to  the 
doctrine  contended  for  by  the  defendant,  after  a  lapse 
of  one  year  from  the  date  of  the  record  thereof,  it  would 
be  a  valid  judgement  to  all  intents  and  purposes,  even 
against  the  remedy  here  sought.  If  so,  it  might  be  again 
sued  and  enforced  without  a  possibility  of  relief. 

A  defence  in  a  suit  on  such  judgement  must  be  of  no  a- 
vail :  that  is  not  the  way  of  avoiding  a  recorded  judgement. 
In  such  case,  the  corrupt  party  would  always  keep  his 
judgement  a  secret  till  after  the  year  had  expired. 
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^SfccV'V  P'6^6  relief  from  impendiDg  evils  which  appear  to  have  the 
1833.        sanction   of  judicial   proceedings.      Thus   a  judgement 
stoDa       wrongfully  obtained  is  to  be  relieved  against  as  expressed 
Bearer.      ^^  ^^^  ^^^®  Weeks  VS.  Lawrence,  I  Vt.  Rep.  p.  433. 

So  it  operates  to  relieve  against  an  execution  already 
levied,  though  wrongfully,  as  in  the  case  Hurlbut  vs.  Mayo, 
Chip.  Rep.  387. 

Hence  the  objects  of  Audita  Querela  seem  to  be  broad 
in  their  beneficial  purposes — always  intended  to  operate 
upon  the  wrong  of  the  parly  against  whom  it  issues ;  but 
still  to  relieve  against  some  matter  of  record,  by  which  the 
party  does  or  may  attempt  to  avail  himself.  And  it  can- 
not be  necessary  that  he  shall  be  in  the  very  act  of  oppres- 
sing his  adversary  ;  but  that  he  has  it  in  his  power,  unless 
his  hands  be  staid. 

J.  Fletcher,  for  defendant. — The  writ  of  Audita  Querela 
was  prayed  out  on  the  12th  day  of  April,  1831,  and  ser- 
vice made  on  the  defendant  on  the  30th  day  of  said  April, 
being  more  than  a  year  next  after  the  rendition  of  final 
judgement  by  Justice  Skinner. 

The  only  question  raised  in  the  case  is,  whether  an  Au^ 
dita  Querela  must  be  prayed  out  and  served  within  one 
year  next  after  final  judgement  sought  to  be  reversed  by 
the  same. 

The  statute  requires  the  action  to  be  brought  in  one 
year. — Stat.  291. 

The  judgement  before  Skinner  is  sought  to  be  reversed 
by  this  writ  for  error  or  defect. 

This  is  a  suit  for  that  purpose.  The  case  is  within  the 
provisions  of  the  act. 

The  opinion  of  the  Court  was  pronounced  by 

Williams,  J. — This  is  a  writ  of  audita  querela  to  which 
the  defendant  pleads  the  Statue  of  Limitations  in  bar. — 
The  Statute  is  '<  that  no  judgement  or  proceedings  in 
Courts  of  Justice  in  any   real  or  personal  action  shall  b^ 

It  is  considered  that  the  writ  ot  Audita  Querela  is  in  the 
■ature  of  a  bill  in  equity,  for  the  purpose  of  obtaining  com- 
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reversed  or  aroided  for  any  error  or  deiisef  therein  unless 
the  writ  of  error  or  suit  for  reversing  such  judgement  or 
proceedings  in  course  of  justice  be  commenced  and  duly" 
served  on  the  defendant,  or  defendants  in  error,  within 
one  year  next  after  the  rendition  of  the  judgement,  or  with* 
in  one  year  next  after  such  error  or  defect  shall  have  iih 
tervened."    To  this  plea  the  plaintiff  has  demurred: 

The  Courts  in  this  State  have  considered  the  wrix  of  an^ 
dita  querela  as  a  remedy  applicable  to  cases  like  the  one 
set  forth.  In  the  case  o(  Marion  vs.  fVilkinsj  1.  Aik.'10T« 
and  in  the  case  of  Dodge  vs.  Hubbel^  1  Vt.  Rep.  491,  ittras 
recognized  as  a  principle  incur  system  of  jurisprudence,  ^ 
that  an  audita  querela  is  a  proper  remedy  when  a  JudgCr 
ment  of  a  Justice  of  the  Peace  has  been  obtainea  egainst  .^ 
a  party,  who  has  had  no  suitable  notice  to  appear  and  de^ 
feud  against  the  same.  It  is  emphatically  the  proper 
remedy  when  a  party  has  been  precluded  from  having  no- 
tice by  the  misconduct  of  the  party  who  obtained  ihe  .. 
judgement.  To  maintain  this  writ,  it  is  not  necessary  that 
the  party  who  brings  it,  should  be  actually  in  execution. 
It  is  sufficient  if  he  is  liable  to  an  execution  on  a  juidge-. 
ment  obtained  against  him  without  notice.  He  may.sus^ 
tain  his  writ  of  audita  querela  quia  timet. 

The  object  is  not  always  to  annul  or  vacate .  a  fu({ge^  ^ 
ment.     It  frequently  supposes  the  judgement  to  be  regii- ' 
lar  and  is  brought  to  set  aside  the  execution.     The  pbiject 
is  sometimes  for  the  recovery  of  damages  alone.     Annul- ^ 
ling  the  judgement  is  rather  the  incidental  than  the  direct    * 
object  of  the  writ. 

It  is  not  a  writ  of  error,  or  in  the  nature  of  a  writ  of  er-> 
ror  or  certiorari,  to  reverse  a  judgement.  The  judgement 
therein  is  never  to  affirm,  though  it  sometimes  is  to  vacate 
a  judgement.  If  it  were  a  writ  of  error  or  in  the  nature 
of  a  writ  of  error,  it  would  not  be  brought  to  examine  a 
judgement  rendered  by  a  Justice  of  the  Peace,  as  the  judge- 
ment of  a  Justice  of  the  Peace,  can  only  be  reversed  on 
appeal ;  and  are  not  subject  to  removal,  or  to  be  re-exam- 
ined or  reviewed  in  the  languajgej?f  the  Statute  ^'  by  writ 
of  error  eer^toran  or  any  other  process  whatever,  (sec.  7 
Justice  act)  whereas  it  is  expressly  admitted  by  the  12th 
Section  of  the  judiciary  act,  that  a  writ  of  audita  qnneh 
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may  be  brought  on  a  judgeoMiit  rendered  by  a  Jaelio#  of 
the  Peace. 

It  differs  from  a  writ  of  error  or  certiorari  in  this,  an  «t^ 
dita  fuerela  is  founded  upon  facts  not  appearing  on  the  re- 
cord and  not  before  the  Court  who  rendered  the  judge- 
ment. These  facts  must  be  set  forth.  They  may  be  trav- 
ersed Mr  their  sufficiency  denied  by  a  demurrer.  It  is  in 
the  nature  of  an  original  suit,  or  as  it  is  sometimes  said,  in 
the  nature  of  a  bill  in  equity.  A  writ  of  error  is  founded 
ilpon  the  record,  brings  it  up  for  the  examination  of  the 
record  and  correction  of  any  errors  intervening  thoreki. 
Unless  it  be  for  some  error  in  fact,  as  infamy^  &c.,  no  issue 
of  fact  can  be  joined  thereon. 

A  writ  of  certiorari  brings  the  record  and  in  sonte  cases 
the  evidence  upon  which  the  adjudication  was  bad  by  the 
inferior  tribunal,  and  when  they  are  certified,  the  Supreme 
Tribunal  determine  upon  them  whether  the  decision  of  the 
inferior  was  correct,  and  either  affirm  or  quash  the  procee- 
dings, but  no  facts  are  to  be  controverted  and  tried  by 
jury. 

.  From  .this  view  of  the  nature  of  a  writ  of  andita  querela^ 
it  is  obvious  that  it  does  not,  and  cannot  come  within  the 
section  of  the  Statute  of  Limitations  before  mentioned. 

That  Section  (Sec.  11  Limitation  Act)  appears  designed 
t6  limit  the  time  within  which  a  writ  of  error,  or  writ  in 
the. nature  of  a  writ  of  error  shall  be  brought  for  the  pur- 
pose of  reversing  a  judgement.  It  speaks  of  the  defend- 
'  ant  or  defendants  in  error,  also,  of  errors  or  defect  in  tho 
judgement;  and  although  the  term  made  use  of  is  more 
general,  to  wit,  '*  the  writ  of  error  or  suit  for  reversing  the 
judgement"  yet  we  think  that  by  the  term  suit,  must  be 
understood  such  a  suit  as  brings  the  record  in  controversy, 
and  has  directly  for  its  object  the  reversing  a  judgement 
for  some  error  or  defect  therein,  and  is  in  the  nature  of  a 
writ  of  error.  In  this  view  it  would  probably  embrace  tlie 
writ  of  certiorari. 

It  is  very  clear  that  it  would  not  be  extended  to  all 
writs  of  audita  querela  as^the  cause  for  which  the  writ  may 
be  brought  may  not  tiflsc  in  many  cases  under  more  than 
a  year  from  the  rendition  of  the  judgement,  as  in  the  case 
of  payment  or  discharge  of  one  of  two  joint  debtors  from 
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commitmeBt  on  an  execution,  i^nd  911)  alias  execution  issu-    ^J^'^r** 
ing  more  than  a  year  thereafter.  .  issd/  * 

Moreover  at  an  errooeoug  judgement  supposes  tb9tthe*    ^^^Z 
party  had  regular  notice  of  the  proces9   on  which   the     -^J^^ 
judgement  was  rendered,  he  knows  whether  error  has  in-   ,  . 
tcrvened.    In  those  proceedings  which  are  subject  to  be    .^ 
reversed  or  quashed  on  certiorari^  the  party  is  supposed  to 
have  notice  and  may  well  be  limited  to  bring  his  writ  to     .  . 
reverse  the  judgement  within  a  year,  "'   /      • .   % 

But  in  a  judgement  like  the  one  here  complained  of, 
the  party  is  supposed  to  have  no  notice.  He  may  neither 
know  of  the  judgement  or  the  manner  in  which  it  is  pro- 
cured until  years  after  it  was  rendered.  To  limit  him  '  * 
to  a  year  within  which  he  must  bring  his  suit  would  in  ef- 
fect deny  the  remedy  altogether.  •    ,      •     ,^  • 

As  the  section  of  this  Statute   does  not  name  a  writoT         *    '^     '-   *    •  . 
audita  quertlaj  as  it  could  not  with   propriety  be  extended   •'    .^\  \ 
without  doing  violence  to  the  spirit  of  the  lawgiving  the       *       .'   '" 
remedy,  as  well  gs  the  Statute  of  Limitations,  we  are  of 
opinion  that  tne  plea  does  not  interpose  any  bar  to  the  *     *-        \ 

plaintiff's  writ. 

This  will  lead  us  to  examine  the  complaint,  and  inquire 
whether  there  are  those  defects  in  it  which  have  been  urg-  *^ 

ed.     It  is  said  there  is  no  allegation  of  fraud  and  deceit  •    " 

in  the  defendant,  and  we  are  referred  to  the  case  of  Love-      '  .  ,    *    '    * , 

joy  vs.  Webber,  10  Mass..  10 J,  where  it  is  said  that  such  an  '    *    ' 

allegation  is  essential.  The  book  is  not  in  town  so  that 
we  can  examine  the  case.  If  it  decided  that  the  words 
fraudulently  and  deceitfully,  must  be  made  use  of  in  a  writ, 
without  which  it  would  be  bad,  I  should  hesitate  before  I 
could  subscribe  to  the  authority.  If  it  decides  that  those 
facts  must  be  set  forth  which  show  fraud  and  deceit  in  the 
party  complained  of,  this  declaration  is  not  liable  tq  objec- 
tion on  that  account. 

Though  somewhat  loosely  drawn  and  though  it  does  not 
particularly  specify  the  manner  in  which  the  writ  was 
served,  yet  it  does  say  that  the  defendant  caused  a  return 
to  be  made  by  the  person  deputed  to  serve  the  writ,  that  a 
copy  was  left  with  him  when  he  (Seaver)  knew  no  such  co- 
py was  left,  and  that  complainant  had  no  notice  of  the 
suit.     This  is  a  sufficient  allegation  of  fraud  and  deceit  in 
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•^  '/  ^Hlmhi*    ^^^  defendant,  to  satisfy  that  requirement  in  the  declara- 
"i833^-^  lion  if  it  be  necessary. 
S    iioni'  If  this  return  bad  been  made  by  a  Sheriff  or  a  regular 

officer,  it  might  be  questioned  whether  such  an  allegation 
would  be  received  against  his  return.  Whether  his  re- 
turn 'would  not  be  conclusive  as  to  that  part,  not  to  be 
controverted  in  a  writ  of  audita  querela  and  the  party  left 
to  take  his  remedy  for  a  false  return. 

Rut  however  this  may  be  as  to  returns  made  by  the  reg- 
ular officers,  no  such  effect  can  be  given  to  a  return  of 
service  made  by  a  person  deputed  at  the  risque  and  request 
of  the  plaintiff  in  a  suit.  The  acts  and  doings  of  such  a 
person,  if  done  at  the  request  and  by  the  procurement  of 
a  plaintiff  may  b^  treated  as  the  act  of  the  plaintiff  him- 
self and  are  not  entitled  to  that  confidence  which  is  repos- 
ed in  the  doings  of  a  Sheriff  or  Constable. 

We  do  not  discover  that  the  declaration  is  insufficient 
or  that  it  will  not  stand  the  test  of  a  demurrer.  The  judge- 
ment of  the  Court  is  that  the  plea  in  bar  is  insufficient,  and 
the  judgement  rendered  as  purported  to  have  been  render- 
ed by  John  Skinner,  Esq.  a  Justice  of  the  Peace  in  favor 
of  the  defendant,  Seaver,  against  the  complainant.  Stone, 
is  hereby  annulled,  and  the  plaintiff  recover  his  damages 
and  costs. 


*     » 


OaLiAva  MosES  Chase  w.  Henry  Smith. 

1S39.  ^  ifftiUts  eAtryJo  a  book,  made  by  a  parson  ag aiatt  bit  iatarest  at  tho  fiaia, 

^^"""^^^^  if,  altar  bit  daatb,  admiitible  as  evidanca  of  tbe  faet  batweea  tbird  persons, 
if  ha  conJd  hsrs  been  examioed  to  i(  ia  his  life-tima. 

At  common  law,  a  party  to  a  suit  cannot  give  in  CTidenoa  bis  own  book,  with- 
out i}f  atideneo  of  soma  third  psrson  to  show  that  tha  aatries  warn  justly 
made. 

Tha  dafaadant  to  as  notion  shall  not  ba  parmittad  to  dafoat  tba  elaim  of  tha 
plaintiff  by  crediting  SQch  elaim  to  the  account  of  a  tbird  person,  and  giving 
the  same  Sn  aridence  (o  the  jury,  withoot  OTidenca  that  tha  plaintiff  consented 
to  such  credit 

m 

A  party  to  a  suit  shall  not  make  eridenee  for  himself. 

A  father  can  varfroJ^sell,  or  give  his  minor  son  his  time,  till  he  is  21  yearn  of 
age;  and  after  thai,  the  son  is  entitled  to  his  earnings. 

This  was  an  action  of  A$8umpnt  fbr  work,  labor  and  ser- 
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vices,  done  and  performed  by  the  plaintiff,  for  and  at  the 
special  instance  and  request  of  the  defendant,  in  the  year 
1826 — plaintiff  claiming  forty  dollars. 

The  defendant  plead  the  General  Issue,  non-assumpsit, 
and  gave  notice  that  when  said  labor  was  performed,  he 
was  partner  with  one  Walker,  in  trade ;  and  that  the  plain- 
tiff was  a  minor,  under  twenty-one  years  of  age.  Issue 
joined  to  the  country. 

The  plaintiff,  to  support  the  issue  on  his  part,  gave  evi- 
dence to  the  jury  tending  to  prove,  that  in  1325,  he  was 
seventeen  or  eighteen  years  of  age ;  and  in  that  year,  his 
father  gave  or  sold  the  plaintiff  his  time  till  he  was  twen- 
ty-one years  of  age* — That  there  was  no  writing  witness- 
ing this  gift  or  sale. — That  afterwards,  in  March,  1 826, 
the  plaintiff  told  the  defendant,  that  the  plaintiff's  time 
was  his  own,  and  let  himself  to  the  defendant  for  j^9,50 
per  month,  to  work  for  him  six  months,  if  they  so  long  a- 
greed. — Plaintiff  to  receive  his  pay  in  a  yoke  of  steers, 
and  some  clothing  and  money. 

The  defendant  agreed  to  pay  the  plaintiff  in  persona  for 
his  labor,  and  not  try  to  turn  it  on  an  old  debt  which  the 
plaintiff's  father  was  owing  the  defendant  and  Walker. — 
Plaintiff  went  to  work  for  the  defendant  in  said  March,  and 
left  off  in  July  after,  and  the  defendant  had  paid  the  plain- 
tiff nothing  for  his  services. 

The  defendant  gave  evidence  tending  to  shew,  that  it 
was  not  a  matter  of  notoriety  that  the  plaintiff's  father  gave 
or  sold  the  plaintiff  his  time  in  1825,  or  at  any  other  time  : 
also  gave  evidence  tending  to  shew,  that  the  father  hired 
out  the  plaintiff  to  labor  subsequently  to  the  plaintiff's  la- 
bor for  the  defendant,  and  recovered  pay  for  the  same. 

The  defendant  offered  in  evidence  the  company  ledger, 
containing  the  account  against  said  Chase,  the  elder,  which 
account  was  previous  to  the  plaintiff's  work  for  the  defen- 
dant. And  in  this  account,  said  Chase,  the  elder,  had 
credit  for  the  plaintiff's  labor. 

The  plaintiff  objected  to  said  book  going  to  the  jury  as 
evidence,  and  the  Court  excluded  the  same.  To  which  the 
defendant  excepts. 

The  defendant  requested  the  Court  to  charge^  the  jury 
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that  the  father  could  not  roako  a  verbal  or  parol  contract 
with  18  son  to  emancipate  or  free  him  from  the  legal  natu- 
ral ties  to  his  parent,  but  the  same  contract  should  be  in 
writing.  2d,  If  a  parol  or  verbal  gift  or  contract  could  a- 
vail,  so  as  to  emancipate  the  son  and  enable  him  to  make 
contracts  independant  of  the  parent,  such  gift  or  contract 
should  be  made  public  before  it  affects  third  persons.  3d, 
If  the  jury  should  find  the  fact,  that  the  father  had  attempt- 
ed to  appropriate  the  plaintiff's  work  and  labor  to  his  own 
use,  or  to  bring  it  in  to  file  against  the  defendant,  it  is  not 
in  the  power  of  the  defendant  to  resist  the  father's  claim, 
unless  the  defendant  is  in  possession  of  a  writing,  or  there 
is  a  notorious  declaration  of  the  father  that  he  had  given 
his  son  his  time. 

Charge.'^TheTe  can  be  no  doubt  the  father  can  verbal- 
ly sell  or  give  his  minor  son  his  time ;  and  if  thin  be  dooe^ 
the  son  is  entitled  to  bis  subsequent  earnings.  If,  from  the 
evidence,  you  find  that  Samuel  C.  Chase,  in  1825,  did  sell 
or  give  his  son  Moses  his  time  till  be  was  twenty^one  years 
of  age,  then  you  will  find,  that  the  plaintiff  had  a  right  to 
hire  himself  to  the  defendant,  and  receive  his  wages :  and 
if  you  find  that  the  plaintiff,  having  this  right,  did  hire  him- 
self to  the  defendant,  and  labpr  for  him  nearly  three  montba 
in  the  spring  and  summer  of  1826,-  you  will  find  for  the 
plaintiff  to  recover  what  he  merited,  and  the  interest  of  the 
money  from  that  time  to  this.  But  if  the  plaintiff's  time 
was  not  his  own,  and  he  had  no  right  to  receive  his  wages, 
you  will  find  for  the  defendant  his  costs. 

The  jury  returned  a  verdict  for  the  plaintiff  his  damages 
and  costs.  The  defendant  excepted,  because  the  Court 
did  not  charge  as  requested;  and  because  they  charged  as 
above.  Exceptions  allowed,  and  the  case  ordered  to  the 
Supreme  Court  for  final  decision. 

After  argument  by  counsely  The  opinion  of  the  Court  was 
pronounced  by 

Batlies,  J. — ^The  bill  of  exceptions  shows  that  the  de- 
defendant  offered  in  evidence  the  company  ledger  contain- 
ing the  account  against  said  Chase,  the  elder,  which  ac- 
count was  previous  to  the  plaintiff's  work  for  the  defend* 
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ant.    And  in  thift  account,  said  Chase,  the  elder,  had  cred-    ^S£/S^* 
it  Sot  the  plaintiff's  work.    The  plaintiff  objected  to  said       i^3. 
book  going  to  the  jury  as  evidence,  and  the  Court  exclu-      ^^Ijl 
ded  the  same.  Smlih. 

It  was  decided  in  the  case  of  Higham  fy  wife  vs.  RiJg- 
vmtff  10  East.  109,  that  if  a  person  have  peculiar  means  of 
knowing  a  fact,  and  make  a  declaration,  or  written  entry 
of  that  fiict,  which  is  against  his  irUerest  at  the  time,  it  is 
evidence  of  the  fact,  as  between  third  persons  after  his 
death,  if  he  could  have  been  examined  to  it,  in  his  life 
time.  And  therefore  an  entry  made  by  a  man-midwife,  in 
a  book,  of  having  delivered  a  woman  of  a  child  on  a  cer* 
tain  day,  referring  to  his  ledger  in  which  he  had  made  a 
charge  for  his  attendance,  which  was  UMirked  as  paid^  is 
evidence  upon  an  issue  as  to  the  age  of  such  child  at  the 
time  of  his  afterwards  suffering  a  recovery. — (See  also  4 
T.  R.  614-669.— 5  T.  R.  121.— I  Camp.  367.) 
*  But  at  common  law,  a  party  to  a  suit  cannot  give  in  evi- 
dence his  own  book  without  evidence  to  support  it :  This 
appears  in  the  case  of  Price  vs.  Torringfon,  Salk.  286— 
'*  The  plaintiff  being  a  brewer,  brought  an  action  against 
the  Earl  of  Torrington  for  beer  sold  and  delivered,  and  the 
evidence  given  to  charge  the  defendant  was,  that  the  usual 
way  of  the  plaintiff's  dealing  was,  that  the  draymen  came 
every  night  to  the  clerk  of  the  brew-house,  and  gave  him 
an  account  of  the  beer  they  had  delivered  out,  which  he  set 
down  in  a  book  kept  for  that  purpose,  to  which  the  dray- 
men set  their  hands,  and  that  the  drayman  was  dead,  but 
that  this  was  his  hand  set  to  the  book ;  and  this  was  held 
good  evidence  of  a  deliver ;  otherwise  of  the  shop-book 
itself  singly,  without  more." — (See  also  Pitman  vs.  Mad- 
dox,  Salk.  690.— Bui.  N.  P.  282.) 

In  the  case  of  Idetcis  vs  Norton^  1  Wash.  76,  the  Court 
say,  "  Ever  since  the  decision  of  Ld.  Torrington's  case,  the 
law  has  been  settled,  that  a  book  of  accounts  in  the  hand- 
writing of,  and  kept  by,  a  clerk,  who  is  since  dead,  is  prop- 
er evidence  upon  these  facts  being  proved." 

But  the  case  at  bar,  does  not  come  within  any  common 
law  principle.  Here  the  defendant  credited  the  planitiff*s 
labor  to  the  old  account  of  the  plaintiff's  father,  withovt 
the  knowledge  or  consent  of  either  of  them.     Unless  there 
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lyas.  evidence  tending  to  show,  that  the  plaintiff  consented 
that  Ills  labor  should  be  credited  and  applied  in  payment 
"of  his  father's  old  debt,  it  would  be  extremely  wrong  to 
sufTer  this  entry  in  the  ledger  to  go  to  the  jury  as  evidence  : 
it  would  be  saying,  the  defendant  had- a  right  to  make  evi- 
dence for  himself,  and  with  it  defeat  his  own  solemn  con- 
tract, by  fuming  the  plaintiff's  labor  to  pay  his  father's  old 
debt,  contrary  to  what  was  expressly  agreed  between  the 
parties. 

The  County  Couri,  in  their  charge  to  the  jury,  say,  "There 
can  be  no  doubt  the  farther  can  verbally  sell  or  give  his  mi- 
nor soQ  his  time ;  and  if  this  be  done,  the  son  is  entitled  to 
his  subsequent  earnings."  This  doctrine  ieema  to  be  well 
established  by  the  decision  of  this  Court,  in  the  case  o(  Jo- 
seph Chase  2d  vs.  Curtis  EUdns ;  2d  Vt.  Rep.  290.  In  that 
case,  the  Court  did  not  consider  that  the  contract  between 
father  and  son  must  be  proved  by  writing. 

We  find  no  fault  in  the  proceedings  of  the  Court  below 
in  this  action  ;  therefore, 

Judgement  is  affirmed. 

Young  fy  Hill,  for  defendant. 
Sumner  ^  Fletcher,  for  plaintiff. 
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Sampson  Davis  vs,  Zkrau  Beebe. 

.  Wheo  a  soii  before  a  Justice  if  eootinucd  for  notice,  and  the  plaintiff,  before 
talcing  oat  execution,  enters  into  a  recognizance  to  refund  what  may  be  reeov- 
ered  by  a  writ  of  refiew,  according  to  the  provisiout  of  the  18th  Section  of  the 
Jottiee  Act,  the  party  cannot  plead  in  bar  co  ■nch  writ  of  review  that  the  de- 
feodaat  wai  in  the  State  at  the  time  judgement  was  rendered  against  him. 

The  proceeding!  of  the  Jnslice,  in  snch  case,  are  equivalent  to  an  adjudica- 
tion that  the  defendant  was  cut  of  the  State,  and  had  no  notice  of  the  suit. 

This  was  a  writ  of  review,  brought  to  reverse  a  judge- 
ment of  a  Justice  of  the  Peace,  in  favor  of  the  defendant 
against  the  plaintiff.  From  the  declarationVJt  appears, 
that  the  defendant  commenced  his  process  before  Charles 
Kingsbury,  Esq.  returnable  on  the  23d  day  of  August, 
1828,  when  the  cause  was  called,  and  the  present  plaintiff 
not  appearing,  was  continued  to  the  25th  of  August,  for  no- 
tice to  the  defendant.     On  that  day,  a  judgement  against 
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the  then  defendant  was  rendered  Vy  default  j  but  b«fard  (b  -    ^^JT* 
ecution  iaaued,  a  suitable  recognizanpe  was  gitej^  Jjy  plain-      >95a^ 
tiff  to  refund,  in  case  ef  reviewr  according  to  the  statute.     -0^^ 
,     This  suit  was  brougbtbefore  th^  said  Justice  who  rendered 
ihe  original  judgement  in  favor  ofBe^e  vs.  Daais.    Indg^ 
ment  was  rendered  for  the  defendant  j   whereupon,  ihe 
plaintiff  appealed  to  the  County  ..Court.     Jn  tile  County 
Court  the  defendant  plead  in  bar,  that  at  the- time  whqp  he 
commenced  his  original  w'^.  agamst  tjie  pr^^ent  plaintiflT, 
said  plaintiff  was  not  out  of  the  State.  *     - 

To  this  plea  the  plaib tiff  demurred  specially,  and  jassign" 
ed  for  cause,  "  that  the  said  Beeb$  has  not  averred  that  said 
Davis  had  noticp  of  the  service  of  his  (said  Beebe's)  pro- 
cess before  said  action  was  defaulted."  Joinder  by  defen- 
dant. 

Upon  these  pleadings,  the  County  Court  rendered  judge- 
ment for  defendant,  and  exceptions  being  allowed  to  plain- 
tiff, the  case  is  now  presented  to  the  Supreme  Court  for 
revision. 

« 

Mr.  Starkweather,  for  plaintiffs  insisted,  in  substance,  that 
independent  of  the  statute  in  relation  to  review,  See.  18th 
of^the  justice  act,  the  only  remedy,  where  a  defendant  had 
been  deprived  of  his  day  in  Court  for  want  of  notice,  fras 
by  Audita  Querela,  which  was  always  an  inadequate,  and 
many  times  an  insufficient  remedy.  Hence,  this  statute 
being  very  beneficial,  should  be  liberally  construed. 

He  further  contended  that  the  expression  of  the  statute 
*^  out  of  the  State,  means  simply  out  of  the  reach  of  notice, 
and  IS  not  intended  for  exclusive  application  : 

1st,  Because,  as  we  have  before  seen,  one  of  the  benefits 
to  be  derived  from  this  enactment,  was  to  prevent  the  obj 
taining  of  clandestine  judgements,  and  to  secure  to  tfie  de- 
fendant his  day  jn  Court. 

2d,  JSecause,  the  distinction  between  one's  living  in  or 
out  of  ttie  State,  would  be  without  the  least  shadow  of  rea* 
son  ;  for  it  is  as  manifestly  unjust,  that  a  wrongful  judges 
ment  should  be  obtained  against  a  man,  and  carried  into, 
execution  while  he  remains  within,  as  if  he  were  beyond 
oqr  boundary  line ;  and  it  would  seem  the  reason  wouldb^ 

stronger  in  favor  of  the  man  who  remains ;  for  if  he  depart, 
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his  perional  Becurity  is  entrusted  to  other  laws — if  he  re- 
.  main,  our  laws  should  not  only  secure  to  him  the  right  of 
*  private  property,  but  should  guarantee  to  him  the  most  sa- 
cred of  all  rights,  the  right  of  personal  liberty,  which  might 
be  very  materially  affected  by  permitting  false  judgements. 
3d,  Because,  a  different  construction  is  altogether  in- 
consistent with  the  obvious  meaning  of  other  parts  of  the 
same  section ;  and  in  determining  the  meaning  of  a  part, 
the  whole  should  be  taken  into  view. — 6  Dane's  Dig.  598, 
Sec.  11.— 11  Mod  161.-6  Mod.  68.-8  Mod.  144.— I 
Wils.  320. — Bolbrook  vs.  Holbrook  ei  al.  18  Mass.  R.  268. — 
Big.  Dig.  740,  Sec.  9.  For  the  notion,  that  plaintiff  is  re- 
quired to  prove  that  defendant  had  heard  of  the  suit,  is 
such  as  would  enable  him  to  have  appeared  and  had  a  trial. 
Hence  it  appears  from  this  part  of  the  section,  that  an  op- 
portunity for  trial,  is  what  is  intended,  which  must  be  held 
to  control  and  fix  the  meaning  of  the  former  words,  which 
will  be  giving  a  reasonable  and  suitable  construction  to  the 
whole  enactment  agreeably  to  the  intent  of  the  Legislature, 
which  is  the  grand  fundamental  rule  of  construction. — 
Big.  Dig«  739,  F.  Sec.  1. — 3  Massachusetts  Reports, 
§40. — Richards  vs.  Daggett  et  al.y  4  do.,  534. — Pease  vs. 
Whitney  etal,,  5  do.,  380. — Stanwood  vs.  Peirce^  7  do.,  458. 
— bond  vs.  Appleton^  8  do.,  472, — Gibson  vs.  Jenney^  15 
do.|  205. —  1  Con.  R.  167,  Brown  ysJ Barry.  And  also  a- 
greeabie  to  the  rule,  that  it  is  always  to  be  presumed  the 
Legislature  intended  the  most  reasonable  and  beneficial 
construction  of  their  acts. — Big.  Dig.  739,  Sec.  2* — Rich- 
ards vs.  Daggett^  4  Mass.  R.  537. — inhabitants  of  Somerset 
vs.  Inhabitants  ofDighton,  12  do.,  383. 

4th,  Because,  to  adopt  a  different  construction, 'would 
deprive  the  party  of  every  possible  remedy,  inasmuch  as  a 
sentence,  judgement,  or  decree  of  a  Justice,  witliin  his  ju- 
risdiction, cannot  be  re-examined  or  reviewed,  save  by  ap- 
peal. Audita  ^erehy  petition  under  the  act  of  1829,  and 
writ  ojf  review.  An  appeal  could  not  be  taken,  becausade- 
fendaiit  had  no  day  in  court.  Audita  ^erela  stands  on 
the  same  ground  as  the  the  present  suit,  as  regards  the  pres- 
ent question.  If  it  be  necessary  that  defendant  be  out  of 
the  State,  at  the  time  the  original  suit  is  commenced,  to 
enable  him  to  sustain  his  writ  of  review,  it  is  no  less  so  to 
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enable  him  to  maintain  his  Audita.  In  this  respect,  they 
are  on  the  same  footing ;  and  so  treated  by  this  court  in  the 
case  of  Marvin  vs.  WUkiiMf  1  Aik.  Rep.  1 07.  And  we  have  "" 
before  seen,  that  an  Audita  Querda  is  only  proper,  when 
the  party  is  either  in  danger  of,  or  actally  in  execution. — 
3  Bl  Com.  405.— 1  Aik.  R.  323,  Staniford  vs.  'Barry.  The 
act  of  1829,  in  many  cases  will  prove  unavailing,  because 
the  petition  can  only  be  preferred  to  the  first  and  second 
County  Court,  after  the  rendition  of  judgement  by  the  Jus- 
tice: therefore,  inasmuch  as  defendant,  in  many  cases,, 
would  not  come  to  the  knowledge  of  the  existence  of  th^ 
judgement,  until  the  time  for  applying  for  relief  had  elaps- 
ed, this  cannot  be  an  adequate  remedy. — Acts  of  1829,  p. 
1,  Sec.  2.  But  in  determining  the  present  case,  this  act 
cannot  have  the  most  remote  bearing  against  us ;  for  the 
judgement,  of  which  we  complain,  was  rendered  9th  Au- 
gust, 1828,  a  year  or  more  antecedent  to  the  passing  of  the 
act.  A  writ  of  review  then,  it  would  seem}  is  the  o^ly 
possible  remedy. 

5th,  Because,  plaintiff  in  the  original  action,  understood 
this  case  to  come  within  the  act  in  question,  and  has  thus 
treated  it,  by  procuring  a  continuance  in  the  first  instancy, 
and  then  entering  into  a  recognizance,  agreeably  thereto, 
thus  admitting  of  record  the  correctness  of  our  positjoB, 
which  it  is  deemed  incompetent  for  him  now  to  question. 

6th,  Because,  the  construction  here  contended  for,  has 
already  been  given  to  this  section  of  the  statute,  by  this 
court,  in  the  case  above  cited,  of  Marvin  vs.  fViUdns. 
Therefore,  it  is  contended  that  defendant  has  tendered  an 
issue  on  an  immaterial  fact,  without  answering  the  materi- 
al allegations  in  llhe  writ ;  and  inasmuch  as  a  demurrer  is 
a  sufficient  answer  to  an  insufficient  plea,  we  are  entitled 

*  *  « 

to  judgement. 

L.  Marshj  contra. — A  writ  of  review  is  a  special  action 
given  by  tftatute,  and  cannot  be  sustained,  unless  the  case 
-  comes  clearly  within  hs  providions. 

iQt.  The  requirements  of  the  statute  are,  that  it  should 
appear  to  the  satisfaction  of  the  Justice  thdt  the  defendant 
was' out  of  the  State  at  the  time  ef  the  commencement  of 
the  suit,  and  had  no  notice  thereof;  and  that  the  Justice 
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caused  the  action  to  be  continued,  &c. — See  Statute,  page 
129,  Section  18. 
""  No  writ  of  review  lies,  except  where  it  is  expressly  given 
by  statute. — 1  Aik.  Rep.  110.  The  declaration  in  such 
case  should  show  all  the  facts  necessary  to  bring  the  case 
within  the  provisions  of  the  statute,  as  all  those  are  essen- 
tial to  the  plaintifTs  right  of  recovery. — 1  Swift's  Dig. 
698.— 1  Ch.  PL  218.— 1  Saund.  PI.  415. 

2d.  This  case  Is  analogous  to  actions  on  statutes,  where 
every  fact,  necessary  to  bring  the  case  within  the  provis* 
ions  of  the  statute,  must  be  alleged  and  proved. — 1  Ch. 
PI.  369.-5  Mass.  Rep.  270.— 13  John.  Rep.  428  &  468. — 
6  Com.  Dig.  PI.  c.  76,  p.  360.— 2  Saund.  PI.  830.  The 
dechration  should  show  that  the  cause  of  action  was  with* 
in  the  jurisdiction  of  the  justice,  being  a  special  action  in 
an  tn/mor  Court. — 1  Term  Rep.  151. — 1  Aik.  Rep.  302, 
Hubbard  et  ah  vs.  Davis  et  al.— 1  Ch.  PI.  279  &  280.— 
CoTfen's  Dig.  428-9,  No.  112  to  116  inclusive;  also,  No. 
121  &  122.— 1  N.  Y.  Dig.  p.  2,  No.  11,  &  p.  3,  No.  t7. 

3d.  Under  this  view  of  the  case,  it  was  necessary  for 
the  present  plaintiff  to  allege  that  he  was  out  of  the  State, 
and  that  he  had  no  notice  of  the  first  suit ;  for  these  facts 
were  material,  and  the  plaintiff  could  not  sustain  his  rait 
without  the  allegation  and  proof  of  both ;  of  course  a  de- 
nial of  either  of  those  facts  was  a  sufficient  answer  to  the 
declaratiob. — 6  Dane,  190. — ^2  Saund.  PI.  777,  et  seq. — 5 
Com.  Dig.  PI.  G.  li,  p.  456.— 1  Ch.  PI.  602— 1  Sw.  Dig. 
624 :  And  a  conclusion  to  the  country  was  proper. — 1  Ch. 
PI.  536  &  607.— 2  Saund.  PI.  778.— Big.  Dig.  684-— 6 
Com.  Dig.  414,  E.  32.— 1  Sw.  Dig.  634. 

4th.  The  allegation  that  Davis  was  out  of  the  Stat«i  is 
an  aflSrmative  one,  and  should  be  proved  by  him. — I  Saund. 
PI.  490. 

5th.  The  case  of  Marvin  vs.  WiUdns^  1  Aik.  Rep.  107, 
does  not  show  that  the  traverse  in  this  case  is  immaterial. 
The  gist  of  the  action  was,  that  the  complainant  never  had' 
his  day  in  Court ;  and  the  allegation  of  starting  for  the 
State  of  New- York,  was  made  for  the  purpose  of  showing 
•that  he  was  constructively  out  of  the  State,  and  consequent- 
ly, that  he  could  not  have  had  notice  of  the  suit,  and  his 
day  in  Court.    The  complaint  in  an  action  oi  Audita  ^e* 
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rdUf  is  that  the  complainant  has  not  had  his  day  in  Cburti 
and  that  he  is  in  execution,  or  in  danger  of  one  wrongful 
ly  obtained,  or  wrongfiilly  levied  after  the  judgement  upon 
which  it  issued  had  been  set  aside  or  released. — Staniford 
YB*  Barry,  1  Aik.  Rep.  321. — EddyvB.  Cochran,  same,  859. 
But  in  the  present  case,  no  facts  are  dUeged  tending  to 
show  that  by  any  consirttciion  Davis  was  out  of  the  State, 
but  a  direct  allegation  of  the  fact.  This  assertion  is  deni- 
ed by  Beebe,  and  by  the  demurrer  admitted  to  be  untrue^ 
but  said  to  be  immaieriaL  It  is  believed  to  be  past  a  doubt 
that  if  Davis  was  not  either  actually  or  cotutruciitiely  out  of 
the  State,  his  present  action  cannot  be  sustained.  Wheth* 
er  Davis  has  any  remedy,  may  be  questionable ;  as  he  was 
within  the  State,  and  had  legal  notice  of  the  suit,  though 
personal  notice  was  not  proved.  However  that  may  be,  it 
is  sufficient  at  present  to  show  that  this  case  is  not  provi- 
ded for  by  the  8th  Section  of  the  justices'  act. 

6th.  It  is  argued  that  Beebe  has  treated  this  case  as 
coming  within  the  statute,  by  entering  bonds,  &c.,  an.d 
ought  not  now  to  dispute  the  assertion.  But  it  is  a  suffi- 
cient answer,  that  the  misapprehension  of  the  plaintiff  in 
that  suit,  as  to  law  or  fact,  could  not  bring  the  case  with- 
in the  18th  Section,  which  was  not  there  before;  as  the 
bonds,  &c.  are  mere  surplusage  and  useless  ceremony. — 
Besides,  the  plaintiff  in  that  suit  had  a  right  to  take  meas- 
ures to  protect  himself  from  an  Audita  ^erela,  if  it  should 
afterwards  appear  that  the  defendant  was  out  of  the  State, 
and  had  no  notice  of  the  suit,  without  having  those  pre- 
ci^utions  adduced  as  proof  that  Davis  was  out  of  the  State, 
when  that  fact  never  was  admitted  on  the  justice's  records. 

The  opinion  of  the  Court  was  pronounced  by 
Williams,  J.-^This  cause  came  before  us  on  a  demur- 
rer to  the  defendant's- plea.  A  writ  of  review  must  set  ferth 
the  fact  on  which  the  parly  relies,  as  a  ground  for  tl^e  re- 
lief asked  for.  It  does  not  at  once  bring  forward  the  orig^ 
nal  action,  as  has  been  lirgqed';  but  it  may  be  met  by  a 
plea  or  demurrer  as  other  writs.  THe  Statute  of  Limita- 
tions may  be  plead  to' the  writ,  and  thoog^  the  defences 
which  may  be  set  up  Bre  not  many,  still  the  facts  whfeh 
constitute  a  defence,  and  which .  afibrd  sufficidht  reason 
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why  the  review  should  not  be  granted,  may  be  plead 
in  biir  to  the  writ.  The  statute  contemplates  a  trial,  or  at 
any  rate  that  there  may  be  a  recovery  on  the  writ  and  dam- 
ages awarded  if  the  execution  or  any  part  is  ccAlected.  A 
recognizance  is  taken  before  issuing  execution  on  the  judg- 
ment on  which  a  review  may  be  asked  for,'io  refund  and  pay 
back  what  may  be  recovered  on  the  writ  of  review.  The 
question  before  us  is,  whether  the  plea  of  the  defend- 
ant in  this  suit,  is  such  as  he  may  interpose  to  avoid  the 
review. 

It  has  been  laid  down  in  the  case  of  Marvin  vs.  W3kins, 
1  Aik.  107,  and  it  is  a  correct  proposition,  that  no  review 
can  be  allowed  except  in  cases  where  it  is  given  by  statute. 
But  inasmuch  as  this  writ  is  given  for  the  purpose  of  relie- 
ving one,  against  whom  a  judgement  is  rendered  in  his  ab- 
sence from  the  State,  and  who  has  no  notice  of  the  suit, 
and  as  it  is  contrary  to  the  very  first  principles  which  ob-> 
tain  in  relation  to  proceedings  in  courts  of  justice,  and  in 
relation  to  judgements,  that  any  judgement  shall  be  valid, 
rendered  against  a  man  who  has  no  notice  or  knowledge  of 
any  proceedings  against  him,  and  as  the  object  of  the  writ 
is  simply  to  obtain  a  trial  of  the  matter  in  controversy  be- 
tween the  parties,  when  no  trial  has  been  had ;  the  statute 
in  question  ought  to  receive  a  liberal  construction,  so  as  to 
advance  the  remedy  given  therein. 

The  plea  in  this  case  denies  the  fact  that  Davis  was  out 
of  the  State  at  the  time  the  judgement  against  him  in  favor 
of  Beebe  was  rendered  :  this  leaves  the  other  fact  admitted, 
to  wit,  that  he  had  no  notice  of  the  suit. 

When  a  judgement  has  been  rendered  by  a  Justice  of 
the  Peace  against  a  man  who  was  out  of  the  State  at  the 
time,  and  had  no  notice,  and  where  no  continuance  was 
granted  by  the  Justice,  or  recognizance  taken  of  the  cred- 
itor for  refunding  in  case  a  writ  of  review  should  be  brought, 
it  has  been  determined  by  this  Court,  in  the  case  of  Mar- 
vm  vs.  fVUkinSf  above  referred  to,  that  an  Audita  Querela 
is  the  appropriate  remedy  for  the  pisrson  against  whom  the 
judgement  was  rendered ;  but  when  the  cause  was  con  tin- 
ed,  and  the  recognizance  taken,  the  remedy  must  be  by 
writ  of  review. 

The  enquiry  then  must  be,  whether,  when  a  plaintiff 
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procures  a  cause  to   be   continued  for  the  purpose  of   OM.BAHf, 
giiring  notice  to  a  defendant,  and  further  on  obtaining  a       isas.' 
judgement  after  such  continuance,  enters  into  a  recogni-       "^^ 
zance  to  refund  and  pay  back  what  may  be  recovered  on  a      ^^: 
writ  of  riBtiew,  he  is  at  liberty,  when  such  writ  is  brought, 
to  treat  this  as  an  unnecessary  and  unmeaning  procedure, 
and  contend  that  his  judgement  was  obtained  against  a 
person  residing  in  the  State,  and  having  notice  of  the  pro- 
cess. 

Now  it  is  conceded,  that  upon  the  fact  admitted  by  the 
demurrer,  viz.  that  Davis  had  no  notice  of  the  process  on 
which  the  judgement  was  rendered,  that  be  has  a  remedy ; 
but  it  is  contended  that  it  should  have  been  by  writ  of  Au- 
dita Qutrda.  It  appears  to  us  however,  that  if  he  iiad 
brought  such  a  writ,  he  would  have  been  told  that  he  had 
mistaken  his  remedy,  and  that  he  should  have  brought  a 
writ  of  review ;  thac  the  judgement  was  taken  against  him, 
on  the  supposition  that  he  was  out  of  the  State,  and  had 
no  notice  of  the  suit ;  and  the  appropriate  security  was 
given  by  way  of  recognizance,  that  the  judgement  should 
not  prejudice  him  if  it  ought  not  to  have  been  rendered, 
as  was  rendered,  for  too  large  a  sum,  and  to  ensure  him  a 
trial  on  the  merits  if  he  wished  for  it. 

In  this  case,  the  records  of  the  Justice  before  whom  the 
original  judgemant  was  randered,  are  not  a  part  of  the 
pleadings,  and  must  therefore  be  taken  to  be  as  they  are 
set  out  in  the  writ.  From  this  it  appears  that  the  suit  was 
commenced  by  Beebe  against  Davis,  returnable  the  23d 
day  of  August,  1 828 ;  that  at  the  return  day,  the  cause  was 
called,  and  the  defendant  not  appearing,  it  was  continued 
until  the  25th  day  of  the  same  August,  on  which  day  a 
judgement  was  rendered  by  default. — ^That  execution  did 
not  issue  until  the  6th  September,  1828,  previous  to  which 
the  attorney  for  the  plaintiff  entered  into  a  recognizance 
agreeably  to  the  statute  in  that  behalf. 

These  are  th^  proceedings  to  be  had,  when  it  appears  to 
a  Justice,  before  whom  a  suit  is  brough^  that  the  defend- 
ant was  out  of  the  State  at  the  time  of  commencing  the 
suit,  and  at  the  time  therein  set  for  trial ;  and  was  so  re- 
nlote  from  the  place  of  trial,  at  the  time  to  which  it  was 
continued,that  he  could  not  probably  have  had  notice  of  the 
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suit.    It  is  trae  that  it  is  not  said  in  words  that  it  appear- 
ed to  the  Justice  that  the  defendant  was  out  of  the  Stale; 
~  but  it  is  said  the  cause  was  continued  for  notice  to  the  de* 
fendant.     As  the  writ  was  regularly  served,  and  such  no- 
tice was  given,  as  gave  the  Justice  jurisdiction  of  the  par- 
ties, this  continuance  for  notice  is  equivalent  to  saying 
that  the  defendant  had  not  before  had  actual  notice  of  the 
suit;  and  taken  in  connexion  with  the  after  proceedings, 
the  legal  inference  thereffom  is,  that  it  appeared  to  the 
Justice  that  defendant  was  out  of  the  State.    The  result 
to  which  we  have  arrived  is,  that  the  proceedings  before 
the  Justice  is  equivalent  to  a  legal  adjudication  in  that 
suit ;  that  the  defendant  therein  was   out  of  the   State, 
and  is  not  afterwards  to  be  put  in  issue  by  a  denial  of  that 
fact. — ^That  when  a  plaintiff  and  Justice  have  both  pro- 
ceeded on  the  ground  that  a  defendant  was  out  of  the 
State,  and  continued  the  cause,  and  the  requisite  security 
has  been  entered  into  for  ensuring  a  trial  on  the  merits, 
and  refunding  what  may  be  recovered  by  writ  of  review, 
the  plaintiflF  is  not  at  liberty  when  such*writ  is  brought  as 
a  defence  thereto,  to  select  either  of  these  facts,  to  wit, 
the  absence  of  the  defendant  from  the  State  at  the  com- 
mencement of  the  suit  and  return  of  the  writ,  or  his  not 
having  notice  of  the  suit  and  deny  them  by  a  plea. — ^That 
having  made  it  appear  to  the  satisfaction  of  the  Justice  that 
a  defendant  was  out  of  the  State  at  the  time  of  commen- 
cing a  suit,  (which  it  must  be  taken  for  granted  was  done, 
or  the  Justice  would  not  have  continued  the  cause  for  no- 
tice and  taken  the  recognrzance)  he  must  consider  thai  as  a 
fact  not  to  be  disputed  in  any  after  proceedings. 

The  judgement  of  the  County  Court  is  therefore  revers- 
ed, and  judgement  must  be  entered  that  the  plea  of  the  de- 
fendant is  insufficient,  and  that  the  review  is  allowed. 

The  cause  will  be  remanded  to  the  County  Court  for  trial 
of  the  original  action.  And  whatever  the  damages  the 
plaintiff  pavis,  (oay  recover,  will  be  entered  as  damages 
1i»«tbis  suit.    •       '         * 

Baylies,  J.,  disscntmg. 
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Luther  Penniman,  Qui  Tarn.  vs.  Charles  Robinson.     WAiBworoN, 

That  ft  cdmplftint  before  &  Justice  of  the  Peaee,  foanded  on  the  3d  a^iriitrn  nt 

Ihe  SUtvte  of  1B07,  entitled,  "  An  Aot  to  penUh  undae  ipeeiilatioiu/*  Ice.  i«  Petinimfta 
ease  of  oonviofidi,  It  appealable,  ««. 

^  Robiaton. 

This  was  a  complaint  before  a  Justiiie  of  the  Peace,  for 
taking  nu>re  fees  In  a  suit  upon  a  negotiable  notOi  assign- 
ed for  the  purpose  of  collection  merely,  than  would  have 
been  reeoverable  if  the  action  had  been  commencedl  ia  the 
name  of  the  payee ;  and  was  founded  upon  the  SA  Section 
of  the  Statute  of  1807,  page  147. 

The  complainant  recovered  the  penalty  of  twenty  dol- 
lars, before  the  Justice,  and  the  defendant  appealed  to  the 
County  Court ;  and  there  the  plaintiff  filed  a  oaotion  to  dig- 
miss  the  appeal,  contending  that  no  appeal  was  allowed  by 
the  statute.  The  County  Court  overruled  this  motion,  and 
the  complainant  excepted  to  this  decision.  This  is  the  on- 
ly point  in  the  case,  the  report  of  which  can  be  of  any  es- 
sential use  to  the  profession.  There  was  a  special  demur- 
rer to  the  complaint ;  the  arguments  and  deoinon  upon 
which,  formed  the  chief  labor  in  the  case.  The  Court, 
with  no  little  difficulty,  sustained  the  complauit.  After 
which,  the  defendant  was  permitted  to  withdraw  the  de« 
murrer,  and  plead  the  General  Issue,  on  payment  of  costs ; 
and  the  cause  has  gone  to  the  County  Court  for  a  jury 
trial. 

Argument  for  ihe  complainant. — The  third  Section  of  the 
Act  (Comp.  Stat.  147,  No.  3)  on  which  this  infoimation  is 
founded,  provides,  that  the  penalty  "  shall  be  recovered  in 
the  same  manner  as  in  and  by  the  first  Section  of  this  Act  is 
provided."  The  first  Section  gives  a  penalty  of  #33  for 
thQ  commission  of  any  of  the  offences  therein  enumerated ; 
and  enacts  that  that  sum  "  shall  be  recovered  by  complaint 
or  infonnation,  before  any  Justice  of  the  Peace  in  the 
County  where  such  offence  shall  be  committed." 

The  fifth  Section  of  the  same  Act  declares,  "  That,  in 
all  cases,  which,  in  and  by  the  first  Section  of  this  Act,  are 
made  cognizable  before  any  Justice  of  the  Peace^  no  ap- 
peal shall  be  had  Of  allowed,"  &c.  Now,  the  fair  reading  of 
this  statute  is,  that  this  action  is  made  cognizable  before  a 
magistrate  by  the  first  Section ;  and  it  is  equally  apparent, 
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^^fSrS^''  that  the  Legislature  never  intended,  that  an  appeal  should 
»«•       be  had  in  cases  arising  under  the  third  Section ;  for  the 
F«BiiSmui     wording  in  the  fifth  Section,  is  not,  Ibat,  in  all  cases  ari* 
JBobiuoB      ^^S  under  the  first  Section,  oo  appeal  shall  be  allowed, 
**made  cognizable  before  a  Justice  of  the  Peace.^^     If  an  ap- 
peal is  allowed,  then  this  statute  presents  this  singular  a- 
nomaly,  that,  by  one  section,  a  penalty  of  $33  is  gi¥en> 
and  the  decision  of  the  mugistrate  is  final  in  that  case  ; 
and,  by  another  section  of  the  same  statute,  a  penalty  of 
$20  for  another  offence  is  given,  and  of  which,  a  Justice 
of  the  Peace  has  also  jurisdiction,  and  from  his  decision 
an  appeal  may  be  had :  or,  in  other  words,  to  place  the  ab- 
surdity of  the  construction,  put  upon  the  act  by  the  defen- 
dant's counsel,  in  a  stronger  light,  a  defendant  may  have 
an  appeal,  when  the  judgement  against  him  is  for  tv>eniy 
dottar$9  but  if  it  is  for  thirty-three  doUarSj  then  he  cannot 
be  allowed  an  appeal. 

Again,  we  submit,  as  we  have  already  remarked,  that 
jurisdiction  of  this  action  is  expressly  given  to  the  magis- 
trate by  the  first  Section  of  the  Act ;  and,  that  all  his  au- 
thority to  hear  and  determine  the  cause  was  derived  from 
that  section.  Thus,  if  a  statute  be  temporary  and  limited 
to  a  given  number  of  years,  and,  before  the  expiration  of 
the  time,  it  be  continued  by  another  act,  all  acts,  civil  and 
criminal,  are  to  be  charged  under  the  authcM-ity  of  the  first 
act.— Cro.  Eliz.  760.— Strange,  1066.— 4  Term  Rep.  109. 
—1  Kent's  Com.  436-6. 

If  we  are  correct  in  this  position,  it  is  perfectly  clear, 
that  the  County  Court  had  no  jurisdiction,  and  the  action 
must  be  dismissed. 

l^e  defendant's  counsel  urged,  That  the  appeal  was  cor- 
rectly allowed,  and  the  action  regularly  before  the  County 
Court,  and  that  Court  correctly  refused  to  dismiss  the  ap- 
peal. 

The  fifth  section  of  the  statute  only  takes  away  the 
right  of  appeal  in  cases  made  cognizable  before  a  Justice 
of  the  Peace,  in  and  by  the  first  section  of  the  act.  This 
case  is  not  made  cognizable  before  a  Justice  by  the  firat 
•ection;  but  by  the  third;  or,  at  most,  by  the  firet  and 
third  sections  jointly. 
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The  opinion  of  the  Court  was  pronounced  by 

Hutchinson,  C.  J,— Upon  the  first  view  of  this  case,  it  ^^SSST'' 
appeared  not  very  clear,  whether  the  case  was  appealable  ^^"' 
ornot  We  examined  the  later  statute  of  1831,  and  find  l^BiMn 
its  appealing  power  to  expressed  as  not  to  efiect  this  case. 
On  a  careful  reading  of  the  third  section,  on  which  this 
complaint  is  founded,  and  supplying  the  reference,  our 
difficulty  is  removed.  This  third  section  defines  the  of- 
fence, and  inflicts  the  penalty  of  twenty  dollars ;  and  then 
adds,  *'  to  be  recovered  in  the  same  manner  as  in  and  by 
the  first  section  of  this  act  is  provided."  If  we  supply  this 
reference,  and  read  the  third  section  by  itself,  it  will  read 
as  follows.  '*  He  shall  forfeit  and  pay  the  sum  of  twenty 
dollars ;  one  half  &c.  to  be  recovered  by  complaint  or  in- 
formation, before  any  Justice  of  the  Peace  in  the  County, 
where  such  ofience  shall  be  committed."  This  shows,  that 
the  third  section  gives  jurisdiction  to  a  Justice  of  the 
Peace.  Hence  it  follows,  that  the  fifth  section,  taking 
away  the  right  of  appeal  in  those  cases,  made  cognizable 
by  the  first  section,  does  not  affect  this  case ;  but  leaves 
cases  within  the  third  section,  as  well  as  those  within  the 
fourth,  subject  to  appeal,  by  virtue  of  the  general  statutes, 
regulating  appeals  from  decisions  of  Justices  of  the  Peace. 

The  judgement  of  the  County  Court,  so  far  as  relates  to 
their  sustaining  the  appeal  to  that  Court,  is  affirmed' 

Smith  fy  Peckffor  complainant, 
Upham  fy  Keithffor  defendant. 


The  Town  of  Montpelier  vs.  The  Town  of  Calais.     WA«mir«fMr, 

Atfirdht 

That  a  man's  receiring  aid ,  while  a  i#risotier,  from  the  tovD  where  the  prif  •  ^^^^ 
on  ifl  located,  on  apreriont  pledge  of  sufficient  personal  property  to  seenre  a 
remaneration,  does  not  prerent  his  gaining  a  setttomcnt  by  seven  years  real- 
deoce  in  the  town  from  which  he  is  brought  to  prison. 

This  cause  came  up  from  the  County  Court  on  the  excep- 
tions, filed  to  the  decisions  of  the  County  Court,  on  trial. 
The  bill  of  exceptions,  allowed  by  said  County  Court  was 
as  follows,  to  wit : 

This  was  an  action  of  assumpsit  for  money  paill  in  the 


673  CASES  IN  THE  SUPREME  COURT 

^^j5Irci°"'  »opport  of  one  Stoddard,  a  pftuper — ^as  by  the  declaration, 
1883.       which  is  referred  to.    Plea,  the  General  Issue — and  trial 
MontpeUBr    by  jury, 
clu'di.  ^^  ^^^  agreed  by  the  parties,   on  trial,   that,  in  1 8S2, 

Stoddard  had  his  legal  settlement  in  Montpelier,  and,  that 
he  still  retained  it  there,  unless  he  h^  subsequently  ac- 
quired a  settlemelit  in  Calais.  It  was  further  agreed,  that, 
for  more  than  seven  years  before  the  expenses  were  incur- 
red, for  which  the  action  was  brought,  Stoddard  had  resi* 
ded  in  Calais,  and,  that  the  money  sued  for  was  properly 
expended  by  the  plaintiffs  in  the  support  of  Stoddard,  while 
confined  in  the  County  Jail  in  Montpelier  in  October  A. 
D.  1831 :  he  having  been  brought  from  Calais  and  com- 
mitted to  said  prison.  It  was  also  admitted,  that  a  prop- 
er demand  in  writing  was  made  on  the  defendants  more 
than  fifteen  days  before  the  commencement  of  the  action. 

In  order  to  obviate  the  effect  of  said  residence  in 
Calais,  the  defendants  undertook  to  show,  that,  before  the 
expiration  of  said  seven  years  residence,  said  Stoddard 
was  committed  to  said  prison  upon  another  occasion,  and, 
that  the  plaintiffs  then  assisted  and  relieved  him  as  a  pau- 
per. For  this  purpose  the  defendants  called  as  witnesses, 
Mr.  Dewey,  Daniel  Baldwin,  and  Timothy  Hubbard. 

Mr.  Dewey  testified,  that,  during  the  first  confinement 
of  Stoddard  in  the  jail  aforesaid,  which  was  in  January 
and  February  1830,  the  witness  was  jailer;  that  Stoddard 
informed  him,  he  was  poor  and  unable  to  support  himself 
in  jail;  that  the  witness  thereupon  applied  to  said  Timo- 
thy Hubbard,  overseer  of  the  poor  in  Montpelier,  to  make 
provision  for  the  support  of  said  Stoddard  ;  that  Stoddard 
took  the  poor  debtor's  oath  on  the  ist  day  of  February,  A. 
D.  1830,  but  was  not  then  liberated,  because  his  expenses 
in  jail  and  the  fees  of  the  Jail  Commissioners  remained  un- 
paid ;  and  that,  within  a  few  days  thereafter,  the  said  Tim- 
othy Hubbard  drew  an  order  on  the  said  Baldwin,  town 
treasurer,  in  favor  of  the  witness,  for  his  claim  for  the 
board  of  said  Stoddard,  who  was  thereupon  liberated  from 
prison. 

Timothy  Hubbard  testified,  that  he  did  not  attend  to 
the  fist  application,  made  by  Dewey — nor  until  after 
Stoddard  had  taken  the  poor  debtor's  oath  ;~that,  upon  a 
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second  application  by  said  IDewey,  the  witness  did  attend 
to  the  subject — that  he  refused  any  relief  or  interferance,      March,   ' 
except  on  condition  that  Stoddard  would'  first  make  over"      ^^^* 
to  him  his  tools,   then  in  Calais,  as  a  security  for  the  re*   Montpei^'^r, 
payment  of  what  the  witness  might  expend  for  him ;  that      caiiif 
Stoddard  accordingly  made  a  written  pledge  to  witness^ 
his  tools  aforesaid  for  the  purpose  aforesaid,  and  the  wit- 
ness thereupon  drew  the  order  aforesaid  in  favor  of  Dew- 
ey, and  paid  to  the   Jail   Commissioners  their  fees,   and 
charged  the  same  to  the  town  of  Montpelier ; — that  the 
witness  never  had  actual  possession  of  the  tools,  but  had  a 
right  to  take  them  when  he  pleased ; — tlmt,  after  a  while, 
Stoddard  brought  to  the  witness  a  note  against  one  Orms- 
bee,  for  a  sum  more  than  sufficient  to  cover  all  the  expen- 
ses, which  the  witness  had  assumed  for  said  Stoddard,  and 
wished  to  exchange  it   for  said  pledge  of  tools,  to  which 
witness  assented ; — that  the  witness  lodged  said  note  with 
said  Baldwin  ;  and  that,  from  the  avails  of  said  note,  the 
town  of  Montpelier  was  fully  indemnified  for  all  expendi- 
tures for  said  Stoddard. 

Daniel  Baldwin  testified,  that,  as  town  treasurer,  he  re- 
ceived and  paid  the  order  aforesaid,  in  favor  of  Dewey, 
and  charged  the  same  to  the  town,  in  his  accounts  as 
treasurer ; — that  he  also  received  of  said  Hubbard  the  note 
aforesaid  against  Ormsbee,  with  notice  of  its  being  pledg- 
ed for  the  purpose  aforesaid  ; — that  he  received  payment 
of  said  note  from  Ormsbee,  being  about  $4,60,  and  gave 
credit  to  the  town  therefor,  and  paid  over  to  Stoddard  a 
small  balance  of  the  avails  of  said  note,  about  the  2d  day 
of^arch  1831  ; — end  that  he  believed  his  account  as  treas- 
urer, including  the  items  of  charge  and  credit  aforesaid, 
were  posted  and  settled  with  the  town  in  the  usual  manner. 

This  was  all  the  evidence  ;  and  the  defendants  insisted 
and  urged  the  Court  to  charge  the  jury,  that,  from  their 
showing,  they  were  entitled  to  a  verdict ;  but  the  Court 
charged  that,  upon  the  aforesaid  evidence,  if  believed,  the 
jury  ought  to  return  a  verdict  for  the  plaintiffs.  Verdict 
and  judgement  for  the  plaintiff.  And  to  the  charge  afore- 
said the  defendants  except.  Exceptions  allowed^  and  the 
case  ordered  to  the  Supreme  Court. 


5T4  CASES  IN  THE  SUPREME  COURT 

WAi^OTOH,      Argument  in  support  of  excepHons. — It  is  admitted,   that 
.'IS13. '      the  settlement  of  the   pauper  is   in  Montpelier,  unless  he 
MontpeUer  ^^^  acquired  a  settlement  in  Calais,  by  his  residence  there 
c^'b       ^'^^  seven  year  subsequent  to  1823,  under  the  8tti  clause  of 
the  1st  section  of  the  act  of  1817.     That  clause  declares, 
that  "  any  person,  having  a  settlement  in  any  town  in  this 
state,  and  of  full  age,  who  shall  hereafter  reside  in  any  oth- 
er town  in  this  state,  for  the  term  of  seven  years,  and,  dur- 
ing said  term,  maintain  himself,  or  herself  and  family  and 
not  become  chargeable  to  either  of  said  towns^  shall  be  ad- 
judged to  gain  a  settlement  in  the  town  in  which  he  or  she 
may  so  reside."     1  Comp.  Stat.  p.  382. 

It  appears,  that,  before  the  expiration  of  the  seven  years 
residence  in  Calais,  the  pauper  was  committed  to  prison  in 
the  County  jail  in  MontpeUer,  on  a  civil  process,  and,  be- 
ing poor  and  unable  to  support  himself  in  jail,  application 
was  made  by  him,  through  the  jailor,  to  the  overseer  of 
the  poor  of  MontpeUer,  for  provision  for  his  support,  and 
the   overseer  drew  an   order  in  favor  of  the  jailor  on  the 
town  treasurer,  for  the  expense  of  the  pauper's  board,  and 
paid  the  Jail  Commissioner's  fees  and  charged  the  same  to 
the  town.     The  town  treasurer  received  and  paid  the  or- 
der, and  charged  the  amount  to  the  town  in  his  account, 
as  treasurer,  and  the  same  was  settled  with  the  town  in  the 
usual  manner.     These  facts  are  decisive,  that  the  pauper 
did  become  chargeable  to  the  town  of  MontpeUer  during 
his  seven  years  residence  in  Calais,  and,  of  themselves, 
take  the  case  out  of  the  clause  of  the  statute  referred  to. — 
The  town  of  MontpeUer,  after  its  overseer,  on  a  formal  ap- 
plication made  to  him  in  behalf  of  the  pauper  has,  in  his 
official  character,  acted  upon  the  application,  and  furnish- 
ed relief,  and  his  act  has  been  sanctioned  by  the  town  by 
an  allowance  of  the  account,  cannot  be   permitted  to  say 
that  tlie  pauper  has  not  become  chargeable  to  the  town. — 
The  word  chargeable^  means  a  charge  in  fact,  and  a  person 
who  applies  for,  and  obtains  relief,  from  the  town,  is  neces- 
sarily chargeaih  to  the  town,  and  no  one  can  acquire  a  set- 
tlement under  the  statute,  by  a  residence  of  seven  years, 
unless  he  has  maintained  himself  without  receiving  relief 
or  support  from  the  town.     13  Mass.  460;  5  Con.  384. 
The  fact,  that  the  pauper,  at  the  time  the  relief  was  af- 
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forded  him,  made  and  signed  to  the  overseer  of  Montpe-  ^^MtuSt^' 
lier,  a  written  pledge  of  the  tools  of  his  trade,  as  sectirity       *®38. 
for  the  repayment  of  the  expenses  incurred  for  him  by  the    Mootpeiier 
town,  and  the  repayment  afterwards,  by  the  pauper  to  the      cafiu. 
town,  of  the  account  of  the  expenses,   cannot   alter  the 
case. 

There  was  no  delivery  of  the  tools,  and  it  is  essential  to 
every  pledge  of  a  personal  chattle,  that  it  should  be  ac- 
companied by  delivery  of  possession,  or  it  will  not  be  val- 
id. 2  Aik.  Rep.  111.  The  pledge,  therefore,  was  a  nuli- 
ty,  of  no  effect  in  law.  It  is  evident,  then,  that,  before  the 
note  was  given,  the  pauper  was  chargeable  to  Montpelier, 
for  Montpelier  could  have  obtained  no  indemnification 
from  the  pledge. 

But  the  pretended  security  was  wholly  unavailable  on 
other  grounds.  The  pauper's  settlement,  at  the  time  the 
expenses  were  incurred,  was  in  Montpelier;  and  he  was 
utterly  destitute  of  property,  except,  perhaps,  a  little 
household  furniture,  and  a  few  tools  of  his  trade.  The 
provision,  made  by  law  for  the  relief  of  the  poor,  is  a 
charitable  provision. 

The  town,  where  a  person  is  settled,  is  under  a  legal  ob- 
ligation to  provide  for  him,  when  in  indigent  circumstan- 
ces and  in  need  of  assistance  ;  and  it  would  seem,  that  a- 
ny   promise  or  contract,  obtained  from  him  to  reimburse 
the  expenses,  on  condition  of  relief  being  furnished  him, 
must  be  void.    It  is  clear,  that  monies  expended   for  the 
support  of  a  pauper  could  not  be  recovered  of  the  pauper ; 
and  if  the  law  will  not  imply  a  promisalo  repay  the  expenses 
incurred,  an  express  promise,  extorted  at  the  time,  can  not 
be  enforced.     It  was  oppression,  and  a  violation  of  duty 
to  take  advantage  of  the  pauper's  necessities,  and  extort 
from   him  a  pledge  of  the  tools  of  his  trade.     If  such  a 
transaction  is  legal,  then  overseers  may,  in  any  case,  strip 
the  paupers  family  of  every  article  of  househotd  furniture 
necessary  for  their  use,  on  condition  of  furnishing  relief; 
or  may  take  the  paupers  note  for  the  expenses,  and  send 
him  immediately  to  prison.    If  the  pauper's  settlement  had 
not  been  in  Montpelier,  but  in  some  other  town,  no  pledge 
of  security  would  have  been  extorted  from  him ;  but  such 
town  would  have  been  called  upon  and  obliged  to  reim- 
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^^Mm^^^*^'  burse  the  expenses,  on  the  ground,  that  the  pauper  had 
1833.  been  ckargeabh  to  Montpelier.  . 
Montpeiier  ^^s  assuming  the  security  taken  to  be  valid,  or,  that  a 
c2df.  town  always  has  a  right  of  action  against  the  pauper  for 
an  indemnity  for  the  support  furnished  him,  yet  it  was  un- 
certain, whether  the  security  would  ever  be  rendered  avail- 
able ;  or  the  town  be  indemnified  by  a  delivery  of  the 
tools,  or  repayment  of  the  expenses.  Indeed,  the  security 
to  reimburse  the  expenses  necessarily  supposes  the  pau- 
per to  have  become  chargeable,  and  the  after  reimburse- 
ment of  the  expenses,  whether  obtained  on  the  security  ta- 
ken, or  otherwise,  does  not  negate,  but  affirm  the  fact, 
that  he  had  become  chargeable.  Having  applied  as  a  pau- 
per for  assistance,  and  received  relief  from  the  overseer  of 
Montpelier,  he  became  actually  chargeable  to  the  town,  and 
it  is  altogether  immaterial,  whether  the  expenses,  incur- 
red, were  afterwards  repaid  to  the  town,  or  not.  Burr. 
Sett.  Cases,  p.  5,  415,  488,  522 ;  20  Cora.  L.  Rep.  351  ; 
5  Conn*  384.  The  Legislature  have  enacted  a  positive 
rule,  by  which  this  question  is  to  be  decided ;  and  it  is 
laid  down,  that,  in  all  questions  relative  to  settlements,  it 
is  the  safest  and  wisest  way  to  adhere  to  the  letter  of  the 
la,w.  1  T.  Rep.  558.  The  rule,  although  arbitrarily  as- 
sumed, is  to  be  strictly  observed,  and,  as  was  said  by  an 
eminent  judge  in  a  similar  case,  "  we  must  not  render  the 
rule  uncertaini  or  the  line  of  discrimination  given  by  it  va- 
riable or  shifting,  by  yielding  to  arguments  of  expediency, 
or  by  reasoning  upon  the  general  purposes  of  the  rule.'' 

Counsel  for  the  plaintiff. — This  question  will  be  easily 
solved,  when  the  precise  meaning  of  the  phrases  ^'  maintain 
himself^  &c.  and  "  not  become  chargeable^^^  is  ascertained. — 
The  two  expressions  mean  one  and  the  same  thing.  If  a 
person  maintains  himself,  he  does  not  become  chargeable 
to  any  one^  and  if  he  does  not  become  chargeable  to  any 
one,  be  maintains  himself.  The  person  who  pays  for  all 
he  receives  maintains  himself. 

The  meaning  of  the  term  '^  chargeable"  is  expensive  cost-- 
ly.  The  statute,  therefore,  must  be  construed  the  same  as 
if  it  had  said,  become  expensive,  &c. 

It  will  be  noticed,  that,  in  this  case,  the  application  to 
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ihe  overseer  was  made  by  the  jailor ;  that  the  overseer  re-  ^^JP'^P'* 
tased  the  aid  lequired.    He  did  not  admits  that  the  prisoD-       issd. ' 
er  was  chargeable  to  the  town  of  Montpelier.     Upon  •Be-"Montpeiier 
cond  application,  however,  he  consented  to  pay  the  Moi      ^^\ 
required  for  the  liberation  of  the  prisoner.     But  this  was 
done  in  pursuance  of  a  contract^  by  which  contract  he  re- 
ceived  an  indemntly^  and  that  security  proved  mor$  than 
svffieient. 

In  this  case,  therefore,  there  was  no  legal  obligation  up- 
on the  town  of  Montpelier  j  for  Stoddard  was  abundantly 
able  to  pay,  himself. 

The  statute  means  legally  chargeable* 

Can  it,  with  propriety,  be  said,  that  a  person  has  be- 
come chargeable  to  a  town,  until  the  town  has  incurred  ex- 
pense in  support  of  such  person. 

There  was  no  legal  liability  on  the  town  of  Montpelier. 
For  the  event  proves,  that  Stoddard  was  of  sufficient  ability 
to  support  himself.  And  the  conduct,  as  well  as  the  lan- 
guoge,  of  the  overseer,  repels  the  idea,  that  he  considered 
the  town  liable,  or  that  he  intended  to  assist  in  any  grea- 
ter extent,  than  the  secury  it  received. 

And  does  the  fact,  that  the  town  paid  the  money  in  the 
first  instance,  vary  the  case  ? 

Does  the  guest  become  chargeable  to  the  landlord,  bo- 
cause  the  latter  pays  for  the  meat  and  drink  of  the  former^ 

In  the  case  of  Londonderry  vs.  Acton,  3  Vt.  Rep.  132, 
it  was  said,  no  person  can  be  chargeable  while  he  '*hat 
the  means  of  supporting  himself."  When  a  <<  person  has 
property,  whether  real  or  personal,  he  must  expend  that 
in  his  own  support,  before  he  can  make  an  effectual  or 
legal  call  upon  the  overseers  of  the  poor  for  relief." 

In  Brayton,  175,  it  was  decided,  that  '<  a  person,  brought 
from  one  town  and  confined  in  jail  in  another,  is  '^a  transient 
person. 

Sec.  1 1  of  statute,  p.  373,  makes  it  the  duty  of  the  towns 
to  support  poor  strangers,  suddenly  taken  sick,  &c.  and 
declares,  "  that  if  such  ptrson  he  not  of  sufficient  ability  tode- 
fray  the  expense,  the  totvn  may  recover  of  the  town  in  which 
such  stranger  was  legally  settled,  &c. 

The  present  case,  then,   stands  exactly  upon   the  same 

footing  as  the  case  of  a  stranger,  passing  through  a  town, 
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^^mSST^*  and  for  some  cause,  happening  to  be  deatitute  of  monejf 
1883. '  ^  and  requiring  the  assistance  for  which  pr^nsion  is  made. 
Monfpeiier  ^f^f  in  cases  of  this  description,  towns  are  obliged  to  fur<- 
c7aif.      rM)' assistance  without  any  inquiry  respecting  the  ability 
of  the  stranger.     Now,  suppose,  the  stranger  to  be  worth 
an  independent  fortune,  and,  after  he  has  recovered,  am- 
ply indemnifies  the  town.     Would  it  not  be  an  abuse  of 
language  to  say,  that  this  stranger  had  been  chargeable  to 
said  town? 

The  opinion  of  the  Court  was  pronounced  by 
HuTCHiRsoN,  C.  J. — It  is  agreed   that  Stoddard  once 
had  his  legal  settlement  in  Montpelier ;  and  the  only  ques- 
tion, now  to  be  decided,  is,  did   Stoddard  in  such  a  sense 
receive  support  from  Montpelier,  during  his  seven  yean 
residence  in  Calais,  as  to  prevent  his  gaining  a  legal  set- 
tlement in  the  latter  place  ?  The  present  action  is  brought 
to  recover  the  expenses,  to  which  the  town  of  Montpelier 
was  subjected,  for  the  support  of  Stoddard,  a  pauper,  while 
imprisoned  in  the  County  jail  in  Montpelier,  since  he  had 
resided  seven  years  in  Calais.     If  be  became  chargeable  to 
either  town,  in  the  sense  of  the  statute,  before  the  seven 
years  had  expired,  he  gained  no  settlement  in  Calais. 

With  regard  to  the  assistance  furnished  during  the  first 
imprisonment  of  Stoddard,  which  was  before  the  seven 
years  expired,  it  seems,  that  the  jailer  called  open  Hub- 
bard,  the  overseer  of  the  poor  of  Montpelier,  and  request^ 
ed  aid  for  Stoddard,  who  had  before  told  the  jailer  of  his 
poverty.    Hubbard  gave  no  heed  to  this  call.    After- 
wards, and  after  Stoddard  had  sworn  out  of  jail,  he  was 
again  applied  to  for  assistance,  and  refused  to  interfere, 
till  Stoddard  gave  him  a  bill  of  sale  of  his  tools,  that  were 
at  Calais ;  which  were  afterwards  redeemed  by  a  note  a* 
gainst  a   third   person,  which   proved  sufficient  to  reim- 
burse the  expenditure  made  by  Hubbard,  and  left  a  bal- 
ance to  be  paid  back  to  Stoddard.    If  Hubbard  as  over* 
seer,  on  this  occasion,  had  furnished  the  liule  aid  of  four 
or  five  dollars,  as  an  expenditure  of  the  Town's  money, 
there  could  be  no  doubt  but  that  Stoddard  would  have  re- 
tained his  former  settlement  in  Montpelier.    On  the  other 
haadr  if  Hubbard  had  furnished  this  money  from  his  own 
funds,  on  receiving  the  pledge  of  tools,  there  could  have 
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been  no  pretenx^e,  that  this  would  prevent  bis  gaining  a  ^^Jg^^* 

settlement   in  Calais.    Whatever  difficulty  there  is,  re-       ^^^- 

results  from  the  money's  being  drawn  from  the  town  trea- 

sury.    But  this,  upon  full  concideration,  seems  to  be  but    Montpeiur 

the  lending  of  the  town's  money  to  the  pauper  on  a  pledge      Caiaif  • 

of  his  own  property  or  security.     Stoddard,  in  as  literal 

and  emphatical  a  sense,  procured  this  support  for  himself, 

as  if  he  had  procured  it  from  any  other  source^  upon  pledge 

of  the  same  property. 

The  question  is  not,  who  handled  the  money  for  his  re- 
lief ?  but  who  bore  the  burden  of  this  relief?  Stoddard 
clearly  bore  this,  himself.  He  not  only  paid  the  money 
in  the  end;  but  he  kept  the  town  all  the  time  safe  from 
loss. 

If  the  town  had  furnished  this  assistance  upon  th^ir . 
own  responsibility,  and  wholly  at  their  own  risk,  probably, 
their  being  indemni6ed  by  an  after  payment,  might  not 
have  varied  the  case,  according  to  the  case  cited  from 
Connecticut.  Yet  we  must  not  forget,  that  the  eleventh 
section  of  the  statute,  which  regulates  the  giving  aid  by 
towns  to  transient  person,  gives  a  remedy  against  the  town, 
where  the  person  relieved  belongs,  only  in  the  event  of  such 
person's  being  unable  to  respond. 

This  section  prescribes  the  remedy  to  be  general  cw- 
iumpsit  for  monies  laid  out  and  expended.  Were  it  not 
for  this,  I  think  the  town  suing,  in  such  a  case,  would  need 
to  aver  in  their  declaration,  that  the  person  relieved  was 
unable  to  respond. 

We  consider  the  charge  of  the  County  Court  correct, 
authorizing  a  verdict  for  the  plaintiff,  and  their 

Judgement  is  affirmed. 

MerriU  ^  SpavJdingt  forplaintiffii. 
Samud  B.  PrerUisi  for  defendants. 
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WAtBiiiaTOir,  R.    <fe    R,    RlCHARDSON    Jr.   M.    ROYALTON    &    WoODSTOCK 

March,  __  _ 

1833.  Turnpike  Company. 

'  If  the  plaintiffi  make  en  eyerment  in  their  deeUratioDi  which  ii  neceuarjr 
to  be  prored ;  the  defendant*  have  •  right  to  disproro  it,  with  eoitable  erl- 
dettce. 

Where  the  charter  of  a  turnpike  eompany  makes  them  liable  to  pay  all  dan- 
afei,  which  may  happen  to  any  person  from  neglect  of  any  bridge*  the  eoa* 
pany  is  not  liable  for  damages,  if  they  build  and  coostantly  maintain  a  bridge 
of  sttffieient  strength  for  all  ordinary  purposes,  and  the  same  is  broken  dowa, 
and  prircte  damages  sustained  by  carelessly  over  loading  the  bridge  wilk 
cattle. 

The  company  is  not  liable  for  accident. 

This  was  an   action   commenced  to   the  County  Court 
counting  upon  the  neglect  of  the  defendants  in  maintain- 
ing and  keeping  in  repair  a  bridge  upon  their  road,  over 
White  River,  whereby,  the  plaintiffs  in  driving  cattle  to 
Boston  were  damnified ;  said  bridge  having  broke  under 
the  weight  of  said  cattle,  and  two  of  them  killed  and  oth- 
ers damaged  by  being  precipitated  into  the  stream.     The 
issue  being  duly  joined,  the  plaintiffs  adduced   evidence 
tending  to  prove  that  in  November  A.  D.  1831,  they,  in 
company  with  one  or   two  other  individuals  were  passing 
through  the  town  of  Royallon  in  Windsor  County,  with  a 
drove  of  fat  cattle  for  the  Boston  Market,  consisting  of  a- 
bout  ninety  head,  principally  oxen  and  cows — that  in  pass- 
ing the  defendant's  bridge  across  White  River  in  Royalton, 
with  said  drove  of  cattle,  the  same,  when  said  cattle  were 
upon  it,  fell  and  precipitated  eighteen  or  twenty  heal  of 
cattle  into  the  river  below ;  that  one  or  two  of  the  cattle 
were  killed,  and  some  others  badly  injured.     The  plain- 
tiffs gave  further  evidence  tending  to  prove  that  said  bridge 
was  in  a  dilapidated  state,  and  that  some  of  the  timbers  com- 
posing the  same  were   rotten.     The  plaintiffs  gave  in  evi- 
dence also,   the   act  of  the  Legislature  incorporating  the 
defendants,  which  is  referred  to  as  part  of  this  case. 

The  defendants  in  support  of  the  issue  on  their  part  of- 
fered evidence  tending  to  prove  that  said  bridge  was,  a- 
bout  three  years  before  the  injury  complained  of  happened, 
built  new,  and  that  no  part  of  said  bridge  had  decayed ; 
that  the  timber  in  said  bridge  was  all  sound  at  the  time  it 
fell  with  the  plaintiff's  cattle.  And  further,  that  said  bridge 
was  in  the  opinions  of  their  witnesses,  constructed  in  a  good 
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workmanlike  manner,  and   with  strong  timber  of  suitable  ^^■J5JJI5[]*'' 
size  for  such  a  bridge,  and  that  it  ^uts  sufficient  and  safe        i^ss. 
for  travellers  to  pass  with  their  carriages  and  loaded  teams  r.  ^  r.  Ricb- 
of  the  largest  size  used  in  the  country.     To  the  admission    •'^•JJJ  J'- 
of  all  the  evidence  offered  by  the  defendants  as  aforesaid  ^•^^f"  ■■* 
the  counsel  for  plaintiffs  objected,  and  the  same  was  ex- Tacopike  Co« 
eluded  by  the  court.     To  which  decision  the  defendants 
excepted.     The  defendants  in  further  support  of  said  is- 
sue on   their  part  introduced  evidence  tending  to  prove 
that  said  drove  of  ninety  head  of  cattle  were  all  driven  on 
the  said  bridge  without  separating  the   drove ;  that  the 
southern  reach  of  said  bridge  fell,  and  that  it  was  covered 
with  cattle  when  it  fell ;  that  eighteen  or  twenty  head  of 
cattle  fell  with  the  bridge  into  the  river  below.     That  said 
bridge  fell  in  consequence  of  the  breaking  of  the  string 
pieces  by  the  weight  of  cattle  upon  them. 

The  counsel  for  the  defendants  requested  the  Court  to 
charge  the  jury, 

1st.  That  the  defendants  are  bound  to  build  and  keep 
in  repair  bridges  sufficient  and  safe  for  persons  to  pass 
with  their  carriag'es  and  loaded  teams  of  the  largest  kind 
used  in  the  county ;  and  that  the  defendants  are  not  liable 
in  this  action,  if  the  jury  find  that  the  bridge,  at  the  time 
it  fell  with  the  plaintiffs'  cattle,  was  sufficient  and  safe  for 
loaded  teams  of  the  largest  kind  used  in  the  country  to 
pass. 

2d.  It  was  the  duty  of  the  plaintiffs  to  have  seperated 
their  drove  of  cattle  and  driven  only  a  part  of  them  over 
the  bridge  at  a  time. 

3d.  That  if  the  plaintiffs  drove  all  the  cattle  on  this 
bridge  at  once  and  broke  it  down,  they  cannot  recover  in 
this  action  because  the  injury  was  occasioned  by  their  own 
carelessness. 

But  the  Court  refused  so  to  charge  the  jury,  but  did 
charge  them  on  this  point :  That  the  defendants  were  to 
a  certain  extent  insurers  of  the  sufficiency  of  their  bridges, 
that  is  to  say,  they  were  responsible  that  their  bridges  should 
be  of  sufficient  strength  to  support  any  weight  which  might 
be  reasonably  expected  in  the  ordinary  course  of  business 
to  be  transported  on  them  by  those  who  pass  on  the  road 
and  paid  toll  at  their  gates.    That  as  the  defendants  were 


483  CASES  IN  THE  SUPREME  CX)URT. 

WAnit«M«r,  authorized  to  receive,  and  did  receive  toll  for  cattle  in 
183S.        droves,    they  were  resposible   that  their  bridges  should 
.  .    be  suiBoient  to  sustain  any   number  of  cattle  which  it 
iinitoii,  Jr.    18  usual    and  customary  to  drive  in  one  drove,  in  passing 
Aftvaiton  »nd  the  bridge  in  the  usual  manner.     That  the  drove  in  qoes- 
TttrapHKeCa  ^on  was  not,  in  the  opinion  of  the  Court,  so  unusually  or 
unreasonably  large  as  to  vary  the  liability  of  the  defendants  ; 
and  that  the  plaintiffs  were  not  legally  bound  to  separate 
their  drove  for  the  purpose  of  passing  the  bridge.     To  this 
charge  the  defendants,  also  excepted.     The  several  excep- 
tions were  allowed,  and  the  case  ordered  to  the  Supreme 
Court  for  further  consideration. 

Vpham  fy  Keith,  for  defendants. — 1.  The  evidence  offer- 
ed by  the  defendants,  in  support  of  the  issue  on  their  part, 
was  improperly  excluded  by  the  Court  below. 

Upon  the  trial  of  this  cause  in  the  County  Court,  the 
plaintiffs  introduced  evidence  tending  to  prove  that  the 
bridge  which  fell  with  the  plaintiffs'  cattle,  was  in  a  dilap- 
idated state,  and  unsafe  for  persons  to  pass  with  teams, 
carriages,  &c. 

To  rebut  this  evidence,  and  to  support  the  issue  on  their 
part,  the  defendants  offered  to  prove,  ^r^/.  That  the  bridge 
was  built  about  two  years  before  the  injury  complained  of 
happened :  That  it  was  constructed  with  great  care  arid 
caution :  That  the  timber  with  which  it  was  constructed, 
was  sound,  strong,  and  of  a  proper  size  for  such  a  bridge. 
Second,  That  at  the  time  the  bridge  fell  with  the  plaintiffs' 
cattle,  it  was  in  good  repair,  and  sufficient  to  sustain  the 
heaviest  loaded  teams  that  usually  pass  through  the  coun- 
try. Third,  That  the  five  string-pieces  which  broke  and 
fell  with  the  cattle,  were  perfectly  sound.  Fourth,  That 
the  injury  was  occasioned  by  the  carelessness  of  the  plain- 
tiffs in  driving  an  unreasonable  number  of  their  eattkf  ob 
to  the  bridge  at  once. 

To  the  admiirsion  of  thitf  evidenccf,  the  plaintiffi  obj^t- 
ed ;  and  it  was  excluded  by  the  County  Court. 

The  first  question  presented^is,  was  this  evidehice  pWp* 
crfy  excluded  ?  We  maintain  that  it  watf  not.  Tutiipito 
ewporations,  like  towns,  we  admit,  are  answerable  <bi^  anj^ 
apetial  damage"  which  sfadi'  happen  to  any  person  or  pe«'- 


OF  THt:  STATE  OF  VERMONT.  583 

•OEM,  his  or  their  teams  or  carriages,  by  means  of  any  insuf-ilA^i"«TOH, 
ficiency  or  want  of  repair  in  their  roads  and  bridges.  i833. ' 

We  insist,  however,  that  the  legal  measure  of  duty  *s  to  ^^^^^~J[7 
the  sufficiency  of  bridges,  is,  that  they  should  be  sufficient    ard'on*  Jr. 
and  aafe  for  loaded  teams  of  the  largest  kind  used  in  the  it>^«itoD  aod 
country.     To  go  further,  and  require  bridges  sufficient  to  fMkpike  Co. 
sustain  buildings,  when  drawn  over  them,  and  whole  droves 
of  cattle,  would  be  both  unreasonable  and  unjust. 

In  the  construction  and  preservation  of  roads  and  bridg- 
es, the  law  only  requires  the  exercise  of  ordinary  care  and 
diligence. 

In  Tawngend  vs.  The  SutquehanncA  Turnpike  Company, 
it  was  holden  that  the  defendants  were  bound  to  bestow 
ordinary  care  and  diligence  in  the  construction  of  their 
bridges,  and  keeping  them  in  repair,  but  are  not  responsi- 
ble for  accidents  which  do  not  arise  from  their  neglect,  or 
want  of  such  ordinary  care  and  skill. — ^6  John.  Rep.  90. 

If  the  defendants  are  liable  at  all  in  this  action,  it  is  up- 
on the  ground  of  negligence  ;  and  this  negligence  may  con- 
sist in  want  of  care  in  constructing  the  bridge,  or  in  omit* 
ting  to  make  necessary  repairs. — Vide  Charter  of  Co. — 
Laws  of  .1800,  p.  60 — 6  John.  Rep.  90. — I  Swift.  Dig. 
652. — ^aye$  vs.  Morristowrij  1  Vt.  Rep.  353. 

The  plaintiffs  therefore,  were  bound  to  prove  that  the 
injury  complained  of  was  occasioned  by  the  negligence  of 
the  defendants,  and  without  any  fault  on  their  part.  For 
it  cannot  be  presumed  that  the  Legislature  intended  to  pro- 
vide a  remedy  for  damages  sustained  by  any  man  through 
his  own  wrong. — Vide  4  Mass.  R.  422. — 1 1  East.  R.  60. — 
2  N.  H.  R.  392.— 6  Aik.  R.  74.-7  Pick.  138.— 7  Con.  R. 
86. — 16  John.  R.  250. — 1  Mass.  R.  163. 

If  we  are  correct  in  our  views  of  the  law,  which  should 
govern  this  case,  the  evidence  offered  by  the  defendants 
was  certainly  admissible. 

2.  The  idea  that  towns  and  turnpike  corporations  are 
insurer*,  is  certainly  new,  and  we  think  unsupported  by  rea- 
son or  authority. 

Insurance  is  defined  to  be  a  contract,  wteieby  one  par- 
ty, in  consUkmttion  of  a  stip«laled  som,  undertdEcs  to  in* 
demnify  the  other  agasmt  certsin  periis  and  risks  to  whieb 
he   is   exposed,  or   against  the   happening  of  some  e^ 
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^^Mvch,^^  vent.     The  defendants  have  received  no  corapensataoA 
^^^'        as  insurers,  and  as  such,  cannot  be  made  liable  in  this 

R.&R.  Rich-  action. 
•rdacm,  Jr.        ^    j^  ^^^  ^^^  ^j^^  province  of  the  Couuty  Court  to  decide 

^oodutock'  upon  the  facts  in  the  case ;  they  should  have  been  submil- 
TarDpikoO|.  ted  to  the  jury..    And  for  this  reason,  a  new  trial  should 
be  granted. — Vide  ^yhoin  vs.  Vlmtr^  12  Mass.  R.  22.— ^ 
Tyler  vs.  Ulmer^  lb.  1 63. 

Instead  of  excluding  the  evidence  oflfered  by  the  defen- 
dants, it  should  have  been  submitted  to  the  jury,  and  weigh- 
ed by  them :  and  they  should  have  been  instructed  by  the 
Court  to  return  a  verdict  for  the  defendants,  if  they  found 
the  bridge  sufficient  to  sustain  the  heaviest  loaded  teams 
usually  driven  through  the  country. 

Whether  or  not  an  unreasonable  number  of  cattle  werd 
driven  on  to  the  bridge  at  once,  was  a  fact  for  the  jury  to 
find,  and  it  should  have  been  submitted  to  them  under  a 
proper  charge  from  the  Court. 

4.  The  jury  should  have  been  instructed  to  return  a  ver- 
dict for  the  defendants,  even  if  they  should  find  the  bridge 
insufficient  to  sustain  a  loaded  team  of  the  heaviest  kind, 
provided  they  should  find  the  weight  of  cattle  upon  it,  when 
it  fell,  greater  than  that  of  a  loaded  team  of  the  largest 
class  usually  driven  through  the  country* 

P.  Dillingham f  for  plaintiffs. — ^The  only  question  is, 
Did  the  County  Court  err  in  excluding  testimony  ?  We 
think  not.  The  ground  taken  by  the  County  Court,  if  we 
rightly  understand  it,  is  substantially  this :  That  this  Com- 
pany were  bound,  by  law,  to  maintain,  at  all  times,  a  bridge 
sufficient  to  bear  over  in  safety,  and  without  breaking  down, 
all  teams 9  loadsy  or  droves  ofcaHhj  which  might  attempt  to 
pass  it,  while  travelling  on  the  Company's  turnpike  in  the 
course  of  doing  the  ordinary  business  of  the  country. 

If  the  County  Court  did  not  mistake  the  law,  in  thus  de- 
tidings  then  the  testimony  offered  by  defendants  was  prop- 
erly excluded ;  and,  certainly,  there  was  no  misapplication 
of  terms— much  less  was  there  error  in  saying  the  Compa- 
ny were  insurers,  so  far  as  their  liability  extended  to  pay 
damages  to  those  travelling  on  their  road  and  over  their 
bridges. 
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A  ieadfog  consideration  with  the  Legislature,  in  incor-  ^^'Y^*** 
porating  every  Tarnpike  Company,  must  have  been,  not  isss*' 
only  that  they  should  keep  in  repair  good  roads,  but  that  r.  &  r.  Rich. 
they  should  furnish  safe  and  sufficient  bridges,  for  every  pos*  ■rdaoD,  Jt. 
sible  case  of  passing  in  the  transaction  of  the  common  bu-  Bavaiton  aod 
sidess  of  the  country  usually  requiring  travel  upon  public  TvrapikSTco. 
roads. 

The  Legislature  have  not  left  their  intent  to  be  inferred. 
In  the  Act  incorporating  this  Company,  it  is  provided,* 
'*That  said  Company  shall  be  liable  to  pay  all  damages 
which  may  happen  to  any  person,  from  whom  toll  is  de- 
mandable,  or  any  other  persons,  from  neglect  of  any  bruise, 
or  want  of  repairs  in  said  road." — Acts  of  1800,  page  63, 
Sec.  5.     What  is  here  meant  by  "  n^lect  of  any  bridge  T* 
A  bridge  mast  be  a  sufficient  one,  or  it  is  "  neglected,"  or 
in  other  words,  is  '*  bad  and  insufficient."    To  what  extent 
must  a  bridge  be  sufficient  ?  Can  it  be  sufficient  reasonaUy, 
or  within  the  intent  of  the  Legislature,  short  of  sufficiency 
to  the  full  extent  required  by  the  decision  of  the  County 
Court?  What  other  role  than  this,  could  be  adopted,  which 
would  be  both  reasonable  and  general  ?  Can  the  number  of 
bullocks — the  weight  of  any  load,  or  the  measure  of  any  com- 
modUy  passing  a  bridge  in  the  course  of  ordinary  business, 
be  fixed  at  any  point,  so  as  to  form  a  safe  test  of  the  suffi" 
eieney  or  insufficiency  of  such  bridge  ^ 

What  other  rule  then,  can  this  Cdurt  adopt,  which  shall 
carry  into  effect  the  intent  of  the  Legislature — be  salutary 
in  its  operation — certain  in  all  cases — and  of  easy  applica- 
tion, than  that,  which  in  this  case,  and  all  similar  ones, 
makes  the  sufficiency  or  insufficiency  of  the  bridge,  depend 
upon  the^ac^,  of  Whether  it  stands  secure,  or  breaks  down, 
dnder  any  and  every  load  drawn  upon  it,  f6r  the  purpose 
of  passing,  in  transacting  any  of  the  usual  business  of  the 
community?  This  leaves  out  cases  of  unusual  and  extraor- 
dinary business ;  as  well  as  those,  should  they  ever  occur, 
where  there  was  an  obvious  and  malicious  intention  to 
break  down  a  bridge,  instead  of  a  bona  fide  one  of  pass- 
ing in  safety. 

A  decision  by  this  Court,  that  fell  sfiort  of  carrying  the 

liability  of  this  Company  to  the  extent  laid  down  by  the 

County  Court,  would,  absolutely,  be  construing  the  act  in- 

74 
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Wij^Y^*»  corporating  this  Company  in  restraint  ofbusines$t  of  common 
1833. '      and  ordinary  business*    The  traTclIer  is  bound  in  all  cases 

IL  &  R.  Rich.  ^^  '^  Company  to  pay  his  toll,  in  proportion  to  what  he 
ardion.  Jr.    drives ;  and  sliottld  this  Court  decide  that  the  Company's 

lu^aiton  and  liability  to  kirn  shall  cease  in  case  he  carries  a  heavy  loadf 

TarnpikeCo*  they  thereby  increase  his  liability  a  thovsand  fold.  For 
when  the  Court  decides  that  an  individual,  while  travelling, 
has  been  guilty  of  some  act  of  .imprudence^  which  exempts 
the  Company  from  all  liability  to  Mm,  it  follows  as  certain- 
ly as  any  effect  can  follow  its  cause,  that  that  same  trnpru- 
dent  act  makes  him  liable  to  the  Company  for  the  full  a* 
mount  of  their  loss,  arising  from  that  act. — 7  Pick.  &•  188- 

The  opinion  of  the  Court  was  pronounced  by 

Baylies,  J.— The  5th  Sec.  of  the  Act  establishing  a 
corporation  by  the  name  of  "  The  Royalton  and  Woodstock 
Turnpike  Company^^  among  other  things  says,  that  the 
''  said  corporation  shall  be  liable  to  pay  all  damages  which 
may  happen  to  any  person  from  whom  toll  is  demandable, 
or  any  other  person,  jrom  neglect  of  any  bridge^  or  want  of 
repairs  in  said  road.^^ 

The  plaintiffs,  in  their  declaration,  have  averred  in  sub- 
stance, that  on  the  5th  of  November,  1831,  the  defendants' 
bridge  over  White  River,  on  said  turnpike  road  in  said 
Royalton,  from  the  neglect  of  the  defendants^  had  become, 
and  was  decayed,  rotten,  weak,  and  insuffiicient,  so  that 
when  the  plaintiffs  were,  then  and  there,  driving  their  fat 
cattle  to  Boston  market,  on  said  road  across  said  river  up- 
on said  bridge,  the  same  broke,  gave  way,  and  fell  with 
some  of  said  cattle  into  said  river,  and  by  the  fall  two  of 
the  cattle  were  killed,  and  others  were  greatly  bruised 
and  injured,  so  that  the  platntiffs  suffered  two  hundred 
dollars  damages  to  their  said  cattle  from  the  defendants' 
neglect  of  their  said  bridge,  &c. 

It  was  necessary  for  the  plaintiffs  to  make  this  averment 
to  bnng  the  case  within  the  act ;  and  to  prove  it  on  trial. 

The  plamtiffs  gave  evidence  to  the  jury  tending  to  prove 
this  averment;  and  when  the  defendants  offered  evidence 
tendmg  to  disprove  it,  the  plaintiffs  objected,  and  the 
Court  excluded  Uie  evidence.  If  it  was  necessary  for  the 
plamtiffs  to  prove  their  averment  to  support  their  action. 
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it  was  competent  for  the  defendants  to  disprove  it;  and  ^^^^'Y^' 
no  good  reason  can  be  assigned,  why  the  Court  excluded       1833.  * 
ibeir  evidence. 


a.  &R.  Bioh- 

What  strength  in  the  defendants'  bridge  would  be  suffi-    »'d»on,  Jr. 
ctent  to  exonerate  them  of  negligence,  so  as  nert  to  be  lia-  ^atton  •n4 
ble,  in  case  the  bridge  should  be  broken  down,  and  pri-  TanpikeCo. 
vate  injury  sustained,  has  not,  to  my  knowledge,  been  de- 
cided. 

It  would  «eem  to  be  the  duty  of  the  defendants  to  build, 
add  constantly  maintain  bridges  of  sufficient  strength,  to 
bear  up  the  heaviest  loads,  that  usually  pass  from  and  to 
market  on  their  turnpike  road  :  Toll  is  paid  the  defendants 
for  the  passage  of  such  Idads,  and  the  public  have  a  right 
to  require  sufficient  strength  in  their  bridges  to  bear 
them  up. 

In  the  case  at  bar,  it  is  evident  that  the  defendants'  bridge 
was  not  of  sufficient  strength  to  sustain  the  cattle  that  were 
upon  it :  The  bridge  broke,  and  precipitated  the  cattle  in- 
to the  river.  Whether  those  cattle  were  considerably 
heavier  than  one  of  the  largest  loads  which  usually  passed 
said  bridge,  drawn  by  six  horses  on  a  large  waggon,  does 
not  fully  appear. — Such  load,  waggon  and  horses,  would 
probably  weigh  eight  or  ten  tons ;  and  if  the  bridge  was 
safe  and  sufficient  to  bear  up  this  weight,  the  defendants 
could  not  be  charged  with  negligence  in  not  building  and 
maintaining  a  bridge  of  sufficient  strengfth  for  all  ordinary 

purposes. 

But  if  the  plaintiffs  carelessly  drove  their  cattle  upon 
the  bridge,  in  a  huddled  position,  so  as  to  get  a  greater 
weight  upon  the  bridge  than  it  could  bear,  and  brojie  it 
down,  when  it  was  of  sufficient  strength,  for  all  ordinary 
purposes,  the  plaintiffs  are  not  entitled  to  recover  dama- 
ges for  injuries  which  they  have  suffered  by  their  own  fol- 
ly. The  principles  which  I  have  advanced  receive  sup- 
port from  the  following  dicta : 

'*  The  defendants  are  bound  to  bestow  ordinary  care  and 
diligence  in  the  construction  and  preservation  of  their 
bridges.  They  are  not  responsible  for  accidenis,  if  those 
accidents  do  not  arise  from  the  want  of  this  ordinary  care 
and  skill."— 6  T.  R.  90. 

"  Where  the  injury  is  owing  to  one!s  own  negligence, 
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^^ViSSf^**'  .or  want  of  ordinary  care,  and  he  could  easily  have  avoided 

'^^-        the  ob&truction,  then  no  action  will  lie.** — 11  East.  61. 

R.hR.  Rich-      The  party  injured  by  a  defect  in  a  bridge,  must  be  in  no 

•rdtoD,  Xr.    f^yij  hinigeif.     «  For  it  cannot  be  presumed,  that  the  act 

^oDditocif  intended  to  provide  a  remedy  for  damages  sustained  by  a- 
Taispike  Co.  ny  man,  through  his  own  wrong.*'— 4  Mass.  R.  423. 

^'  If  from  fool-hardiness,  one  should  plunge  his  horse 
into  water,  which  by  a  flood  had  covered  a  causeway,  he 
knowing  it  to  be  so,  or  if  he  should  enter  upon  a  bridge, 
Which  he  saw  was  weakened  by  a  storm,  he  ought  not  to  be 
indemnified  for  his  carelessness.'' — 7  Pick.  R.  188. 

*' Though  highways  are  so  low  as  to  be  overflowed, 
towns  are  not  liable  for  injuries  which  happen  on  them,  if 
it  was  Imprudent  to  pass  them  in  such  a  condition,  or  if 
they  were  passed  unskilfully." — 2  N.  H.  Rep.  392. 

In  the  case  at  bar,  the  County  Court  should  have  admit- 
ted the  evidence  which  was  oflered  by  the  defendants,  and 
excluded  by  the  Court;  and  should  have  instructed  the  jtt« 
ry  according  to  the  foregoing  principles  of  law ;  but  inas* 
much  as  the  County  Court  neglected  their  duty  in  these 
patters, 

Their  judgement  is  reversed,  and 

A  new  trial  granted. 


^^jSSdk*^'  Willis  Wood  tv.  Kinsman  &  Lamb. 

II  If  A  pMBOB,  who  hM  mn  ezamption  {vom  anwit  and  impriionnMBt  on  oinl 

proe^ss,  be  airet ted,  end  imprUooed  io  Tiolation  of  bit  ezeoption.  be  ebovld 
lUke  the  firat  opportanity  to  assert  his  privilege,  and  obtain  his  Ubert7S  or  hii 
negligeiiee  wiU  be  oonstmed  a  foajocr  of  his  privilege;  aad  he  cannot  after* 
wards  set  op  his  privilege  in  an  action  of  trespass,  so  as  to  mak.e  his  arrest  aad 
imprisonment  tmioti:/^  that  he  may  reoprer  damages  for  faUe  imprisonmene. 

If  he  be  arrested  on  a  writ  of  attachment,  and  his  exemption  be  permanent, 
be  shonld  appear  at  Conrt,  and  plead  his  priTilegein  abatement  of  the  writ; 
or  if  the  writ  be  a  summons,  he  shoald  plead  his  privilege  io  bar  of  an  e«eoq- 
tion  against  his  body.  Or,  if  be  be  imprisoned  on  a  writof  ezecntion,  in  the 
life  of  It,  and  according  to  its  precept,  and  this  was  done  at  the  reqnest  of  the 
creditor,  or  his  attorney,  *y  a  proper  officer,  sach  execation,  if  it  isaoed  on  a 
legalar  judgment  of  a  Conrt  of  Record,  and  if  it  were  eyer  so  erroneous,  and 
not  ebtoMtly  void,  will  justify  the  creditor,  or  his  attorney,  for  procnring  ssid 
toiprisonment,  in  an  action  of  trespaas  for  fdse  imprisonment  bronght  against 
them< 

This  was  an  action  of  Trapass  for  Assault  and  Battery 
and  False  Imprisonment.     The  defendants  plead  not  guf^ 
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ty  «8  to  the  assault  and  battery  >  and  in  justification  of  the  ^^j^^^"'' 
imprisonment,  in  substance,  that  the  present  plaintiff  had       i^* 
been  arrested  by  a  Sheriff  by  virtue  of  an  execution  in  fa-      ^^^ 
vor  of  the  firm  of  Center  Lamb  &  Co.,  by  direction  of  j^j^^^i^i^^ 
said  Lamb  to  said  Kinsman,  who  acted  as  the  attorney  on 
said  execution  for  the  creditors :,  That  said  execution  was 
issued  upon  a  regular  judgement  rendered  by  a  Justice  of 
the  Peace,  and  that  this  was  the  imprisonment  complain- 
ed of. 

To  this  plea  in  bar,  the  plaintiff  replied  in  substance, 
that  upon  the  judgement  mentioned  in  said  plea,  an  exe- 
cution had  been  issued,  upon  which  the  plaintiff  had  been, 
committed  to  jail,  and  had  thereupon  taken  the  poor  debt- 
ors' oath. 

To  this  replication,  the  defendants  rejoined,  that  the 
plaintiff  was  arrested  on  the  attachment,  which  was  foUow- 
lowed  up  to  the  judgement  referred  to  in  the  pleadings, 
and  held  to  bail :  That  he  suffered  judgement  to  be  ren- 
dered by  default :  That  while  the  execution  was  in  the 
hands  of  the  Sheriff,  he  came  from  the  State  of  New- York, 
and  voluntarily  surrendered  himself  in  discharge  of  bail, 
and  that  thereupon  he  was  committed  to  prison,  and  took 
the  poor  debtors'  oath ;  by  reason  of  all  which,  he  had 
waived  his  exemption  from  arrest  and  imprisonment  upon 
said  judgement. 

To  this  rejoinder  the  plaintiff  demurred ;  and  joinder 
by  defendants. 

Upkam  ^  Kekk^  for  plaintiff. — This  is  an  action  of  tres- 
pass for  assault  and  battery  and  false  imprisonment,  and 
comes  before  this  Court  by  appeal  from  the  County  Court. 

1.  The  plaintiff  insists,  that  being  by  statute  privileged 
from  arrest  and  imprisonment,  the  writ  of  execution  under 
which  the  defendants  claim  to  justify,  was  illegal  and  void. 
—Stat.  230.-^  fVillington  vs.  SUamsj  J  Pick.  Rep.  497.— 
Brackeit  vs.  Winslow^  17  Mass.  153  &  8. — Hammeit  vs. 
Wymanj  9  Mass.  1 38. 

2.  The  writ  of  execution  against  the  body  of  the  plain- 
tiff being  illegal,  his  proper  remedy  against  the  defendants 
was  an  action  of  trespass  and  false  imprisonment. — 17  Mass. 
153  &  d»  Grumon  vs.  Raymond^  I  Con.  Rep.  40. — 3  Ja- 


KtMiD»aAal. 
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WAMfuwToir,  cobs'  Law  Die  ll.—Ldand  vs.  Marsh,  16  Mftts.  389.-* 
1883. '      Cowen's  Treatise,  220. 

^^  In  Percival  vs.  Jones  (2  John.Cas.  49)  where  a  Justice 

of  the  Peace,  under  the  ten  pound  act,  issued  an  execution 
against  the  body  of  a  defendant,  who  was  by  law  privileged 
from  arrest  and  imprisonment,  voluntarily  and  without  the 
request  or  authority  from  the  plaintiff,  it  was  bolden  that 
he  was  liable  to  an  action  of  false  imprisonment. — 1  Esp. 
N.  P.  2  part,  276.-2  Wils.  384. 

So,  where  an  attorney  sued  out  an  illegal  writ  of  or.  sa. 
against  a  defendant,  and  ordered  him  to  be  imprisoned,  it 
was  bolden  that  false  imprisonment  would  lie.-— I  Swift's 
Dig.  499. 

In  Tarlton  vs.  Fisher  et  al.  (Doug.  671)  Ashursi,  J.,  said, 
"  A  Sheriff  is  bound  to  execute  process  issuing  out  of  a 
Court  of  competent  jurisdiction ,  and  though  there  be  no 
cause  of  action,  or  the  process  is  erroneous,  he  is  not  re- 
sponsible. The  plaintiff  himself,  in  such  cases,  is  only 
liable :  it  is  a  plaintiff's  business  to  take  care  how  he  takes 
out  his  writ;  if  he  deliver  it  to  the  Sheriff,  he  takes  all 
upon  himseli." 

The  defendants,  in  the  case  at  bar,  took  out  a  writ  of  ex- 
ecution against  the  body  of  the  plaintiff,  and  ordered  him 
imprisoned  upon  it,  when  by  the  laws  of  the  land,  he  was 
privileged  from  arrest  and  imprisonment.  This  they  did 
at  their  peril.  They  should  have  been  satisfied  with  an 
execution  against  his  goods  and  chattels  only. 

In  Percival  vs.  Jones,  before  cited,  the  Court  said,  *^  that 
the  Justice,  when  acting  in  good  faith,  should  be  protect- 
ed. But  at  the  same  time,  the  privilege  of  the  defendant 
must  have  its  effect ;  and  this  can  be  done  with  safety  to 
the  magistrate,  in  no  other  way  than  by  considering  the 
execution  as  issuing  at  the  peril  of  the  party  demanding 
it." 

3.  The  plea  in  bar  alleges,  that  the  Justice  ^'  adjudged 
that  the  said  Ira  &  Center  might  have  execution  against 
the  goods,  chattels,  estate  and  body  of  the  said  Willis." 

This  was  an  excess  of  jurisdiction ;  and  trespass  may  be 
supported  for  imprisonment  under  the  execution. — iChit- 
ty's  PI.  184. 

In  Briggs  vs.   Wardtoell  (10  Mass.  356)  it  was  holden 
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that  trespass  would  lie  against  a  Justice  of  the  Peace,  who  ^^J^^^' 
an  execution  within  twenty-four  hours  from  the        »«». 


time  of  rendering  judgement.  Wood 

4.   Trespass  lies  against  a  party,  who  extends  the  pro-  KingmiuiAtai. 
eess  of  the  Court  Iq  a  case,  to  which  it  cannot  lawfully  be 
extended.— Curry  vs.  Pringlt^   U  John.  Rep.  444. — 13 
John.  Rep.  414. 

In  Justice's  Courts,  and  all  other  Courts  of  special  and 
limited  jurisdiction,  the  rule  is  strict,  that  the  party  becomes 
a  trespasser,  who  extends  the  power  of  the  Court  to  a  case 
to  which  it  cannot  lawfully  be  extended. — 1  Stra.  710. — 
2  Black.  Rep.  iQS5.— Cowp.  610,647.-2  Wils.  88d>6. 

The  defendants,  by  ordering  the  plaintiff  imprisoned 
upon  the  execution,  certainly  extended  the  process  of  the 
Court  to  a  case,  to  which  it  could  not  lawfully  be  extend- 
ed. After  the  plaintiff  was  discharged  from  his  first  impris- 
onment, by  the  Jail  Commissioners,  the  Justice  had  no  ju- 
risdiction over  his  person  upon  any  debt  due  the  same  cred- 
itors at  the  time  of  his  discharge.  And  false  imprisonment 
li^s,  where  there  is  a  want  of  jurisdiction  over  the  person, 
or  over  the  cause. — Wise  vs.  fViihers^  3  Cranch.  331. — 
Smith  vs.  Shaw^  12  John.  Rep.  257. — I  Con.  Rep.  40. — 
Marshahea  case,  10  Coke,  70. 

5.  If  the  execution  were  a  lawful  one,  the  plaintiff  is 
entitled  to  recover  in  this  action,  because  it  was  unlawful- 
ly served ;  and  false  imprisonment  lies  for  the  unlawful  ser- 
vice of  a  lawful  writ. — Brown  vs.  OetcheU^  1 1  Mass.  Rep. 
11. 

6.  The  legality  of  the  proceedings,  under  which  the  de- 
fendants claim  to  justify,  may  be  inquired  into  in  this  form 
of  action. — Cowp.  640,  646. — 2  JohnCas.  49. — S  Cranch. 
391.— 2  John.  Cas.  27.— 17  Mass.  153  &  8. 

Smith  ^  Peck,  for  defendants. — 1.  If  the  execution  un- 
der which  the  defendants  justify,  is  void,  then  this  action 
may  be  sustained ;  otherwise  it  cannot.  In  a  suit  before 
a  magistrate,  of  which  he  had  jurisdiction,  but  in  which 
he  gave  judgement  and  issued  execution  for  more  than 
$5  cost,  contrary  to  a  statute  which  limited  the  costs  to  be 
recovered  to  the  sum  of  $5,  it  was  held  that  the  execu- 
tion and  judgement  was  voidable  only. — (Johnson  vs.  Wil- 
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^^^?''  f^^^^  17  John.  Rep.  145.)     The  Comi,  in  this  cMe, 

^^^'       said,  "  We  have  decided  that  wheo  a  Justice  has  jurisdic- 

Wood       tion  to  issue  an  attachment,  but  proceeds  a^roiMOiifly  im 

Kinim^asai.  doing  so,  he  is  not  therefore  a  trespasser.    The  distinc- 
tion is  this :  when  the  Justice  has  no  jurisdiction  wbaleT- 
er,  and  undertakes  to  act,  his  acts  are  cartm  non  jvdke  ^ 
but  if  he  has  jurisdiction,  and  errs  in  exercising  it,  then  the 
act  is  not  void,  but  voidable  only."     So  if  an  execution 
be  issued  previous  to  the  day  on  which,  by  law,  it  ought 
to  have  issued,  it  is  not  void,  but  only  voidable.-^4  Cranch, 
328.)     This  case  contradicts  that  cited  by  the  plaintiff 
from  Mass.  Rep.     In  the  case  of  Prigg  vs.  JUamM  fy  aL 
(2  Salk.  674)  the  defendant  justified  under  a  judgement 
Si,  execution,  which  by  an  act  of  Parliament,  was  ooicf,  and 
the  question  was  whether  the  proeeedings  were  so  far 
void  as  that  the  party  might  take  advantage  of  it  in  this 
collateral  way,  and  the  Court  held  it  was  not :  that  it  was 
only  voidable  by  plea  or  writ  of  error.    In  Mtn  vs.  Him* 
tington  fy  al.  (2  Aik.  Rep.  249)  this  decision  is  cited  and 
approved  by  the  Court,  and  the  same  principle  recognized. 
From  our  examination  of  these  authorities,  it  will  be  seen, 
that  the  execution  in  the  present  case,  can  in  no  sense  be 
said  to  be  void.    The  most  that  can  be  said  against  it,  is, 
that  it  was  voidabk.    But  what  appears  to  be  decisive  of 
this  point,  is  the  well*settled  doctrine,  that  for  the  arrest 
of  one  privileged  from  arrest,  either  per$onaUy  or  /ocoZIy, 
such  as  certificated  bankrupts,  insolvents,  Slc^  trespass  will 
not  lie  either  against  the  ofiicer  or  creditor,  and  this  is  up- 
on the  ground  that  the  process  is  not  void;  if  it  was,  all 
the  parties  to  the  arrest  would  be  trespassers.— (1  Chitty's 
PJead.  167.— 3  Wils.  379—1  Mod.  209.— 1  Black.  Rep. 
1 190,  reported  in  10  Petersdorfl^'s  Abr.  279.~3  N.  H.  Rep. 
376 — 1  Swift's  Dig.  497.-3  Vt.  Rep,  415.)      And  it  has 
been  held  by  the  Supreme  Court  of  Massachusetts,  in  ca* 
ses  analogous  to  the  one  at  bar,  in  every  respect,  that  the 
attachments  were  merely  abateable. — (3  Mass.  Rep.  1 93.-- 
1  Pick.)    'And  such  is  the  rule  in  Connecticut. — 1  Sw. 
Dig.)     If  the  proceedings  before  Jail  Commissioners,  in 
any  given  case,  were  void  for  some  irregularity,  it  is  clear, 
that  the  debtor,  in  such  case,  might  lawfully  be  again  arrest- 
ed and  imprisoned  on  the  same  debt.     This  furnishes  a 
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strong  argument  in  supfiort  of  the  validity  of  the  execution  ^^m'"  *^*' 
under  which  the  defendants  justify ;  for,  if  an  execution       ^sal. 
m«y  in  any  case  be  legally  issued  against  the  body  of  the       "^^ 
debtor,  on  a  judgement,  on  which,  he  has  been  discharged  KiMmn&Rt 
from  imprisonment,  under  the  act  for  the  relief  of  poor 
debtors,  it  would  seem  to  be  more  consonant  to  principle, 
io  hold  such  executions,  in  all  cases,  voidable  only. 

2.  If  the  execution,  in  this  case,  is  only  erroneous,  then- 
it  is  a  good  justification  to  the  defendants,  until  it  is  super- 
seded.— (3  Hen.  &.  Mumf.  260.— 3  Wils.  342,  345,  376.— 
1  Stra.  509— Doug.  671 — 8  John.  Rep.  365—2  Black. 
Rep.  846-7,  1191.— 1  Aik.  Rep.  339.— 1  Salk.  273.— 15 
East.  612.)  Chitty  lays  down  the  general  rule,  that  no  ac- 
tion whatever  can  be  supported  for  any  act,  however  erro- 
neousy  if  expressly  sanctioned  by  the  judgement  or  direc* 
tton  of  any  of  the  superior  Courts  at  Westminster,  or  by  an* 
inferior  magistrate,  acting  within  the  scope  of  his  jurisdic*' 
tion. — •(!  Chitty's  Pleadings,  167. — ^3  M.  and  S.  411, 
425-7-8.) 

In  Belk  vs.  Broadbent,  (3  Term  Rep.  183)  Lord  Mans- 
field says,  "  It  is  ihcomprehensible  to  say  that  a  person  shall 
be  considered  a  trespasser  who  acts  under  the  process  of 
this  Court."  On  what  principle,  then,  can  the  defendants 
be  made  liable  in  this  action  ?  Here,  nothing  more  was 
done,  than  to  take  the  body  of  the  plaintiff,  which  was  ex- 
pressly commanded  by  the  writ.  Where  a  plaintiff  sued 
out  ^Ji.Ja.  against  his  debtor,  after  he  had  paid  the  debt, 
and  caused  him  to  be  arrested,  even  while  attending  Court, 
as  a  witness,  it  was  holdcn  that  trespass  would  not  lie  a- 
gainst  the  plaintiff  while  the  execution  was  in  force. — (2 
Con.  Rep.  700. — 3  Hen.  &  Mumf.  260.)  So,  where  a  cred- 
itor caused  bis  debtor,  who  had  taken  advantage  of  the 
statute  of  20  Geo.  3  c  64,  to  be  arrested,  when,  by  the 
act,  he  was  declared  free  from  arrest,  it  was  held  by  the 
Court,  that  the  officer  making  the  arrest,  and  it  was  said 
by  the  Court  arguendo,  that  the  plaintiff  himself,  until  su- 
persedeas, was  not  liable  in  an  action  of  false  imprison- 
ment.— (Tarleton  vs.  Fisher  Sf  al.  Doug.  671.)  Buller,  J., 
therein  said,  **Thc  original  plaintiff  would  not  be  liable 
to  an  action  of  trespass  till  the  writ  is  superseded,  for,  till 

then,  it  is  a  justification.^^     Thus,  a  discharge  of  a  debtor 
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WAfMtfVMT.  from  impriioniMiit,  by  the  creditOBi  hoB  the  Mae  e€i^^m 
W*      a  diicharge  under  our  statute  for  tlie  r^tatfT ef  poor rfebl«»  J 

— -r^ —  and  after  «ich  diicharge,  the  debtor  cMoot  be  again  «r* 
^      rested  on  the  same  debt.— <14  Mass.  Rep.  448.)     »at,  if 

**^"  *■*  in  such  case,  an  alia$  ejwcution  is  takep  Mi  m  the  judge- 
ment, by  the  direction  of  the  creditor,  and  the  dabter  i»- 
prisoned,  felse  imprisonment  will  not  lie  fiat  tMs  adoM^ 
imprisonment.—CBray.  Rep.  1 1 9,  No.  4.)  By  aeittBte  hw 
of  New-Hampshire,  passed  in  1 8 1 8,  it  is  provided  that  mem$ 
or  final  process  shall  not  issue  against  the  body  of « 4W** 
or,  nor  he  be  imprisoned,  unless  the  debt  or  damage  exeaed 
the  sum  of  *13,S3.  In  a  ease  arising  under  this  atatute> 
when  execution  was  taken  out  for  $Q  damages,  and  #5 
eosts,  against  the  body  of  the  debtor,  and  he  unrestisd  and 
imprisoned,  it  was  holden,  that  the  debtor  could  net  i)&atn* 
tain  trespass  for  ^se  impriaonment  egaiDrt  the  creditor, 
until  the  execution  was  superseded. — (3  N*  H.  Bisp.  4di*) 
A  replication,  like  the  one  now  before  the  Court,  was  ruled 
against  the  plaintiff,  by  this  Court,  in  a  case  decided  in 
Caledonia  County  in  1816.— (Bray.  Rep.  1 18,  No.  4.) 

0.  An  exemption  from  arrest,  whether  that  exemption 
be  given  by  common  law,  or  by  statute,  is  a  personal  fHriir- 
ilegie,  and  mi^y  be  waived  by  the  p«rty  entitled  to  it.  It 
diottld  be  claimed  ai)d  iofis^ed  pn  at  the  proper  tittie,  or 
else  H  will  be  presumed  to  bo  waived,  and  cannot  b^  eet 
up  in  a  collateral  action. — (4  Dallas,  107. — 3  John.  Ca^. 
84.— 3  Mass.  Rep.  193—11  id.  11.— 16  /pbo-Rep.  153.— 
2  Aik.  Rep.  224 — H  Him.  Rep.  443.-3  Con  Rep.  d3?.) 
The  plaintiff  did  not  claim  bi^  esen^ption  in  soa^pfis  if  at 
all.  He  syiQ^red  judgeineiH  iq  foe  tnken  ageili^t  bim*  by 
defendant,  apd  did  not  appear  to  o)>ject  to  the  execution 
issuing  against  hi^  boclj*  In  addition  to  this,  hp  retiimed 
froip  a  sister  State,  and  surrepdered  hini^elf  to  the  officer* 
in  di9qharge  of  his  bail.  These  fiicts  are  alleged  in  tjie 
r^oinder,  and  are  confessed  by  the  demurrer ;  and  if  they 
do  npt  amount  $o  a  waiver  of  the  exemption,  it  cup  hprflly 
be  conceived  \vhat  acts  would. 

4.  The  plaintiff,  by  ^vailing  himself  of  bis  imprisonment 
under  the  e:|:ecntion,  for  the  purpose  pf  taking  fldviiptiig^ 
of  the  poor  debtprs'  oatif ,  waived  his  priviUge  frcw  arr#sti 
and  aiprmcd  the  execution.— (3  Cain's  Rep.  274.)    In  ta- 
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Jii^  ttisi  MiMMy  he  UeeAei  ihe  eiac&tioB  as  valid,  and  bis  ^^^ff**''' 
iii|^i»iOBifMiit  te  legal.    Had  be  regarded  thein  in  a  differ      ^^' 
9mi  light,  h»  dboiild  ba?e  obtaiaed  biff  discbarge  by  AoJe-  — ^^ — 
«#  carpus,  or  procured  the  ezecQtion  set  aside  by  audita  que^  ^„tMkuL 
r0hf  and  perhaps  Ate  Justice,  on  motion,  might  lunre  dene 
il^  and  ordered  faiiH  dischKrged.    At  all  events^  he  shonU 
hWs  soiigkf  otke  of  these  remedies,  instead  of  resorting  to 
lH*aottosk«ff  Irespase,  in  which,  he  ou^t  not  to  be  favored. 
If  Ike  plaintiff  bae  tietef  any  remedy,  it  is  in  an  action  on  the 
«a0e^  in  which,  all  Ihe  circumstances  of  the  case»  and  the 
BMtive#  of  the  defendants  in  directing  the  arrest,  may  be 
^odeinflo* 

The  opinion  of  the  Court  was  pronounced  by 
Batuis,  J. — ^In  this  case,  the  County  Court  rendered 
judgement  for  the  defendants  to  recover  their  costs,  and 
ihe  plaintiff  appealed  to  this  Court  for  their  decision  on 
the  pleadingSr 

The  several  statutes,  which  have  relation  to  this  case, 
as  far  as  it  is  necessary  to  quote  them,  are  as  ibilow: — 
The  act  of  March  9th,  1797,  Sec.  12,  says,  "  Such  prison- 
er (afler  having  received  a  certificate,  that  he  or  she  bad 
taken  Ae  poor  debtors'  oath,  and  having  paid  certain 
charges)  shall  thereupon  be  discharged ;  and  his  or  her 
body  be  Ibeieafter  exempt  from  execution  for  the  same 
debt  or  debls«    Sec.  13,  ''That  all  and  every  judgement 
obtained  against  any  such  prisoner,  shall,  notwithstanding 
such  discharge,  be  and  remain  good  and  effectual  in  law, 
to  all  intents  and  purposes,  against  any  estate  whatever, 
which  may  then,  or  at  any  time  afterwards,  belong  unto  any 
^uch  prisoner;  and  a  new  execution  may  issue  at  any  time, 
against  the  goods,  chattels  or  lands  of  such  prisoner,  in  the 
same  way  and  manner,  as  might  have  been  done,  if  the 
prisoner  had  never  beea  in  execution^''     Sec.  14,  "  That 
if  any  person  to  whom  the  aforesaid  oath  or  affirmation 
shall  have  been  administered,  shall  be  convicted  of  false 
swearing  therein,  he  or  she  shall  be  liable  to  all  the  pains 
of  wilful  and  corrupt  perjury;   and  shall  take  no  benefit 
by  this  act."    The  act  of  Nov.  3, 1 80a,  Sec.  2,  says,  « that 
the  body  of  any  person,  who  shall  be  legally  discharged 
Arom  prison,  by  virtue  of  either  of  the  aforesaid  acts,  shall 
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^^a?A?'''  thereupon  be  forever  free  from  arrest  and  imprisoDment^ 
"  ^^'^'       for  any  debt  due  and  owing  at  the  time  of  his  being  dis- 
Wood       charged  as  aforesaid,  to  the  creditor  or  creditors,  on  whose 
KinBi^ii&ai.  ®"*^  ^^  ^^^  h^^n  discharged." 

1.  The  plaintiff's  discharge  from  imprisonment,  men- 
tioned in  his  replication,  should  have  been  pleaded  4o  the 
action,  in  which  Lamb  and  Day  recovered  $14,33  debt 
and  damages  against  the  plaintiff,  as  mentioned  in  the.  de- 
fendants* plea  in  bar.  But  as  the  plaintiff  did  not  plead 
his  discharge  in  abatement,  nor  in  bar  in  that  action;  nor 
express  that  he  placed  any  reliance  upon  his  discharge  be- 
fore the  Court ;  but  suffered  himself  to  be  defaulted  in  that 
action,  and  judgement  to  be  rendered  therein,  and  execu- 
tion to  issue  against  his  body,  and  himself  to  be  carried  to 
jail,  and  to  be  committed  on  the  execution ;  and  then  to 
be  discharged  from  his  imprisonment,  on  taking  the  poor 
debtors'  oath.  All  this,  in  judgement  of  law,  was  a  waiver 
of  his  discharge,  mentioned  in  the  plaintiff's  replication  j 
and  he  shall  not  now  be  permitted  to  set  up  his  discharge 
to  make  his  aforesaid  imprisonment  unlawful,  that  he  may 
recover  damages  in  this  action  for  false  imprisonment. 

There  is  a  strong  resemblance  between  our  statute  of 
1797,  and  the  statutes  of  Massachuseits  and  J^ew-Tork,  as 
to  the  exemption  from  arrest,  and  imprisonment  of  a  Mr- 
son,  who  has  taken  the  poor  debtors'  oath.     If  the  writ  of 
Lamb  and  Day  against  the  plaintiff,  in  the  action  in  which 
Ihey  recovered  $14,33,  debt  and  damages,  was  an  attach- 
ment,  and  the  plaintiff  was  arrested  thereon,  and  at  the 
same  time  he  was  exempt  from  arrest,  he  might  have  plead- 
ed his  privilege  in  abatement  of  the  writ,  according  to  the 
case  ot    miUngton  vs.  Stevens,  I  Bick.  497.~(See  also 
Cooper  vs.  Gibbs,  3  M.  R.  193.) 

hafe"oLl7h"^  ^  '"'"'"^"^'  '^^  plaintiff  might 

gaiiytjiis  body.  I  so  understand  the  opinion  of  the  Court  in 

^ts\Z  Z'L  \'  '  ?•  '''r-'^'^^'  -e,  Judge  ran 
bound  ^^^^^^  defendant,  m  the  original  action,  was 

sf ul  rj  f  "'^  ^'""^  imprisonment  for  the  same  cause, 
^ecured  to  him  by  statute.  If  he  had  been  convicted  of 
perjury  m  procuring  his  discharge,  he  was,  notwithslding 
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hk'dischaiige,  liable  to  be  again  iro prisoned,  either  on  the '^^•J^®^^<>"» 
old  jadgement,  or  under  a  new  judgement  recovered  upon        i^3- 
the  old  one,  in  an  action  of  debt ;  and  if  the  discharge  had       wood 
been  pleaded,  the  plaintiff  might  have  replied  to  it  such  Ki„,J'*n&ji. 
conviction,  which  would  have  been  conclusive  to  bar. him 
of  his  exemption." 

So  in  the  action  at  bar,  if  the  plaintiff  had  pleaded  his 
discharge,  Lamb  and  Day  might  have  replied  facts,  within 
the  14th  section  of  our  act  of  1797 ;  of  they  might  have  re- 
plied,^^  that  at  the  time  the  plaintiff*  obtained  his  discharge, 
the  note  in  suit  was  not  then  due,  and  atoing  to  them,  but 
was  due  nud  amng  to  A.  B.  to  whom  they  had  previously 
assigned  said  note,  and  this  action  is  brought  for  his  bene- 
fit."— Proving  these  facts  would  take  the  case  out  of  the 
statute  of  3d  November,  1806.  But  in  the  case  above,  (15 
J.  R.  152)  Judge  Van  J^Tess  says,  "  The  privilege  from  im-  ' 
prisonment  to  which  Brown  (the  debtor)  was  entitled  un- 
der the  statute,  certainly  might  be  ivaived^  and  the  omis- 
sion to  plead  the  discharge  in  proper  time  was  a  waiver, 

^*8o  the  protection,  which  a  person  has  from  arrest, 
while  attending  Court,  or  a  party  to  a  suit,  is  a  personal 
privilege,  of  which  the  party,  entitled  to  rely  upon  it,  may 
avail  himself  to  prevent,  or  defeat  an  arrest :  but  if  he 
waives  the  privilege,  and  willingly  submits  himself  in  cus- 
tody to  the  officer,  he  cannot  afterwards  object  to  the  im- 
prisonment as  unlavffdf  or  as  made  by  a  bad  authority.  A 
waiver  and  voluntary  submission  are  to  be  presumed ;  at 
least  there  are  no  allegations  to  the  contrary  in  the  bar  on 
which  the  defendants  rely."-— £roum  vs.  Getchdl  et  al.  11 
Mass.  Rep.  11. 

**  Every  privileged  person  must,  at  a  proper  time,  and  in 
a  proper  manner,  claim  the  benefit  of  his  privilege.  The 
Judges  are  not  bound,  judicially,  to  notice  a  right  of  priv- 
ilege, nor  to  grant  it  without  claim.  In  the  present  in- 
stance, neither  the  defendant,  nor  bis  attorney,  suggested 
the  privilege,  as  an  objection  to  the  trial  of  the  cause :  and 
this  amounts  to  a  waiver^  by  which  the  party  is  forever  con- 
cluded."— Geyer*s  Leuu  vs.  Indnj  4  Doug.  107. 

The  same,  principles  are  recognized  as  law  in  Hess  vs. 
Morgan,  3  J.  C.  84 ;  and  in  Fischer  vs.  Baxter,  2  Aik. 
224.  in  Errdr. 
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WxittiMr*^      It  caniwtt  bd  ■•ceasary  to  pfodoce  liiOfr^  oathorilias  fo 


1839.       sbovTi  thfti  the  plaintiff  oould  tmive  bin  pef9€fwaA  privilege  ^ 
"^^j^^       nor  to  prodoce  mofe  evideMe  to  sbovTy  tbait  be  dH  wmm  it 

u.   It  id  a  tulo  of  kiWj  that  a  judgement  of  a  eburt  of 

record,  having  jurisdiction,  must  have  the  eff<^tof  a  reg#* 

tor  jiMtgOMent,  h<moter  erroneous  it  tnay  be,  un^ill  it  is  re* 

voided )  «(nd  it  eaimot  be  revorsed  in  a  collateral  action. 

Add  no  judgement  is  cAsoluielg  ^oidf  but  sueb  aa  was  ren« 

d^rod  by  a  Court  having  oo  jurbdiction.    Tbo  jodgelMM 

of  SI  ^9^^  debt  and  damages,  meationed  m  the  piem  iir  bst^ 

was  a  regular  judgement^  rendered  bf  a  court  of  rftcoitf, 

poss^sittg  Competent  juriadietion ;  and  the  writ  of  execa* 

tion,  which  iasued  ihetoevi,  was  a  tegolar  wrrty  in  due  form 

of  law^  attd  is  a  justf fi<5ation  of  every  act  of  the  defeadiMa 

de^6  oader  it,  la  pursuance  of  it«prece|>t.-^lljudti4ea  the 

d^fettduAts,  one  as  creditor,  Dimd  t^e  olbev  as  his  attonwyi 

in  taking  oat  the  exeoutr6ny  delivering  it  to  a  prtyp^r  oflS^ 

cer  for  collection,  and  imprisoning  the  plaintiff  Iqr  it,*  he 

hutting  ¥€ttmeA  and  neglected  to  pay  and  satisfy  said  judge- 

MevK.    Btft  I  go  farther,  iLnd  say,  if  tiio  Writ  Of  etecutiov 

should  not  bate  issued  agattisi  tba  pfaiiitiff's  body  ott  ac^ 

eduat  of  hfs  privilcgee,  and  it  did  Issue  against  hts  body,  it 

is  not  told  on  tbtt  «ecocrat  i  but  Maf ely  vMMe.  ttoA  ia  m 

justification  of  evory  aet  of  the  ^-fendknts  under  it.    But 

if  it  was  ctkii^hUdy  poid,  it  WOuid  justify  no  act  whvtVTer. 

The  E^glUh  and  Ametkan  Reports  flilly  establish  the 
doctrine  which  I  have  adtanc^fd :  See  17  J.  it.  > 45,  Joci- 
9on  VS.  H^tlJWrf^on.-^  Came  26*7,  tUynMs  ts.  Cope  et  al.*^ 
3  Hen.  &Mumf.  260,  Moore  vs.  CAapma/).-^  Crauieh  286, 
BldiM  vs.  Ship  Charles  OttUt  tt  d.—^  Salk.  674,  Frigg 
vs<  Adaing.^^2  Aik.  249,  Atten  vs.  Hunti/f^toH  $t  a/.-^t  Stra. 
509,  Phil^  vs.  JBirdn  et  a;.-^I>Ottg.  <7],  T&rbm  m.  F^h* 
er  ei  <rf.--^ia  Peta^sd.  979^  also  2  Bldck.  1 190,  Casir<m  vtf. 
L^kifs^.—lb  Ease.  612,  Miag  vs.  lfdrrwd7tsla{<r-aCoD. 
llep.  537^  Swgft  va.  CAaaifof&itn.--^  N^  H.  Rep.  49J, Dtoi- 

cAuf^  vs.  Ci^^i. 

The  case  at  bar  itf  ilot  entkeiy  new  in  priMiple  far  this 
Stata :  At  CaMaftia  Conn^  Sopraaaa  Court,  Febsiitry 
Temi,  1816,  t&e  ease  ofj^kn  Johmm,  Appellant,  against 
fV.  W.  M.  Oqffeyy  Appellee,  came  on  for  triai :  It  was  iln 
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actiw  ht  Aw«»lt  mA  Boiterjf  9»A  FalM  Iaqp»fi9op«i«iit.—  ^'^^J^JS^' 
Tto  ilefeadaot  pli»a<i  in  bikr  a  regular  judgement,  ftod  exa**      '^p-' 
9ttlioii  IB  bis  iawr>  aod  againsi  Ibe  plaiotiff,  and  a  iawM      ynod 
kapriiattBEieni  of  the  plaiotkff  by  fsaid  e&ecutioo ;  whteb  \m^  yrini^  f-  r« 
firifiaiiindiit  the  deiendant  averred  to  be  the  svtpposed  tfes- 
pii«6  oomplamed  of  by  tbe  plaintiff,    Tbe  plaintiff  implied 
bU  ejcempUoa  from  arrest  and  knprifionnaent  by  this  £Xbc<i- 
t|<M9w  becacso  it  was  a  debt  due  and  owing  from  bim  to  the 
defendanti  when  the  plaintiff  on  a  former  day,  took  the 
poor  debtors'  .oath»  and  was  legally  discharged  from  hie  im- 
prisofuaeni  on  another  execution  in  favor  of  tbe  deiendeot 
againsi  the  plaintiff;  and  relied  on  the  act  of  Sd  iNovein- 
ber,  1806.    Tbs  defendant  demurred  to  the  plaintiff's  re^ 
plication,  and  ibe  plaintiff  joined  in  demurrer.    Tbe  Court 
rjendered  judgement  for  the  defendant.    Tbene  is  a  short 
note  of  thb  case  in  Br$ujiorC$  R^parts^  p,  I  IB, 

Tbe  plaintiff  has  referred  to  aeveral  oases  where  tree- 
paises  were  eomaiitted  under  tmd  precepts ;  but  we  oon- 
sider  that  these  eases  do  not  a{>ply.--<-Here  the  writ  of  ex- 
ecution wsts  not  poidy  but  valid* 

Judgement,  tfaat  the  plaintiff's  replication  is  insufficient ; 
and  that  from  having,  and  maintaining  his  action  against 
the  defendants,  he  ought  to  be  barred,  and  they  re^POver 
their  costs. 


AAikiH^_ 


Ubi  Babbit  vs,  Daniel  Johnson  and  Benjamin  Dunout.    calboonia, 

March, 
Tbe  act  of  the  1 1th  of  November,  1818,  which  prohibits  a  Ikpmty  Jmkr,  or         ^^^' 
tmypenon  who  U  eor^kud  within  th*  Hbtrtiet  of  aiqr  jail,  from  officiating  0$  a  ^-^— — — ^ 
Judge  or  Justiet  in  any  can  arimng  under  the  I2th  Section  of  an  Act,  enHUedt 
'*  An  Act  relatipg  to  Jaib  and  JaUen,  mi  for  the  selief  of  peiioae  JmpivfOiied 
therein,"  will  not  exte^  to  the  doingp  of  a  Comnufsioner  of  Jail  Delirery, 
who  haa  acted  in  that  capacity  while  oonflned  to  the  liberties  of  the  Jaii-yard. 

This  case  came  up  for  trial  upon  the  following  state- 
ment of  facts  agreed  upon  by  the  parties : 

'*  The  defendc^nts  admit  due  execution  and  assignment 
by  the  Sheriff  of  the  bond  declared  on,  and  also  tbe  recov- 
ery of  the  judgeinent,  issuing  of  execution,  and  commit- 
ment of  Johnson,  one  of  the  defendants,  to  jail,  as  set  forth 
in  said  declaration. 
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^^J2^X^'       "  ^^^  ^^  ^he  other  hand,  the  plaintiff  admits  that  a  ci« 

*^^*       tation  was  duly  taken  out  &  served  on  him  to  appear  before 

Babbit      the  Jail  Commissioners,  on  the  28th  day  of  October,  1829, 

John^&tL  ^^  shew  cause  why  said  Johnson  should  not  be  admitted  to 
take  the  poor  debtors'  oath  :  That  he  attended,  and  made 
objections  on  the  ground  that  said  Johnson  owned  proper- 
ty— that  said  Jail  Delivery  Court  was  holden  by  T.  Mer- 
rill  2d,  and  Aaron  Porter,  only — both  of  whom  were  duly 
appointed,  together  with  B.  F.  Deming,  Jail  CommissioQ* 
ers  for  said  County,  for  said  year :  That  said  Merrill  and 
Porter  decided  that  said  Johnson  was  entitled  to  ^ake  the 
oath,  which  was  administered  by  said  Merrill ;  and  that 
two  certificates,  as  prescribed  by  statute,  were  made,  sign- 
ed by  said  Merrill  and  Porter,  and  delivered  to  said  John- 
son— one  of  which  was  by  said  Johnson,  on  the  same  day, 
left  with  the  then  keeper  of  the  jail  in  said  County ;  and 
that  afterwards,  on  the  same  day,  and  not  before  said  John- 
son departed  out  of  the  liberties  of  said  prison.  It  is  also 
agreed,  that  at  the  time  of  holding  said  Jail  Delivery  Court, 
said  Aaron  Porter  was  confined  a  prisoner  within  said  lib- 
erties, by  virtue  of  an  execution  issued  upon  a  judgement 
in  favor  of  J.  B.  Pitkin,  by  his  guardian,  J.  Bowers, 
against  said  Porter.  Now,  if  from  the  above  facts,  the 
Court  should  be  of  opinion  that  the  plaintiff  is  entitled 
to  recover,  judgement  is  to  be  rendered  in  his  favor  for 
his  debt,  damages  and  costa—'if  otherwise,  that  defen- 
dants shall  recover  their  costs." 

After  argument^  The  opinion  of  the  Court  was  pronoun- 
ced by 

Paddock,  J. — The  case  which  the  parties  have  brought 
before  the  Court  for  our  consideration,  involves  this  ques- 
tion:  that  is,  whether  the  act  of  11th  Noxember,  1818, 
which  prohibits  a  D^.puiy  Jailer,  or  any  person  who  is  confined 
within  the  limits  of  any  Jail,  from  officiating  as  a  Judge  or  Jus- 
tice in  any  case  arising  under  the  I2th  section  of  an  Sd  enii- 
tied,  "  An  Act  relating  to  Jails  and  Jailers,  and  for  the  re- 
lief of  persons  imprisoned  therein,"  will  extend  to  the  do- 
ings of  a  Commissioner  of  Jail  Delivery,  who  has  acted  in 
that  capacity  while  confined  to  the  liberties  of  the  jail- 
yard. 


or  THE  gTATE  Of  VERMONT.  «0) 

^ffae  13th  seetkw  of  the  kv  of  1797,  relating  ipJaijswd  ^"IBSS^ 
Mfera,  and  persona  inipri«oped  therein,  authorises  a  prison-      ^m?* 


erw 


ho  it  unable  ta  pay,  to  apply  to  a  Judge  of  the  Supreme  "^  j^^^^ 
Of  County  Court,  and  a  Justice  of  the  Peace,  to  be  discbar-  ,^_  «n 
g^  from  hiB  imprisonment;  constituting  said  Judge  an4 
Jnslice  a  Court  of  Jail  Delivery  for  the  purpose  of  exam- 
iningsuch  applicant,  and  if  found  to  come  within  the  pro- 
viaiontf  of  the  law,  to  administer  the  oath  to  him  therein 
dvteribed,  and  gtre  him  certificates  of  his  discharge  from- 
imprisonment.    On  the  lltb  day  of  NoTember,  1818»  t^ 
Legislature  passed  the  act  prohibiting  a  Deputy  Jailer  or 
any  other  person  who  thereafter  shall  be  confined  within 
the  limits  of  said  prison,  from  officiating  as  a  Judge  or  Jus- 
tice, &c,;  and  on  the  16th  day  of  November,  1829,  the 
Legislature  passed  another  act,  directing  the  Supreme 
Court  annually,  at  the  Law  Term  in  each  County,  to  ap- 
point three  Commissioners,  which  Commissioners,  the  act 
declares  shall  exduetvely  perform  the  same  duties  within 
their  respective  Counties,  which  were  before  performed  by 
a  Judge  and  Justice  of  the  Peace.     This  act,  although  it 
repeals  the  12th  section  of  the  act  of  which  it  is  an  amend* 
meat,  pots  no  restrictions  upon  Commissioners  who  may 
by  chance  be  imprisoned,  nor  does  it  in  any  manner  allude 
to  the  act  of  1  ith  of  November,  1818.     The  question  then 
arises.  Can  the  act  last  named^  upon  any  ordinary  method 
of  construction,  govern  that  ubich  was  subsequently  pass- 
ed on  the  16.th  November,  1829  ?   The  aet  of  the  11th  is 
not  a  portion  of  the  laws  directing  the  method  of  jail  deliv- 
ery ;  but  a  provisional  suspension  of  magistrates  from  act- 
ing under  the  authority  of  the  12th  section  of  the  law  of 
1797,  who  were  themselves  confined  within  the  limits  of  the 
jail-yard  :   It  is  not  a  law  under  which  any  authority  here- 
tofore have  acted,  but  is  prohibitory  :  not  creating  an  op- 
erative powQr,  but  restricting  one  already  create^.— It 
bears  upon  the  12th  section,  only  modifying  and  restricting 
its  operation  ;  and  is  to  be  taken  as  an  appendage  to  it. — 
It  follows  then,  that  if  the  12th  section  be  repealed,   the 
effect  would  be,  to. render  this  act  a  dead  letter.     We 
therefore  consider,  that  the  I2th  section  of  the  law  of  1797, 
so  far  as,  by  its  genenil  terms,  it  permits  Judges  and  Justices 

to  oi&aial^  -PS  jB?ejnbers  of  Courts  of  Jail  Delivery,  who  at 
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^^SofSt^'   the  time  may  be  confined  in  jail,  or  in  its  limitBy  is  liniitdd 

^8«i'      and  modified  by  the  act  of  the  1 1  th  November,  1818.    Sa 

B«Mit      ^h®  &<^^  ^f  the  I6th  of  November,  1829,  by  creating  a  Boards 

9okmnik,A.  ^^  Commissioners  exclusively  to  perform  the  same  duties^ 

virtually  repeals  that  portion  of  the  12th  secticui,  and  with 

it,  Che  act  of  the  11th  of  November,  1818.      But  if  there 

were  any  doubt  upon  that  subject,  it  would  seem  to  be  re^* 

moved  by  a  later  law,  passed  in  1822,  which  points  out  what 

shall  be  disqualifications  in   Commissioners;  and  being 

confined  to  the  jail,  or  its  limits,  is  not  included. 

Judgement  afllnned* 

Charles  Davis,  for  plaintiff. 

Wm.  Mattocks  fy  James  Bell,  for  defendants. 


.1831. 


WA»HiiioToir,  Asa  Bates  vs.  Alvan  CARTCRi 

Mareht 

^  A  pnrchaser  of  personal  property  at  a  Sberiff  >a  tale,  will  bold  the  same,  al- 

though the  officer  makes  no  return  on  the  execution,  that  previous  to  the  levy 
npoD  the  same,  he  demanded  the  money  of  the  debtor.  Std  Quere  ai  to  ra*^ 
estate. 

In  each  ease,  ft  seems  that  the  pnrehaaer  will  aeqaire  «  food  title,  althMgIa 
the  officer  is  liable  to  the  debtor  by  reason  of  defects  in  his  return  ou  the  exo- 
ontion. 

Where  personal  property,  purchased  at  a  Sheriff's  sale,  is  left  in  the  cusCo- 
dy  of  the  execution  debtor,  it  Is  not  liable  to  attachment  for  fait  debts. 

This  case  comes  up  here  from  the  County  Court  upon 
exceptions  taken  to  the  acceptance  of  a  report  of  Referees 
there  made  and  objected  to  by  the  defendant.  A  further 
statement  of  the  facts  in  the  case,  and  the  points  relied 
on  by  counsel,  will  be  found  by  a  reference  to  the  opin- 
ion of  the  Court. 

Argument  for  the  defendant. — The  defendant  insists,  thai 
the  plaintiff,  to  support  his  action,  must  show  that  the 
Constable's  sale,  under  which  he  claims  title,  was  a  valid 
sale  \  and  to  make  it  a  valid  sale,  it  must  appear  from  the 
officer's  return. 

1 .  That  he  repaired  to  the  debtor^s  usual  place  of  abode, 
and  demanded  of  such  debtor,  the  sum  in  debt,  damages 
or  costs,  contained  in  such  execution.— Stat.  208. 

In  a  levy  of  an  execution,  a  demand  of  the  debtor  per- 
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wfmailj,  or  at  his  usual  place  of  abo4e»  is  an  essential  pre-  ^^SSS^' 
a^uflife :  taiid  in  delivering  the  opinion  of  the  Courts  in        issi. ' 
Ibe  case  of  IhiUon  vs.  Tracy^  (4  Con.  566)  Hosmer,  Cb.  J.,      ^^j,, 
89id»  ^<  The  law  ezplicitiy  requiresi  that  the  officer  shall      qJ^ 
repair  with  the  execution  put  into  his  hands  for  service,  to 
ihe  debtor's  usual  place  of  abode,  and  make  demand  of 
th^  debt,  as  the  first  step  of  his  proceeding :  The  object  of 
Ibis  enaclmeDt  was,  to  give  the  debtor  an  opportunity  of 
making  payment  in  prevention  of  unnecessary  costs ;  and 
if  be  could  not  do  this,  to  confer  on  him  the  power  of  ez« 
posing  such  go^s  and  ciiattels  for  sale  for  raisingthe  moa* 
ey  requisite  to  satisfy  the  execution,  assboul^be  least  inju- 
rious to  him :  Thi«  is  a  matter  '  strkii  juris^*  and  it  is  only 
after  the  defendant  neglects  or  refuses,  on  such  demand, 
that  the  officer  is  authorised  to  seite  property  to  satisfy 
Bttcb  execution. 

S.  That  tbe  officer,  after  having  taken  the  property,  ad- 
vertised the  same,  on  the  sign-post  of  the  town  in  which  it 
was  taken,  (or  such  other  place  as  was  agreed  upon  by  the 
officer  and  debtor)  to  be  sold  at  public  vendue  at  least  four- 
teen days  before  the  sale. — Stat.  209. 

A  general  return,  that  the  officer,  after  having  posted 
the  property  for  sale  as  the  law  directs,  sold  the  same,  is' 
not  snfficient  to  pass  an  interest  in  the  property  to  the  pur^ 
chaser. — Davis  vs.  Maynard,  9  Mass.  24^. — Hotoe  vs.  Starke 
t9eafher,  17  Mass.  246^. 

9.  That  the  debtor  having  neglected,  for  the  fourteen 
days,  to  redeem  the  property  by  paying  tbe  damages  and 
costs,  the  officer  sold  the  same  at  public  vendue  to  the  high- 
est bidder,  at  the  time  and  place  appointed  in  said  adver-^ 
tisement  for  the  sale  of  said  property.— Stat.  209. 

4.  That  having  sold  the  property,  the  officer  made  re- 
turn of  said  execution  with  his  doings  thereon,  particular* 
ly  describing  the  goods  and  chattels  taken  end  sold^  atui 
Ibe  sum  for  which  each  article  was  struck  off.— (Stat.  209.) 
This  provision  of  the  statute  is  peculiarly  calculated  to 
prevent  the  officer  from  practicing  fraud,  either  upon  tbe 
debtor  or  purchaser,  by  making  a  general  return  of  his 
sales  in  gross  sum,  and  should  be  most  strictly  adhered  to. 
To  vest  an  interest  in  the  purchaser  in  property  sold  on 
execution,  the  officer  must  make  a  return,  that  would  be 
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WAintvuftii,  j»tifBcient  to  jastifr  btoself,  and  tliis  retom  nlttsl  -bd  mid* 

1831.       {n  writings  and  parol  teitifliony  is  inadmiBsible  16  «d  tfiff 

jjj^^^]j       defect  in  such  return  (Metculfysffiilleij  5  Oao.  400)  5  fer  th^ 

Cimr      J^turn  of  the  officer  is  the  legal  and  only  eTideoce  tfUiillie 

prescriptions  of  the  law  have  been  complied  with. 

A  written  notice  by  the  officer^  stating  partieuluij  hi(^ 

proceedings,  is  necessary  to  vest  in  any  purchaser  mfcr 

an  execotion,  a  property  in  the  goods  of  the  debloir ;  and 

he  cannot  make  title  to  the  goods,  without  showing  by  tli% 

tetum,  that  the  directions  of  the  law  have  been  obcperved 

\n  the  Bale.— floftimar  vs.  fFyman  «l  ti.  9  Mftss.  IM. 

When  the  law  requires  the  retom  of  an  ofBeer  lo  be  te 

ioriting^  the  whole  of  the  return  must  be  in  writing;  and 

parol  evidence  cannot  be  admitted  to  amend  ii^^^Bmm 

♦S.  JitaynartI,  9  Mass.  242. 

When  an  officer  returned  on  a  warrant  of  dktreM,  llMt 

faie  advertised  the  goods  distrained  itoefniy-fowr  h»wr$  before 

nalb)  he  was  not  permitted  to  give  parol  testiiiionjf  rat  ea  ae» 

tion  of  trespass  against  him  for  taking  the  goods^  that  he 

in  <att  advertised  them/oWy-ef^A^  hours  before  the  sale.^!^ 

Purrington  vs.  Loring^  7  Mass.  386.     As  it  was  his  dMtjto 

return  his  doings  in  writing,  he  could  not  justify  by  parol 

Ktum :   nor  could  parol  evidence  be  admitted  to  vary  ^ 

written  return ;  and  the  officer  was  tlieref4»re  made  liable 

aa  a  trespasser  ab  inifio. 

In  Williams  vs.  Amory^  14  Mass.  2<l^  Parker  Ch.  L  teid« 

"  that  every  thing  made  necessary  by  the  statute  to  past 

the  property  either  in  land  or  chattels,  must  appear  by  tbi 

return  of  the  officer  to  have  been  done.'' 

When  a  Sheriff  returns  upon  an  execution  thai  he  hat 

appointed  tufo  of  the  appraisers  of  real  estate  to  be  levied 

upon  (vrfaen  the  debtor  has  a  right  to  appoiftt  atia,  unless 

he  ipfiises  so  to  do,)  the  Sheriff  must  also  return  that  the 

debtor  refused  to  choose  one,  or  the  levy  will  be  voiAr^^ 

t:ddy  VB.  Knapp,  %  Mass.   154.— .Ma#A«r  vs.  €&a»iioii,  % 
Con.  M.  '' 

The  acquisition  of  title  by  execution  being  a  proceediag 
m  invkum^  the  requisites  of  which  are  prescribed  by  pgsi-^ 
tiv^e  law,  a  strict  compliance  with  the  requisites  is  iadispeii- 
sabk  to  a  transfer  of  title.— JtfiTcW  vs^  KkUandi,  7  Coo« 
SJ».w.*JSb6ar^  vs.  jPrwAte,  6  Con.  ^W. 
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Bf  feqmr'mg  the  ofker  to  punue  tbe  directions  of  th^'^^SlnoS^ 
ftetiilt  MioUy,  in  taking  «ad  dispoiiog  oF  properly  on  ex*  ira, 
octiUoo,  the  pmcbaser  canoot  be  suhjacted  lo  loss.  But  ui^ 
if  tbe  officer  neglects  to  pursue  the  requirements  of  the 
htw,  fio  that  the  purchaser  acquires  no  title,  the  officer 
herald  be  liable  in  an  action  on  the  case  for  neglecting  to 
m0t»  a  sufficient  return,  and  the  purchaser  would  recover 
his  dMMges.-^Hcmmial  tb.  Wyman,  9  Mass.  138.  The 
game  frould  be  the  case,  when  an  officer,  through  mistake, 
sold  the  property  of  a  third  person,  instead  of  the  debtor, 
the  purchaser  could  acquhre  no  title,  as  against  the  actual 
eiwtter,  though  the  officer  might  have  puttfued  all  the  steps 
ef  the  latv  necessary  to  convey  a  good  title,  had  the  prop- 
erty bislonged  to  the  debtor.  If  an  officer,  in  either  taking 
ordifsposing  of  property  oneirecution,  pursue  such  a  course 
as  would  render  him  a  trespasser  ab  vniiio,  a  purchaser 
onder  hhn  could  acquire  no  title ;  for  the  officer  being  bat 
a  trespasser  himself,  could  convey  none,  upon  the  estab- 
lished principle  that  "  no  c«ie  can  transfer  a  greater  right 
to  another  than  he  has  himself." 

Again,  the  defendant  insists,  that  die  officer,  in  the  case 
at  bar,  could  not  have  justified  under  his  return,  in  an  ac- 
tioti  of  trespass  against  himself,  but  would  have  been  ad« 

lodged  h  trespasser  nb  inHid,  fo^  the  following  defects  ap- 

pursfit  upon  the  face  of  the  return : 
It  does  not  appear  from  the  officei^i  retarn, 
M,  That  he  demanded  of  the  debtor,  the  snm  in  debt, 

damages  or  costs,  contained  in  the  execution ;  and  that  th^ 

(tebtor  neglected  or  refusisd  to  pay  1^  same  before  ho 

si^aed  'die  property. — 
idd.  That  he  forthwith  advertised  the  same  on  tbe  sign^^ 

post  ^^^  town  in  which  they  w«re  taken,  (or  thsl  Ite  and 

t!k»d«iytor^igreedtiponanyoth6rplaee)tobe  se^idat}?^ 

Ke  vsttilve.—- 
Bd^  That  iaid  mave  and  waggna  ware  poMfd  fbt  sale 

tantMS  dfty^  hefmpe  the  aide«^^ 
4th,  ThaltbadtblornaglealiidlvaedeemaaM  maseawd 

Jih,  That  he  ttoM  fiM  Wire  and  waggon  wt  the  taae  iovi 
jiMMFal wbi«h  fhey  ware  vdvartised  to  be  vsU. — 

6th,  That  he  sold  the  mare  and  waggon  nipublie  ttndue,- 
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WAwiMHrosi      7^),^   f  [|||(  he  returned  upon  the  execotioA  the  mnn  for 
1831.'      which  either  the  mare  or  waggon  was  strock 
j^^        form  of  return,  Backus  SheriflT,  847. 


Caittr. 


Argument  for  the  plaintiff. — 1.  All  the  objections  to  the 
Constable's  return,  excepting  the  one  that  it  does  not  appear 
what  each  article  was  sold  for,  are  directly  overruled  b^4be 
case  of  Batiie  va*  Robin,  2  Vt.  Rep.  181 ;  and  thi»  objec- 
tion is  virtually  disposed  of  by  that  dicision.  The  aiatute^ 
it  is  true,  requires,  that  the  officer  should  state  in  his  returj^, 
for  what  sum  each  article  was  struck  off;  but  this  ia  requi* 
red  for  the  benefit  of  the  debtor,  to  protect  him  againat 
any  collusion  or  fraud  in  the  sale;  as  the  same  aeGtioQ^ 
which  contains  this  requisition,  provides  that  the  debtor 
may  recover  of  the  officer  treble  damages  for  the  sum  de** 
frauded. — Com.  Stat.  207,  Sec.  1.  The  debtor  perhaps 
might  maintain  an  action  against  the  officer  for  an  oraia- 
sion  to  state  this  fact;  but  the  omission  cannot  prejudice 
the  rights  of  a  purchaser  under  the  Sheriff's  sale.  The  re-* 
quisition  is  indeed  to  be  regarded  as  directory,  aa  the 
statute  does  not  declare  M^e  sale  void  in  case  this  fact  does 
not  appear  from  the  return ;  and  consequently  the  sale  ia 
valid,  so  as  to  vest  the  property  in  the  plaintiffs— *3  Mass. 
230..,  The  decisions  in  Massachusetts  and  Coonecticul, 
which  are  relied  upon  by  the  defendant,  it  is  believeda 
have  not  been  followed  in  this  State.  Our  statute  requifea 
the  eJKecution  to  be  returned  within  sixty  dayj,  (Comp. 
Stat.  87,  Sec.  75)  ;  and  when  the  judgement  is  over  Qfiy* 
three  dollars,  in  ope  iMfiOdred  and  twenty  daya. — Stat.  137t 
Sec.  3 — do.  209,  Sec.  1.  This  seems  to  be  equfhlly  im-» 
perative  with  the  other  requiaitton ;  but  it  has, never  been 
deemed  absolutely  neeeasary«  in  order  to  vea^  tiie  pniperljr 
in  the  purchaser,  that  the  execution  should  be  filed  in  th# 
office  whence  it  issued  at  the  return  day. 

In  Ing€r9oU  vs.  SavfytTi  (S  Pick.  R.  27j5)  it  waa  ^ald  by 
Parker^  Ch.  J.,  that  ^*  it  is  the  duty  of  the  officer  who  bm 
made  service  of  any  precept,  to  make  return  of  it  accoid- 
ing  to  its  terms ;  and  an  action  will  lie  against  him  if  1m 
neglects  this  duty.  But  if  he,  as  a  minister  of  the  law,  has 
executed  it  properly,  the  purchaser  will  not  be  delealad 
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bf  biB  title, . Qierely  because  the  execution  is  not  filed  ^^^^IJ^^'' 
the  Clerk's  oflSce  on  the  return  day."  :J8»».  ' 

2.  A  purchaser  at  a  Sheriff's  sale  is  not  bound  to  show       Buf* 
that  the  SheriflP  pursued  every  requisition  of  the  law.  This      cwlw.  ^ 
title  cannot  be  defeated  for  error  or  irregularity  in  the 
judgement  or  execution,  or  on  the  ground  that  no  levy  was 

made  till  after  return  day. — 1  John.Cas.  IS^ — 18  John.  R. 
97. — 8  John.  361.— 6  John.  44.  So  a  purchaser  is 
protected,  although  the  judgement  be  rendered  for  error.-^ 
Dyer,  363. — ^Cro.  Jam.  246. 

In  Vesyy  195,  it  is  said,  "however  questionable  the  pro- 
ceedings are,  if  the  writ  is  not  void,  the  purchaser  will 
gain  a  title  under  the  Sheriff;  for  it  would  be  very  hard  if 
it  should  be  at  the  peril  of  the  purchaser  under  &.  fieri  facias^ 
whether  the  proceedings  were  regular  or  not. — 2  Tidds's 
Practice,  935.  So  it  may  be  said  in  the  present  case,  that 
it  would  be  extremely  hard  for  the  plaintiff  to  lose  his  title 
to  the  property  in  question,  because  of  the  neglect  of  the 
ofRcer,  inasmuch  as  he  had  no  control  over  the  officer  on 
execution,  and  it  was  out  of  his  power  to  remedy  the  de- 
fect. Indeed,  to  hold  this  objection  as  fatal,  will,  it  is  be- 
lieved, work  a  serious  injury  to  judgement  debtors ;  for 
there  is  hardly  any  one  who  would  bid  off  property  at  a 
Sheriff's  sale,  if  knew  he  would  not  be  protected  in  his 
purchase  if  the  proceedings  of  the  Sheriff  were  irregular. 

3.  By  the  seizure  of  chattels  on  execution,  the  property 
is  divested,  and  is  in  the  Sheriff;  and  if  he  seize  td  the 
value,  the  execution  is  satisfied,  although  no  return  be 
made. — 1  Lev.  282. — 6  Mod.  290. — 2  Roll.  57. — 4  Mas^. 
R.  402.  And  by  analogy,  in  this  case,  by  the  seizure  the 
property  vested  in  the  officer,  and  his  subsequent  sale, 
however  irregularly  made,  would  convey  the  title. 

4.  The  parol  evidence  offered  and  admitted,  was  proper 
to  show  a  sale  in  fact,  and  sufficient  to  Vest  the  title  irt  thef 
plaintifT  The  statute  of  New-York  contains  requisitions 
simitar  i6  those  of  our  statute  for  the  sale  of  personal  prop- 
erty on  execution.  Yet  a  sale  of  personal  prop- 
erty on  execution  may  there  be  proved  by  parol.—  6 
John.  R.  44.  So'i^here  a  statute  points  out  a  particular 
mode  of  levying  an  execution,  and  it  i«  not  followed,  the 
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JIfardb. 


Bates 
Garter. 


common  law  may  be  pursued. — 1  Harris*  Dis. — Moifett- 
ry'sR.  434. 

The  opinion  of  the  Court  was  pronounced  bj 
Paddock,  J. — As  this  case  is  presented  by  the  report  of 
the  referees,  it  does  not  readily  appear  in  what  manoec  the 
defendant  becaade  connected  with  the  property ;  but  from 
the  arguments  of  counsel,  and  the  copy  of  an  officer's  re-* 
turn  on  a  former  executiont  we  gather  the  following  as 
facts,  to  wit :  That  one  Peter  JSfiehoUj  a  Constable  of  Bap- 
re,  bad  in  his  hands  for  collection,  an  executioB  in  favor 
of  Daniel  Spring  against  Ckirver  B^ies ;  upon  which  ex»* 
cation  appears  tlie  following  return : 

'^  Washington  County,  «#.  Barre»  August  31,  1697.  I 
"  then  served  the  within  execution^  when  turned  out  by 
'*  plaintiff,  on  one  sorrel  mare  and  one  horse  wagon ;  posted 
<^  the  same  for  sale  as  the  law  directs,  at  the  dwelling-house 
"  of  James  Hale^  in  Barre,  and  on  the  fourth  day  of  Scptem- 
"  ber,  1827,  sold  said  mare  and  waggon  to  A$a  Bairn  for 
"^18,  he  being  the  highest  bidder. 

<<  Attest,  PETER  NICHOLS,  CM$tM$J'^ 

That  A$a  Boies  took  the  nare  to  Catwr  Bs^ataod  leftber 
in  his  possession;  after  wlikh,  Alaan  Carter^  acting  «s 
Sheriff's  Deputy,  having  a  process  i^aiast  Carver  BaUih 
and  finding  thenmre  in  his  possession, -attached  hertiMx»» 
on  $  for  which,  Asa  Bates  has  broiigbt  this  action. 

The  counsel  for  the  defendant  has  argued  the  cause, 
and  rested  the  defence  wholly  upon  the  insufficiency  of  the 
officer's  return  upon  the  execution.  Spring  vs.  Carmr 
Bates;  first,  that  it  does  not  appear  that  the  officer  made 
a  demand  upon  the  execution  debtor  for  the  money,  before 
levying  upon  the  property  in  question.  Whatever  nuiy  be 
the  decision  in  cases  where  real  estate  is  aet  off,  we  are 
not  prepared  to  say  that  the  ofl&cer  mast  in  all  cases  de- 
mand payment  of  the  execution  debtor  befone  he  <:aD  ie- 
gaily  levy  on  personal  property;  such  a  requirement  would 
very  frequently  occasion  the  loss  of  the  debt  4  for  while 
the  officer  would  be  in  pursuit  of  the  debtor^  the  properly 
might  :be  concealed  or  conveyed  beyond  l»ls.reach- 

fievsof  al  other  excepiioas  were  iosisMi  upon  by  the  de« 
fendaat,  which  night  be  urged  with  move  pnapdely,  were 
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the  execution  debtor  prosecuting  Pc^er  JWcAo/*,  the  Con- ^^t5"27®"'» 
stable ;    but  they  can  have  but  little  if  any  application,       1981. 
when  the  right  acquired  by  the  purchaser,  to  the  property       3,4^ 
sold, is  called  in  question  :  Very  few  people  would  risk  their      ctrter. 
money,  were  the  title  to  their  purchases  to  depend  upon 
the  legality  of  the  ofScer's  proceedings;  and  for  that  rea« 
son,  the  policy  of  the  law  is  to  protect  purchasers:  and  in 
this  particular,  there  is  an  analogy  between  a  Sheriff's 
sale,  and  a  sale  in  market  overt. 

Had  ^sa  Bates  purchased  the  horse  of  Carver  Batesy  and 
left  him  in  his  possession,  according  to  the  settled  law  of 
the  State,  he  would  have  been  liable  to  the  attachment  of 
the  creditors  of  Carver  Bates;  and  it  is  equally  well  set* 
tied,  that  where  a  purchaser  at  a  Sheriff's  sale  leaves  the 
property  in  the  custody  of  the  execution  debtor,it  cannot  be 
so  taken ;  because,  every  presumption  of  fraud  is  done  a* 
way,  by  the  open,  public  and  notorious  sale  by  the  officer. 
— Kidd  vs.  Rawlinson^  2  B.  &  P.  69. 

In  the  present  case,  the  Court  consider  that  Asa  Bates  ac- 
quired a  title  to  the  horse  in  question,  and  his  leaving  him 
in  the  possession  of  Carver  Bates  after  the  sale  and  pur- 
chase, did  not  make  him  liable  to  the  attachment  of  Car-' 
ver  Bates*  creditors ;  therefore,  the  judgement  of  the  Coun- 
ty Court  must  be  affirmed. 

Judgement  affirmed. 

Smitk  Sf  Pecky  for  plaintiff. 
Kinsman  fy  Upham,  for  defendant. 
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PRINCIPAL  MATTERS  COMPRISED  IN  THIS  VOLUME. 


ABATEMENT. 

I.  TbU  tlierv  it  no  sneh  parson  in  tgrvm  fuUu- 
««  mft/ b*  platd  in  abatement,  and  th«  tame  may 
b«  pl«ad  in  b\x^^BoUon  Tjff  f*  SUreotype 
Fomdry  ore.  Spoontr,  9S 

t.  Tn«  rul«  is  the  aaroo  whtra  tho  plainiiff 
auM  as  a  corporation,  lb. 

5.  In  soils  by  a  corporation,  if  th«  defendant 
means  to  insist  on  the  want  of  a  corporate  capa* 
city  in  tho  plaintiffto  sue,  he  mosldo  it  by  plea  in 
abatement  or  taw,  A* 

4.  The  role  that  a  plea  m  abatement  most  giy« 
the  plaintiff  a  better  jvrit,  has  relation  only  to 
those  cases  where  the  defendant  can  give  ana  the 
plaintiff  have  a  better  writ,  Jb. 

6.  It  is  not  a  criterion  in  all  eases  to  determine 
whether  a  matter  is  to  be  plead  in  abatement  or 
bar,  to  det^nnine  whether  it  can  be  so  plead  as 
to  give  the  ffnintiff  a  better  writ,  lb. 

9.  A  justice  writ  is  not  to  bo  abated  because 
it  is  not  directed  to  any  constable  of  the  county, 
conformable  to  the  statute  passed  in  1881.— 
Cooper  ys.  thgaUty  506 

See  AvDXTA  CIuejixla,  1,  S. 
Joxudsb,  1. 

ABSCONDING  DEBTOR, 
flee  TftirsTBS,  1,  S,  3. 


ACCORD. 


See  Bin, 2. 


ACCOUNT. 


See  AvDiTom  jMUsim. 

Boos  AccouKT,]Mi«f<m. 

ADMINWTRATORS. 

1.  That  defendants, being  Administrator*,  can- 
not object  to  the  report  or  Auditors, on  account  o( 
iho  interest  arising  from  their  being  creditors  to 


the  e«late ;  the  aUowanee  of  th«  (AtiiM  beiag  a- 
gainst  this  itki&g9at^Lo9€»  vf  .^Mcf  aV,218 

i.  That  Adm'mistratort  ar«  liable^  as  tndiyidu- 
alt^  for  the  debts  they  contract,  while  Adminia- 
tratois,  though  the  contract  be  for  the  benefit  of 
the  efllMe,  *^- 

4.  An  Administrator  appointed  te  Mther 
State  has  no  authority  to  discharge  adebt  diw 
<irom  a  citisen  of  this  State  to  his  utcM* ;  « if 
adnunistration  is  granted  here,  such  ms^rge 
frould  be  no  bar  to  an  action  for  tb«^*bt.«-Jao^ 
AdmV  ys.  Barret,  _     ^         '•o 

4.  That  saying  of  the  plaintiff,  wh#  mea  as 
Administrator, relatiye  to  tho  note  in  tnit,«ad  tea- 
ding  to  proye  it  not  due,  are  not  ftdnissibloin  cr- 
idence,  unless  he  refers  to  something  withm  Jut 
own  knowledge;  andjprfaich  would  b^jpigmy 
between  hira  and  the  estate  he  reppeaeata.^ 
H^teelock,  AdmV,  r^  Wkmlock.-        _,.  M 

6.  That  a  note  payable  to  A.  B.,  ffuvaua  oC 
C  Dt  must  be  sued  in  the  name  of  A-  »i  »»« 
not  in  the  name  of  the  Administrator  of  C.  D^— 
And,  if  sued  in  the  name  of  the  latter,  ajdfliar^ 
is  a  verdict  for  tho  plaintiff,  judgement  wiO  be  ftr- 

resttd.  *•• 

eTrhatjto  a  «tre/ociaf  upon  a  reoogninAoo 
entered  into  for  the  prosecution  of  an  appeal,  it  w 
no  defence  that  the  original  plaintiff,  who  appeal* 
ed,  being  a  feme  sole  Administratrix,  married,  be- 
fore the  sitting  of  the  Appellate  Conrt.—- JMm- 

hamv.BaUt  ^  ^ 

7.  That  the  appeal  might  have  been  antered 
and  prosecuted  by  an  Administrator  de  boMt 

nofif  Y' 

8.  That  an  Administrator's  indorsement  or  a 
negotiable  note  will  enable  the  endorsee  to  main- 
tain an  action  in  his  own  name  against  the  maker, 
Where  there  is  no  insolvent  representation  of  the 
estate,  not  any  matters  of  offset  under  our  stat- 
uto  t»  embarrass  such  action.— Gri«iool<i  Tt. 

J^arnum>  *•• 

9.  That,  where  there  is  a  representation  of  in- 
solvency, or  pleas  in  offset  against  the  estaU  of 
the  payee,  all  must  be  decided  according  aa  tha 
rights  existed  on  the  day  of  the  deceue  of  the 
psy^c,  ^• 

See  Probate  Bokp,  1|  *»  '• 
DitcnAROc, 

AD  DAMNUM. 
1.  In  an  action,  to  give  a  Jostice  of  the  Peace 
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cxeluaiire  jurisdictioD,  the  aI  cZamnum  must  not 
ba  laid  over,  nor  the  sum  in  demand  appear  from 
the  declaration,  specification,  or  exhibit  of  the 
plaiotiS*.  to  be  more  than  ten  (JoIlarB.»m22  vs. 
IFotA  124 

3.  The  ad  damnum  usually  determines  the 
jurisdiction  of  the  Court.—* &'<#veYi#  vs.  Pear- 
aoHt  603 

ADVERTISEMENT. 
8eo  PAnTirxnsntp,  8, 4. 

AFFINITY. 
See  Ji7ax8DicTioir,  3. 

ANSWER, 
See  UstTRr,  6. 

AGENT. 


Seo  Corporation,  1, 2. 

AMENDMENT. 

1.  Where  a  constablo  makc-9  on  imperfect  re- 
turn upon  a  writ,  which  is  delivered  (o  the  Juf- 
ticc  of  Peace,  who  signed  it,  it  becomes  a  part  of 
his  filcS|  -and  by  leave  of  such  Justice  of  Peace, 
the  constable  may  amend  i  is  return,  if  such  a- 
mcndment  will  nol  niP.'ci  the  interest  oi  thirl  per- 
sons, and  be  cotisistent  with  the  irw.h.— Brain- 
md  tt  ^  vs.  Burton  et  al.  97 

ANNUITV  BOND. 

1.  That  Commissioners  must  ailow,  upon  an 
Annuity  Bond, only  what  is  due  at  the  tieneaso  of 
the  oblivor*  All  after  that  is  coniinj^cns  and, 
)f  it  doea  fall  due,  may  bo  prc.^ccuied  a<;ainst 
the  heirs,  who  may  have  asseis  fail  to  ihcm.— 
Blackmer  vs.  Biachner^t  Adm'r,  '  J355 

APPEAL. 

1.  That  an  action  upon  a  noto,  given  for  more 
tnan  twenty  dollar?,  but  tOvlorFcrj  down  to  a  less 
sum  than  that,  is  oppeabblc.— 2'y/fr  vs.  Lath- 
rop,  ^  170 

2.  That  a  complaint  before  a  .Tustice  of  the 
Peace,  founded  on  the  Si  section  of  ihc  Staiuic 
of  1807,  entitled,  "An  Act  to  punish  undue  spec» 
ulatiens,"  &c.  in  care  of  conviction,  itjoppcala- 
Lle. — Penniman  vs.  Robinton.  669 

See  Audita  Querela,  4. 
Administrator,  6,  7. 

ASSUMPSIT. 

That,  in  a  special  Assumpsit  and  plea  of  non- 
assnmpsit,  it  i-i  uo  objection  to  evidence  offered, 
that  it  docs  nol  prove  a  pood  crufc  of  action,  if  it 
proves  the  special  promise  declared  upon. — 
fVheelock's  Adm'r  vs.  IVheelock,  4S3 

See  Attora'ev,  4,  5. 

ARREST. 

fliM  CtfSTS,    I. 

EXSMPTIOR  FROM  AtTACBMEITT,  4,  5. 

PrrssT,  1. 


ATTACHMENT. 

1.  Under  the  statute  passed  in  188S,  directinf 
the  mode  of  attachinj;  real  estate,  it  is  sufficient 
for  the  officer  to  leave  a  certiBed  copy  uf  the  at- 
tachment, &c.  with  the  Town  Clerk,  and  direct 
him  to  record  the  substantial  part,  and  pav  bim 
tbefecstherefor.— Him/tn^f on  vs.  Cobletgk,  49. 

2.  Such  attachment,  when  the  substance  is  not 
actually  recorded,  is  cood,  and  creates  a  lif'n  a- 
gainst  any  one  who  has  notice  of  such  attach- 
ment from  the  Town  Clerk,  and  has  seen  the 
copy  on  hie,  lb. 

3.  A  variance  in  the  copy  led  with  the  Town 
Clerk  from  the  original  in  a  trifline  and  unimpor- 
tant particular,  does  nol  destroy  the  effect  of  the 
atlacfament,  lb- 

See  Receiptor,  1. 

exemptjo.x  from  attacbifc3it|  1,2,3, 
Sheriff's  Sale,  3. 

ATTORNEY. 

I.  An  Attorney,  who  places  his  name  as  such, 
on  the  back  of  a  writ  which  he  delivers  to  an  oi^ 
ficei  to  serve,  does  not  thereby  make  him^lf  Via- 
ble for  the  officer's  fees. —  fVtres  vs.  Briggty  101 

S.  Dictum.  Wheie  an  officer  has  been  ac- 
customed to  make  charges  to  an  altorney  for  ser- 
vices of  clients*  writs  delivered  by  said  attorney, 
who  had  previously  settled  such  charges  without 
questioning  their  legality,  the  law  may  implv  a 
promise  to  pay  subsequent  charges  of  a  similar 
nature^  lb, 

S.  If  an  attorney  be  retained  to  argue  acauso 
just  as  it  is  called  for  trial,  and  he  agrees  to  ar- 
gue it  for  three  dollars,  and  charges  his  client  ac- 
cordingly for  that  tcrm,and  .ilso  arjzues  the  .^nrae 
cause  three  subsequent  term.«,  (the  client  beinR 
present^  and  no  further  agreement  made  for  fees  ) 
and  chargeb  his  client  $12  for  each  argument,  u 
is  a  quest  ion  of  fact  for  the  audiiA's  lo  dtcido 
whether  $3  was  to  bn  a  compen.<:alion  for  each 
argument,  or  only  for  ihe  Brst.— iS^ron^  vs.  JV/c- 
Ccnnel,  338 

4.  An  attorney  having  a  demand  in  his  hands 
for  collection,  is  not  authorized  to  assign  it  to  a 
third  person  so  as  to  bmd  his  client.  Ifne  doas- 
si;:n  it,  and  the  as.ngnee  receive  ihc  monev,  as- 
sumpsit for  money  had  and  received  lies  in  favor 
of  the  chf  nt  against  the  assi;;nec.— Pennimon  ei 
al.  vp.  Patching  346 

5.  There  is  in  such  case  a  pririXy  between  the 
parties,  and  the  law  implies  a  proipise.  In  such 
case,  the  declarations  of  the  defendant  al  th« 
tiuic  of  receiving  the  money  are  not  aJmisciblo 
in  his  tavor.  lb. 

6.  Nor  ia  tho  original  debtor  a  competent  wit- 
nas^  for  the  plainiifl  to  prove  the  payment  to  the 
defendant  without  a  discharge.  /6. 

AUDITA  ClUERJELA. 

1.  That  an  Audita  Cluerela  must  be  served 
upon  all  who  aronamei^s  defendants,  6r  it  may 
be  abated. — Clark  w.^^eeman,  ;  12ft 

2.  'J'hal  one,  who  is  named  as  defendant  in  an 
Audita  Q,uerc  n,and  on'whom  no  service  is  made, 
cannot  bo  bound  to  answer  by  having;  notice  of 
the  suit ;  the  statute  provision  about  jfivingnotico 
applying  only  to  cases  where  service  has  been 
made^  Jb. 
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5.  That  when  service  of  a  writ  of  Audita  Que- 
rela is  made  upon  one  on]y  of  two  defendants,  and 
he  oegtecls  to  plead   in   abalcmant,    but   goes 
to  trial  upon  the   niRrits>,    and  there   i««  a  ver- 
dict against  him,  with    nominal   damages    and 
cost,    It  in  then    too  late   for  him  to  move  to 
dismiss  the  suit  fur  want  of  service  on  the  oth- 
er defendant ;    but  the  Court  will  proceed  and 
tender  juilgement, that  the  execution  be  set  aside, 
tviih  nominal  damacres  and  cost;  leavmg  the  ori- 
ginal ju'.lvcnient  in  full  force.  lb. 

4.  That  an  Audita  Querela  is  the  correct 
retncdv  for  the  party  a^^^rievrd  by  the  refusal  uf 
a  Justice  of  the  Peace  to  aHow  an  appeal,whc*n  it 
ought  to  have  been  allowed. —  Tyler  vs.  Lath- 
rop,  170 

5.  A  writ  of  Audita  Querela  is  not  within  the 
eleventh  srclion  of  thu  Statute  of  Limitations, 
vrhich  requires  writs  of  error^  &c.  to  be  brought 
withm  a  year  from  the  rendition  of  the  judcrc- 
menl. — S(one  vs.  Seaver^  549 

6.  It  i«  net  necessary  in  a  writ  of  Auditn  Que- 
rela to  allege  that  the  act  complained  of,  was 
done  fraudulently  ani  deceitfully,   especially  if 
the  acts  complained  of  do  shew  fraud  and  deceit 
in  the  parly,  lb. 
t,    7.  Where  a  pi amtiflT  procures  a  deputized  per- 
son to  make  a  return  that  hw  servc-J  a  writ   by 
leaving  a  copy  wiih  the  dcfendani,  when  ho  knew 
that  no  such  copv  was  lefr,  and  thai  no  notice  was 
^iven  to  the  licfcnJant,   nnd  takes  a  judgement 
(hereon,  8n»:h  judjjcmcnt  will  be  d»*clareJ  null  on 
a  vrii  of  Audita  Querela,  and  ihu  party  against 
whom  it  was  rendero  I  may  recover  all  damagc^s 
which  he  has  sustained  thereby,                         lb. 

8.  Such  Audita  Querela  may  be  maintained 
although  no  execution  has  issued  on  the  judgc- 
XDent,  lb. 


7.  That  the  Auditors  may  hear  new  matter  on 
recommitment  of  their  report,  and  ought  to  do  so 
in  a  case  where  justice  plainly  requires  it ;  as 
where  evidence  is  adduced,  not  before  in  the  pow- 
er of  the  party,  lb. 

8.  Reports  of  Auditors  must  present  all  the 
questions  of  law,  by  them  decided,  which  the  par- 
ties require  to  have  examined  by  the  Court  on  ac- 
cepting or  rejecting  the  report. — ^VtomptOn  vs. 
Armst  546 

9.  No  affidavits  or  statements  of  Auditors, 
nr»t  incorporated  in  their  report,  can  be  heard 
in  objection  to  accepting  the  same,  unless  it 
be  to  show  misconduct  in  the  Auditors,  or 
that  they  refused  to  state  the  facts,  so  as  to 
present  the  questiuns  of  law,  or  for  the  pur- 
pose ofshowing  iiew  di«coveicd  evidence,  lb. 

10.  The  determination  which  the  County 
Court  makes  on  affidavits  unsed  for  the  pur- 
pose aforesaid,  is  not  subject  to  be  re-examin- 
ed  by  this  Court,  lb* 

11.  When  the  Connty  Court  have  accept- 
ed*the  report  of  the  Auditors,  the  Court  will 
not  remand  the  cause  to  theq^  to  enubio  tho 
party  to  move  that  Court  to  recommit  tho 
same  to  Auditors,  especially  in  a  case  where 
the  sum  is  small,  and  there  was  evidence  on 
b'^th  sides,  lb. 

Sec  Admi?7istratorb,  1. 
Book  Accuukt,  2,3. 

AVERMENT- 

Seo  pLCADi!ras.  1,  5- 
Partxersuip,  4. 


AUDITORS. 

1.  n  is  not  a  questionof  law,  but  matter  of 
fa-ci  for  the  Auditor  to  find,  whether  fifty  cents  per 
v.'ciik  agreed  upon  between  A.  and  B.as  the  wa- 
ges of  A.  for  eleven  weeks  work,  was  byagrce- 
menr,  or  undcrsiandin^r  of  the  [>:irtie<,  to  be  the 
price  of  other  labor  done  by  A.  fur  B.  ei^ht 
months  af'orA ards. — Matks  vs.  Brushy  70 

2.  This Cmnl  will  always  presume  the  Auditor 
did  his  duly,  unlt-ss  the  conMary  a  pear,  lb. 

3.  TIk»  act  relating  to  actions  nf  account  has 
been  consirucc!  lO  require  ihc  Auditor  to  stale  m 
his  report,  what  i'cms  of  sccount  he  allowed,  and 
what  lU-m?  \iQ  disallowed  ;  but  he  need  not  stato 
rlie  ground,  or  iwason  of  allowing,  or  disakowing 
any  it'^m,  unless  specially  requested,  lb. 

4.  If  the  Auditor  bo  requested  to  report  the 
ground,  or  reason  of  his  allowing  or  distiHowing 
an  item  of  account,  and  he  refuses  to  do  it,  this 
may  be  set  forifi  in  exceptions  to  his  report,  and 
proved  by  affidavits:  all  which  woulu  tend  to 
«how  parii;» I ity,  unfairness,  or  corruption  in  tho 
Auditor,  and  deserve  the  consideration  of  tho 
Court,  lb. 

5.  It  is  not  error  for  Auditors  to  refuse  to  re- 
port tho  wh«)le  evidence,  instead  of  tho  facts  in 
the  case. — Strong  vs.  McConnely  338 

6.  That,  when  a  report  of  Auditors  is  set  aside 
by  reason  of  their  neglect  to  report  copies  of  the 
account  of  the  parties,  and  the  cause  is  recon- 
mitted  to  the  same  Auditors,  their  refusing  to  go 
inio  evidence  upon  the  whole  merits,  furnishes  no 
reason  fof  rejecting  their  report  a  second  time. — 
Leach  tt  al.  vs.  Shepherd,  363 


BAR. 

1.  Wbftt  recovery  shall,  or  .shall  not,  be  a 
ftfood  bar  to  a  subscqnent  acti^.— •^^m  vs. 
Qoreham,  "^        317 

2.  Althon»h  an  accord  withoatsatisfiictioa 
is  no  bar  to  an  acti<in,  yet  a  contract  under 
seal  between  the  maker  and  payee  of  a  prom- 
issory note,  by  whiith  one  covenants  to  deliv. 
cr  and  the  other  to  receive  certain  prnperty 
in  payment  of  the  note,  gives  to  the  latter  a 
new  remedy  upon  a  valid  contract,  and  is  a 
bar  to  an  aotioo  on  the  nolQ.— -Bryant  vs. 
Gale,  416 

See  Abatkment,  3,  4. 

NUISAKCE,  3. 

BAIL. 
Sec  Retue:?!  3,  4. 

BETTERMENTS. 

1.  A  defendant  of  whom  a  recovery  is  had 
in  an  action  of  ejectment,  has  a  right  to  file 
his  declaration  for  betterments  by  statute  — 
Gaige  et  al  vs.  LadJy  266 

2  A  Court  cAMnot  refuse  to  permit  sach 
declaration  to  be  nted  in  consec^uenccof  what 
appeared  on  trial  of  the  action  of  eject- 
ment, .  ,  ,  lb. 
3.  Whether  a  parly  is  entitled  to  recover 
for  his  betterments,  mntt  be  determined  on 
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tritl  of  Ui«  deolMrfttioB  ftUd  tb«r«for.  and 
eannot  b«  d«oided  by  tbe  Court  wbo  gtT« 
Jttd||^iii«iit  in  tbe  aetioa  of  ejoetmeiity  on 

BOtlODp  ^' 

BILL  IN  CHANCERV. 

1.  lliat  a  bill  of  feroetotare  need  not  al- 
lege, that  the  mortgager  had  any  title  to  the 
premises  mortgajred.— SAed  ts.    Owrfield  H 

al.  (In  ChaneeryO  ^ 

2.  That  a  demaitw  to  a  bill  in  Chaneery, 
which  is  well  taken  as  to  some  point  or  points, 
therein  named,  but  not  well  taken  as  to  oth- 
•rs,  most  be  overruled  tn  tofo.  76. 

8.  That  a  bill,  which  wholly  omits  the  in- 
terrogating part,  is,  for  that  reason,  defec- 
tive, /*• 

BOND. 

That,  if  there  be  a  bond  in  tha  penal  earn 
of  91000.  oonditioned  to  pay  1^100  a  year  da- 
ring  the  life  of  the  grantee,  the  punctual  pay- 
ment of  tbe  first  ten  sttms  of  |^100  each,  is  no 
bar  to  a  further  pursuit  of  the  bond,  while 
the  granSM  lives.— B(acAm«r  vs.  Biaekm€r*$ 
Adm'r.  355 

See  PABsvMrrtoa,  9. 

BOOK  ACCOUBIT. 

1.  A  person  who  makes  a  ohar|;e  on  book, 
and  attempts  to  support  it  by  bis  own  oath, 
«Qst  answer  all  material  questions  in  relation 
to  that  charge,  or  the  charge  will  be  unsa|^- 
ported  and  €lia1towed.— incUtoc^v  ▼••  Ow- 
en, 43 

S.  tf  a  parly  stbmlts  to  aa  esiminMioB  «n- 
der  the  direction  of  an  auditor  or  referee,  and 
#estifieH  U^om  otfection  to  the  rep«t  tliat 
the  aadMor  improperly  repaired  Uto  to  tes- 
tify, jfli  ttttlimony  may  be  considered  as  an 
ad misnon  of  a  fact  by  the  party,  lb. 

3.  A  charge  on  Book,  omitted  by  mistake, 
in  a  settlement  between  tbe  parties,  may 
properly  be  carried  to  a  new  aocount ;  and  In 
an  adjustment  of  their  subsequent  deal  it 
would  be  the  duty  of  the  auditor  to  allow  it 
if  just,  notwithstanding  the  settlement.— 
DarUng  vs.  J7aU,  91 

^  4.  It  is  coropetant  for  tb€  ifartiai  in  an  ac- 
tion on  Book,  to  testify  as  to  the  persons  who 
owned  and  sold  the  articles  charged.— Ailis- 
ktr  vs.  i:.oop,  1 16 

5.  Beok  of  accounts  mayba  given  in  evi- 
dence to  the  jury  to  support  a  declaration 
for  goods  sold  and  delivered,  in  favor  of  the 
owner  of  the  Book,  if  the  same  be  aeeompa 
nied  with  commoa  law  evidence  of  the  cor- 
rectness of  the  entries.— 27urAftam 'a  Adm*r 
vs.  Adam»t  313 

6.  Wbvra  it  becomes  necessary,  by  the  a- 
greement  of  parties,  to  ascertain  the  amount 
of  accounts  charged  on  Book,  the  Book  may 
be  given  in  evidence  to  tbe  jury  with  com- 
mon law  evidence  of  correctness,  for  them  to 
find  the  amount,  /(. 

7.  That  a  char#e  of  MB  pounds  of  wool 
may  be  recovered  in  aa  aetiOB  on  Book  ac- 
oouot,  if  sold  and  delivered,  and  the  object 
of  the  action  is  to  recover  the  just  value  of 
tbe  wool.— Ltae*  el  al.  vs.  Sht^ford,  363 


8.  That  a  Book  aeconat  aetiOB  la  Ch«  prop- 
er remedr  for  articles  dalivared  and  not  ae- 
eonnted  for,  or  posted,  when  the  plalBtUT'a 
Book  is  balanced.— H^/ktfteff  vs.  Gonom,  461 

9.  So  it  is  for  cash  delivered  to  parehaaa 
articles  for  plalBtiff,  which  were  Barer  par- 
chasedj»  Jb. 

10.  That  a  mistake  by  twice  ereditiag  the 
same  articles  may  be  rectified  in  this  action, 
if  they  were  proper  articlei  to  be  charged  on 
Book,  or  there  credited,  ib. 

11.  That  it  is  not  a  matter  of  coarse,  that 
the  party's  oath  is  suffioieBt  to  support  char- 
ges of  mistakes,  after  the  Books  are  balaa- 
eed.  But  bis  testlmosy  tc  Yh«  delivery  of 
the  aitielGS  is  good  as  in  other  eases,         lb. 

See  JuBisDicTioB,  4,  6. 
EviDBftcx.  8,  9. 


CARE  AND  DILIGENCE. 

It  is  the  duty  of  A,  who  has  a  dam  across  a 
stream,  which  raises  a  large  pond,  to  Bse  «r- 
dinsry  care  aad  diligence  in  making  lepaitB 
to  his  dam,  or  in  drawing  off  the  water,  to 
prevent  injury  being  done  to  B's  mills  below 
on  the  same  stream.  If  A  do  not  use  care  and 
diligence,  be  is  guilty  of  ocgligeBce,  and  liB- 
ble.for  consequential  damages;  batBOtisr 
4Befitable  accidents.— LapiliMiefal.  vs.  Cw- 
tit,  *fl 

COMMON  CARRIEB. 

See  WiTBBSs,  1. 

CA.TTLE  NOTE. 

If  B  BBtB  be  parable  in  eattlB,  «t  tliB  am* 
ker's  hottse  00  a  oay  certaia,  and  the  payaB 
of  the  note  calls  at  the  time  and  place  for  tli* 
cattle,  which  are  not  tBrned  oat;  aad  at  tli» 
request  of  the  maker,  the  payee  agrBes  CB 
call  another  day,  ud  take  the  oaltte,  aad 
soon  after  the  payeo  does  call,  and  makBt 
known  his  business,  but  the  maker  is  not  Bt 
home  to  pBy  the  eattle.  The  payee  thaa 
sees  the  maker  and  informs  him,  that  be  call- 
ed for  the  cattle  accordiag  to  his  agraement. 
Decidedt  That  after  this  tnformatioB,  It  was 
the  duty  of  the  maker  to  pay  the  cattle  ia- 
mediately :  That  the  payee  was  not  obttged 
to  call  again  for  the  catUe  :  That  the  maSBr 
might  appoint  the  time  of  payment  at  Us 
house,  ana  notify  tbe  payee;  and  payment  or 
tender,  made  at  such  time  and  place,  wooJd 
be  good :  Thnt  as  the  maker  neglected  for 
three  months  to  make  payment,  or  tender  of 
the  cattle,  it  was  an  unreasonable  delay  on  hia 
part,  and  a  cause  of  action  bad  accrued  on 
the  note :  That  the  payee,  in  declaring  OB  the 
note,  need  not  notice  the  agreement  to  pro- 
long the  time  of  payment ;  and  if  the  maker 
relies  on  such  agreement,  be  mast  plead  it 
specially.— PiAs  vs.  Mott,  108 

CERTIFIED  COPT. 

See  Attacbmckt,  1,  3,  3. 
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CEBTIORARI. 

I.  It  if  dlMrttioQury  with  the  Gosrt  wb«th* 
•r  ik%j  will  inn*  a  writ  of  ccrfiorari.— Aoy- 

ft.  B«for*  itiiitog  the  writ  tli«y  will  exam- 
!••  the  record  t  and  If  thaj  ditcoTer  that  it 
WQnld  ba  an  Injory  to  the  pablio  to  haTO  the 
proeeediagi  qoaahed,  they  wiU  refute  to  is- 
•ae  the  writ.  A* 

See  ItoAp  CoMMittxoii*Rf *  8. 

COMMISSIONERS. 

That  elalma,  carried  before  CommiMlonert 
of  a  deceased  perton'e  eitate,  mnit  be  aet- 
tied  at  if  all  were  dooe  on  the  day  of  tbo  de- 
eeata.«*JEMacftai«rTe.  £tadbnar'«Adm'r»   366 

CHARGE  TO  JC7RT. 

I.  That  it  la  do  error  for  the  Coart  to  refliae 
to  cbarga  the  jury  at  reqaetted,  anlois  there 
U  aTideace  to  ra»e  lach  law  as  ie  reqaested 
to  be  glTeu  in  charge.— Wdftir^  vs.  .FV»t- 

8.  That  it  is  the  dnty  of  the  Court,  to  in. 
itmct  the  jary  npon  all  the  points  raised  on 
trial.  Bot  it  is  too  late  to  start  new  points, 
tAar  th«  charge  ii  throagh.  A. 

COLLECTOR  OF  TAXES. 

1 .  Hie  collector  of  taxes,  who  is  sned  as  a 
tlrvMasser  for  making  cBstress,  may  plead  ape* 
tialUy  and  give  in  evidence  his  rate-bill,  and 
«Dt>  and  advertisement  of  th*  distress 
ale;  and  what  these  do  not  prove,  he 
show  by  parol  eTldencc-^wftmooy  ti. 

^.  But  the  Collector's  certificates  showing 
th*  seixare  and  ttJe  of  the  distress  for  taxes, 
nrw  not  Ural  wUUnetJbr  the  ColUetar,      lb, 

S*  Where  a  statute  makes  It  the  duty  of  a 
Bh^rUr  to  collect  taxee.he  mwt  perform  era- 
ryT^reqnuite,  or  hit  deed  wiUbevmd.-^ 

BxTtnax,  I. 

COMPOUNDmO  FELONY. 

Any  promise  fonnded  npon  the  conrfdera- 

lion  of  compoanding  a  felony,  is  void.— ^ot* 

loclaTs.  Ome»,  48 

CONSIDERATION. 


A  moral  oUigatioa  is  a  lofficiaot  considera- 
tion for  an  expresa  promise.— lOtam  ▼•; 
Bsodk, 

See  WAXXAatT. 
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COMPARISON  OF  HANDS. 

The  jary  may  find  that  a  party  siwed  an 
Instniment  not  witnested,  by  comparing  the 
hand-writing  to  each  instrnment  ^w.  «• 
band-writing  to  another  Ittstnimentjtriilch 
thenarty  admlu  he  rtigxed--»-Cii0bP0  ▼» 


COPt. 

If  a  copy  of  a  record  be  referred  to  in  a  bill 
of  exceptions  as  improperly  tdmitted  in  erl- 
dence,  and  is  not  prodnced,  nor  shown  to  this 
Conrt,  nor  noticed  in  argulnent,  this  Court 
will  consider  the  objection  to  the  copy  to  be 
without  foundation,  asd  waived  by  the  party 
making  it.— (?{ass  vs.  Btaeh,  I'm 

See  Vkhsub  Deed,  S. 
Attacbmbxt,  2|  Si 

CONTRACT. 

See  Lisv,  1. 
Towns,  8, 4. 

CONTRIBUTION. 
See  SuKBTT,  poittm. 

CORPORATION. 

1.  A  note  given  to  A  and  B,  as  trnsttes  of 
a  Corporation,  must  be  sued  in  their  names 
as  trustees,  and  not  in  the  name  oi.  the  Cor- 
poration ;  for  they  have  the  legal  Interest  in 
the  note.— INimsy  tt  al,  vs.  Pkimey,  600 

8.   Bnt  mere  servants  or  agents  making 


contracts  for  t  CorporatioD.  cannot,  in  gene< 
ral,  snstain  actions  on  such  contracts  ^  but 
the  same  mnal  be  sued  by  the  Corporation, 
which  hw  the  legal  interest  in  such  con- 
tracts* ik 

CCmSTABLE. 
$te  AxAMMBirT,  6. 

AnXlTDMSItT,  I. 

COSTS. 

That  when  defendant'a  motion  in  anagt  la 
overruled  by  the  Connty  Coart,  and  that 
lodgement  It  reversed  in  the  Bnprame  Conit, 
the  defendant  is  entitled  to  his  coats  before 
the  Supreme  Court,  bnt  to  no  other  coats.— 
iVhalodea  Adm'r  vs.  Whtaock,  438 

COURT. 

I.  The  Court,  in  examining  the  proceed- 
ings of  the  Connty  Conrt,  sit  as  a  court  of 
Error;  and  can  only  examine  the  fecord.— 
Tkofomttm  vs*  Jrmt,  546 

a.  That  it  is  not  usual  for  the  Court  in  this 
State,  to  intimate  to  the  jury  any  opinion  op- 
oti  the  weight  of  gvideoce.— Gordon  vs.  7v« 
6or,  101 

g.  Where  any  question  has  been  made  In  a 
County  Court,  not  resting  upon,  wr  to  bcile* 
elded  aeoording  to  the  known  principles  or 
usages  of  law,  but  by  the  coort^s  exercising 
a  sound  tftsCMiion,  this  Courtpever  takes  up- 
on iUelf  to  reviia  such  decision.— JBbi^A  va. 

Xiotorencf ,  .    .        •        ,  •  ?* 

4.  The  Court  ft  boimd  to  jriva  an  opinioa 
to  the  jury  tt^n  a  auottioo  of  law,  upon  ra- 
qnestt  if  it  ^^  pertiiiattt  to  the  imne;  bnt  not 
fir  it  Involve  a  qnestloB  of  faat-^A^fHWrtf  «{ 
ai.Ti.J9iaioi»iMi  8T 
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COVENANT. 

1.  Where  A  contracts  with  B  that  he  ia 
lawriilly  icised  in  fee  oT  the  premi^cv,  to  sal- 
Ufy  the  words  oT  this  covenant,  A  mu«t  show 
that  he  had  uii  estate  in  fee  in  the  Und  which 
ho  deeded,  and  was  scisud  of  tho  same,  and 
had  n  ri^ht  of  ]io:«9CS*inn  ;  sliowin;?  an  estate 
less  than  a  fee,  or  a  torllons  possession  wonid 
bo  showins:  a  breach  of  the  covcn^knt.^  In 
•uch  case  the  rnle  of  damages  is  the  conside- 
ration paid  for  the  land,  and  interest  on  the 
money;  bnt  there  aro  exeeptions  to  this 
rvL\«t.— Richardson  vs.  Dorr^  9 

2.  The  covenant  acj^uinst  incurohranccs  is 
broken  by  an  out-standing  mortgage  upon  the 
land,  when  the  deed  was  jriven,  lb. 

3.  The  rule  of  damai^es  is,  the  money  paid 
by  the  jilainliff  to  remove  tho  incumbrance— 
if  uotlii'oo:  was  paid,  the  piaintifT  should  re- 
cover only  nominal  dainai^es,  i&, 

4.  The  covenant  for  title  is  broken,  if  the 
grantor  had  not  tho  very  estate  in  quantity 
and  qnality,  which  he  covenanted  he  had  a 
right  to  convey,  /&• 

Se#  Baa,  S. 


DAMAGES. 

1.  Thai  the  cash  t^Iuo  of  property,  that 
might  have  been  levied  upon  by  an  nfliccr,  is 
tMe  role  of  damages,  and  not  an  nncertain, 
fluctuating  auction  price'— IVetherbjiva.  Fot- 
tr.-.  *  136 

2.  Evidence  is  adraissible  as  to  the  qiian- 
turn  of  damages,  although  it  consists  of  facts 
occurring  after  the  nommeueeaaent  of  the  ac- 
tion .—ioirry  vs.  fValker,  181 

See  CovEVAiiT,  3. 

DEED. 

1.  A  deed  defectively  executed  may  bo 
admitted  aa  evidence  to  show  ooior  of  title 
and  the  extent  of  th*  pnrty^s  prt*Kc».sion,  who 
entered  under  ix.— Beach  vs.  Sutton,         S09 

2.  A  person,  who  has  given  a  deed,  with  a 
•pecial  covtn.int  of  ^ivarrantv  r>f  the  land  in 
question,  may,  nntwitUstandiiig  such  cove- 
nant, havo  no  intci'«st  in  the  event  of  tho 
■nit,  and  be  a  competent  witness,  lb, 

2.  That  A  deed  may  be  impeached  by  pro- 
ving the  sayings  of  the  grantor,  u^ter  tho  date 
end  signing,  bnt  before  the  acceptance  by 
the  grantee.-->i>^nton  vs.  Perry  tt  al.  883 

4.  That  a  creditor,  attaching  land  after  a 
deed  from  his  debtor  is  on  record,  can  hold 
the  land  against  such  deed,  on  proving  that 
aoch  grantee  bad  not  acj;epted  the  deed,   Jb, 

6.  That  A  common  quit-claim  deed,  with  a 
eOBsideraflon  in  money  named,  and  a  condi- 
tion to  redeem,  on  paying  back  such  conside- 
ration with  interest,  is  not  evidence  of  a  debt, 
like  the  common  ease  of  a  note  and  mortgage, 
bnt  is  more  in  the  nature  of  a  right  to  re-puiw 
ebase.^ Henry  vs.  Bell,  894 

&  That  a  man,  who  gives  sncli  a  qait-clain 
deed  of  land,  to  which  he  prOfbsses  tobaw 
BO  title  except  a  mere  parol  rigbt  to  redeeaa, 
Bay  acquire  rigbt  by  deseent,  and  bold  ppe- 
eecston  adverse  to  bis  graatee,  lb. 

See  Ezsoview,  1,  t,  8. 


DEFENCE. 
See  PASfasRSHip,  S. 

DEFENDANT. 

1.  In  an  action  brought  by  a  plaintiff  against 
two  or  more  defendants,  if  the  writ  is  not  ser- 
ved on  all,  but  a  nonffi  is  returned  as  to  some, 
those  defendants  ou  whom  service  is  made, 
may  avail  themselves  of  any  defence  whicll 
all  the  defendants  eoold  make  if  the  writ  had 
been  served  on  all. — MoU  vs.  JUott,  111 

2.  The  defendant, on  whom  the  writ  is  ser> 
ved,  may  plead  in  olTset  any  sum  proper  to 
be  plead  in  offset  due  from  the  plaintiff  to  all 
the  defendants  against  whom  the  writ  is  is- 
sued, /&• 

3.  A  judgement  may  be  rendered  in  tho 
name  of  the  defendant  who  appears  for  anjr 
balance  which  may  be  found  dae  from  the 
plaintiff  to  the  defendants  against  whom  (bo 
writ  is  issued,  I^- 

DEMURBEit. 

See  Bill  i5  Chaztcbbt,  S. 
Usunr,  1,2. 
Yj  et  Abmjs,  1. 

DEPOSITION. 

1.  The  length  of  notice  to  the  adverse  par- 
ty of  the  taking  of  a  deposition,  not  b^fnt  fix- 
ed by  statntc,  it  becomes  a  matter  of  discre- 
tion with  the  Court  in  which  tho  deposition 
is  to  be  used,  to  jnd;ie  of  the  reasonablcnefs 
of  such  notice.^/Tot'^A  vs.  iMtprence,       209 

2.  It  is  the  province  of  the  magistrate,  ta- 
hin?  a  deposition,  to  judsc  of  iho  capabiiify 
of  the  witness  to  narrate  facts,  ,Ab 

8-  The  testimony  of  a  magistrate  taklag  i^ 
deposition,  offered  to  show  an  apparent  waaf 
of  intelligence  in  th<e  depone ut,  is  iuadn/s- 
sible.  Jb. 

4.  That  the  fee  of  thirty- four  cents,  aUow- 
ed  a  Justice  of  thi«  Peace  for  titking  a  depo- 
sition, iuclnding  the  caption  and  certificate, 
docs  not  include  the  writing  of  the  deposi- 
tion, ^/^cA:teoo<2  vs.  Cobb,        ^  4S8 

5    That,  if  the  magistrate  writes  the  depo- 
sition of  a  witness,  ho  incurs  no  penally  un- 
der the  statute  of  1821,  by  taking  pay  for  snob 
writing,  besides  thirty-four  ceata  for  tbft  cap- 
tion and  certificate,  Mb. 

DISCHARGE. 

When  one  of  tho  heirs  of  an  estate  appean 
before  the  Court  of  Probate  on  bis  own  ac- 
count solely,  to  oppose  the  allowance  of  aa 
administrator's  account,  and  the  admiaiatri- 
tor  in  consideration  of  bis  witbdrBwiag  bie 
objection  to  the  account,  executed  a  die- 
charge  of  a  debt,  which,  as  adminiHrator  be 
held  against  him,  such  diicharge  is  exeeuted 
upon  a  valnahle  consideration,  and  trill  die- 
charge  any  action  broagbf  to  reoorer  tiM 
debt— ilfor^a»'«  AdmY  vt.  Biod§ti»         $tO 

See  Admihzstkatoa,  8. 

DISCLAIMER. 

The  effect  of  a  Diaelaimer  at  eommoB  law. 
—Manhall^:  Waedital,  tbO 

See  JoxHDKA,  6. 


PRINCIPAL  MATTERS. 
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DISCLOSURE. 

S8«  TllVlTXB,  3. 


EJECTMENT. 
Bee  Exacirrioir»  3. 

EMANCIPATION. 
See  Settlcm  CUT,  2, 3. 

EQUITY  OF  REDEMPTION. 

1.  That  a  levy  of  exeeation  upon  an  equity 
bf  redemption  is  good,  when  described  as  all 
the  debtor*!  equity  of  redemption  in  the  prem* 
uea,  etatiof  also  the  nature  and  amount  of 
the  incumbrance,  if  the  execution  cannot  be 
aatisfied  with  less^  than  the  whole  of  such  e- 
qnity  of  redemption.— Cotttnt  it  dl.  vs.  Oib- 
•on  et  al.  243 

2.  That  an  ezeention,  not  large  enongh  to 
take  the  whole  of  the  debtor's  equity  of  re- 
demption, must  be  leyied  upon  an  undiyided 
portion  of  the  whole.  lb. 

ERROR. 

Cases  brought  up  to  the  Supreme  Court 
by  exceptions  are  treated  as  upon  writ  of  Er- 
ror.— Penmman  vs.  Patchm^  346 
See  CouxT,  1. 

Charob  to  Juat,  1. 
ExcxPTiovs,  2. 

AUDITOBi,  5. 
FuAITPf  1. 

ESTOFPEI.. 
Bee  Paxthbrskip,  1. 

EVIDENCE. 

1.  That  a  letter,  written  by  the  plaintiff  to 
A.  C  making  propositions  eyidently  relating 
to  transactions  of  B.  C;  there  being  no  such 
persoe  known  as  A.  C,  is  admiaaibie  to  the 
uirv  as  e?idenee  against  the  plaintM**  of  facta 
therein  recited.—  lVilkin$  vs.  Burlen,         76 

2.  Parol  evidence  is  ioadmissible  to  contra- 
dict, vary,  or  explain  a  written  contract,  or 
show  it  different  from  what  it  purports  to  be. 
— BradUy  Ts.  AndetM^n,  152 

3.  If  A,  as  pavee  of  a  promissory  note,  sue 
B  ta  maker  oi  tne  same,  B  shall  not  be  per- 
mitted to  give  parol  evidence  o(  facts,  which 
amoant  only  to  an  inmoeenl  mutuke  in  A  in 
writing  the  note,  to  prevent  A's  Meovery; 
nor  sImII  B  give  parol  evidence  of  sach  facts, 
nnder  the  fuse  preteooe  that  they  showyraud 
in  A  in  writing  the  vote,  i&. 

4.  If  A  execQte  to  B  his  promisaory  note, 
and  C  endorse  hM  name  in  blank  on  the  same, 

Sarol  evidence  ia  admissible  to  show  the  un- 
enrtanding  that  C.  was  to  be  holden  only 
eolaterally. — Barrowt  vs.  Lane  tt  al.  161 

78 


5.  Parol  evidence  ia  not  admissible  to  show 
that  a  note,  purporting  to  be  absolute,  was  to 

be  pa/able  only  on  condition FomAam  vs. 

htg^kam  tt  al.  614 

e.  A  subsequent  agreement  by  parol  that 
a  note  may  be  paid  in  a  different  way  than  is 
expressed  in  the  note,  if  the  agreement  is 
performed,  may  be  given  in  evidence  in  an 
action  on  the  note,  lb. 

7.  Such  agreement,  made  at  the  time  the 
note  was  executed,  ia  admissible  in  evi- 
dence, i&. 

8.  A  written  entry  in  a  book,  made  by  a 
person  against  his  interest  at  the  time,  is,  af- 
ter his  death,  admissible  as  evidence  of  the 
fact  between  third  persons,  if  he  could  have 
been  examined  to  it  ia  his  life-time. — Chate 
vs.  SmUh^  566 

9.  At  common  law,  a'party  to  a  suit  cannot 
give  in  evidence  his  own  book,  without  the 
evidence  of  some  third  person  to  show  that 
the  entries  were  justly  made,  lb. 

10.  The  defendant  to  an  action  shall  not  be 
permitted  to  defeat  the  claim  of  the  plaintiff 
by  crediting-  such  claim  to  the  account  of  a 
toird  person,  and  givinj^  the  same  in  evidence 
to  the  jury,  without  evidence  that  the  plain- 
tiff consented  to  such  credit,  lb. 

\\.  A  party  to  a  suit  shall  not  make  evi- 
dence for  himself,  Jb. 

12.  A  father  can  verbally  sell,  or  give  his 
minor  son  his  time,  till  he  is  twenty -one  yeara 
of  age;  and  after  that,  the  son  is  entitled  to 
his  earnings,  R. 

13.  In  an  action  bctureen  A  and  B.,  A  may 
give  in  evidence  on  the  second  trial  of  the 
action,  what  C  testified  on  the  first  trial— C 
being  now  dead. —  GUu*  vs.  Btacht  172 

See  Boox,  5,  6. 

Court,  1. 

USVRV,  6. 

EXECUTION. 

1.  That  a  deed,  coaveying  all  the  grantor's 
right  to  certain  premises,  acquired  by  the 
levy  of  certain  executions,  conveys  no  more 
than  the  grantor  acquired  by  such  levy. — 
iVUkinM  vs.  Burton,  76 

2.  That,  if  such  levy  be  for  an  undivided 
half,  possession  taken  under  such  deed  or  levy 
will  be  considered  prima  facie  as  possession 
of  half  only,  and  that  for  the  benefit  of  the 
other  owners,  Jb. 

3.  In  ejectment,  where  the  defendant's  ti- 
tle is  derived  from  the  plaintiff  by  levy  of 
execution  upon  the  lands  in  question,  he 
cannot  object  to  the  plaintiff's  introducing  a 
deed  of  the  same  to  substantiate  his  title  from 
a  third  person, executed  to  him  while  the  de- 
fendant is  in  possession,  on  the  ground  that 
such  possession  is  adverse,  even  should  the 
levy  prove  void.  Such  deed  being  in  con- 
firmation of  defendant'a  title,  inures  to  hjj^ 
benefit.— JXan  vs.  HalU  304 

4.  When  an  officer  extends  an  exeeation 
npon  real  estate,  he  must  make  out  and  sub- 
scribe his  return  within  the  life  of  the  same ; 
otherwise  no  title  passes  to  the  creditor— ihe 
whole  proceeding  being  void,  /^, 

6.  If  by  the  return  of  the  ievr  of  an  exeea- 
tion on  real  estate,  as  reeordea  in  the  Town 
Clerk's  office,  it  appears  that  the  Inry  was 
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for  a  larger  amoant  than  th«  ezecatioD,  no  ti- 
tle paf ses  by  snob  levy,  notwithiUnding  the 
return  appears  to  be  correct  on  tbe  original 
ezecQtion. — Skinner  et  al.  Tt.  MeDanUU 
gtal.  699 

6.  Snob  record  wonld  be  notice  onLjr  of  a 
Toid  ierr:  and  purchasers  and  attaching  ered* 
iters  might  consider  it  as  Toid,  lb, 

7.  The  execution  and  return  in  such  a 
ease  are  not  recorded  in  tbe  Tovrn  Clerk's 
office  as  directed  by  statute,  lb* 

See  Limitation  of  Actions,  2 

EXEMPTION  FROM  ATTACHMENT. 

1.  A  cook  stove  Is  exempted  from  attach- 
ment as  a  necessary  article  of  household  fur- 
niture.—J7ar^  Ts  Hyde,  328 

2.  That  potash  kettles,  set  in  arches  in  the 
usual  way  for  use,  are  liabte  to  be  levied  up- 
on and  sold  as  personal  property.  But,  if  it 
ware  not  so,  the  defendant's  taking  tbem,  & 
eausinff  them  to  be  sold  on  bis  own  execution, 
precludes  his  pretending  to  excuse  himself 
ny  saying  they  were  real  estate.— ^e^Acr^ 
Tt.Jfmter,  '  136 

3.  Fresh  beef  killed  in  the  month  of  De- 
cember, is  liable  to  be  seized  and  sold  on  ex- 
ecution. 

Dictum,  Propertjr  perishable  in  its  nature, 
or  liable  to  suffer  serious  diminution  by  keep- 
ing or  removal,  may  not  be  liable  to  be  ta- 
ken on   legal    process Leavitt   vs.    Hol- 

brook,  ,  405 

See  Sbebij-f's  Sals.  3. 

IHPAISONMBHT,  2,  3. 

EXCEPTIONS. 

1.  That  the  decision  of  the  County  Court 
upon  a  motion  for  a  new  trial  eanuut  be  ear- 
ned up  to  tbe  Supreme  Court  by  exceptions 
to  such  decision.>-> fioss  vs.  KUtridge,         28 

2.  That  the  refusal  of  tbe  Court  to  receive 
a  plea,  after  the  last  continuance,  or  the  tax- 
ing of  witness'  travel  and  attendance,  cannot 
be  assigned  for  error,  unless  the  grounds  of 
decision  are  placed  upon  the  record  by  a  bill 
of  exoeptlons.-Hi^gins  tt  al.  vs.  naytoardt  73 

3.  The  exceptions  to  the  decisions  of  the 
County  Coiirt  bring  up  to  the  Supreme  Court 
no  questioM  of  fact,  but  only  the  questions 
Oflawarisingupon facts  found  or  agrejed  to. 
^LovtU  IB,  Field  et  al,  218 


FALSE  IMPRISNOMENT. 
6cB  Impxisokmcht. 

FEME  SOLE. 
9e«  ADisivjsTSAToas,  6. 

FEES. 
See  DzposiTioir,  4,  6. 

FORECLOSC7RE. 
Sea  Bji:,!:.  in  Cmaxcskt,  1. 


:  FRAUD. 

1.  That  It  is  not  error  for  Ika  Coart  to  ia^ 
struct  the  jury,  that  they  mav  infer  frand  in 
the  contract  of  defendant  ana  son,  who  waa 
a  bankrupt,  to  pay  plaintiff  for  his  labor, 
done  for  defendant  when  pl^vtiff  was  a  stnm- 

Str,  and  the  defendant  and  his  son  knew  of 
ie  bankruptcy,  and  did  not  make  it  known 
to  the  plaintiff.— Cam'g-on  vs.  ^i4/,  22 

2.  A  fraud  in  fact  may  exist  in  the  sale  of 
goods,  although  the  purchaser  pays  full  ral- 
ue,  and  receives  possession.— JulIerTs.  Sean 
et  al.  527 

3.  A  ssle  of  goods  bona  fide*  and  at  tbe 
same  time  a  fraud  in  law^  explained,         lb. 

4.  Fraud  tnfact,  and  frand  in  law,  are  of- 
ten interwoven  ;  and  when  it  is  so,  if  tbe 
plaintiff  prove  fraud  in  law,  it  may  be  suffix 
cient  to  entitle  him  to  recover,  withont  show- 
ing frand  in  fact,  /^. 

6.  Fraud  m  law  means,  that  tbe  sale  is  m- 
operaiive,  and  v(nd  as  to  the  creditors  of  the 
vendor,  /b, 

6.  A  conditional,  as  well  as  an  absolute  sale 
of  goods,  may  be  fraudulent  as  to  creditors. — 
Qmbrd  vs.  Ford,  533 

T.  The  defendant  cannot  set  op  fraud,  aa 
to  his  creditors,  to  avoid  the  contraet,       Ib^ 


« 


GENERAL  ISSUB. 

In  an  action  of  trespass  by  A  against  B,  for 
carrying  off  a  chattel,  B,  andet  the  general 
issue,  may  give  in  evidence,  that  at  the  time 
of  taking,  the  chattel  was  in  the  actual 
possession  of  C,  and  he  had  the  general  prop- 
erty in  the  same:  Showing  these  facts  will 
defeat  A*s  recovery  without  showing  that  the 
chattel  was  taken  on  legalprocess  against  C 
when  It  was  carried  off.— jFrotnord  et  aL  vs. 
Burton  it  at.  '      Vl 

GUARDIAN. 
See  AsjciNiST&ATOBS,  6. 


HIGHWAY  SURVEYOR. 

Si  ^'  J"*  ^"  «c*>on  of  trupan  de  banie  aaporta- 
tie,  if  the  defendant  took  the  goods  as  high- 
way surveyor,  it  is  sufficient  to  set  forth  in 
the  plea  the  authority  for  the  takinr*.~^n- 
drewe  vs.  Chaee,  409 

2.  If  the  authority  was  abased  so  as  to 
make  the  defendant  a  trespasser  ab  mitie, 
such  abuse  must  be  set  forth  in  the  replioa- 
tion,  ^   /J 

3.  A  highway  surrey  or  duly  elected  and 
sworn,  IS  competent  to  discharge  the  dnttea 
of  the  office,  although  it  does  not  appear  on 
record  that  he  was  sworn,  ib. 

4.  In  collecting  a  highway  tax,  the  survey- 
or, after  giving  three  days  notice  to  the  per- 

!«Vi  "fVu*?'  "f^'.?"  **"  n«f lect,  levy  and 
collect  the  tax  by  distress,  lb. 


PRINCIPAL  MATTERS. 
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IMPRISONMENT. 

IT  Where  a  perton  is  illegally  imprisoned. 
«nil  «mpl«yt  tM  person  who  impnsons  him 
to  perform  a  service  for  the  purpose  of  relie- 
riog  himself  from  that  imprisonment,  the 
person  who  performs  the  service  cannot  main> 
taio  an  action  to  reeoyer  a  compensation 
thwefoT,—  Mattock9  V9.  Owen,  42 

'  2.  If  a  person,  who  has  an  exemption  from 
arrest  and  imprisonment  on  civil  process,  be 
arrested,  and  imprisoned  in  violation  of  his 
exemption*  he  should  take  the  first  oppor- 
tnnity  to  assert  bis  privilege,  and  obtain  his 
liberty;  or  his  negligence  will  be  constraed 
a  waiver  of  his  privilege ;  and  he  cannot  after- 
wards set  up  his  privilege  in  an  action  of 
trespass,  so  as  to  make  his  arrest  and  impris- 
onment unlawful,  th«t  he  may  recover  dam- 
ages for  false  imprisonment- ^Food  vs.  Kins- 
man et  al.  6^ 

3.  If  he  be  arrested  on  a  writ  of  attachment, 
and  bis  exemption  bo  permanent,  he  should 
appear  at  Court,  and  plead  his  privilege  in 
abatement  of  the  writ;  or  if  the  writ  be  a 
summons,  he  should  plead  his  privilege  in 
bar  of  an  execution  against  his  body  ^  Or,  if 
he  be  imprisoned  on  a  writ  of  execution,  iti 
the  life  orit,and  according  to  its  precept,  and 
this  was  done  at  the  request  of  the  creditor, 
or  his  attorney,  by  a  proper  officer,  such  eiE- 
ecution,  if  it  issued  on  a  regular  judgement 
of  a  Court  of  Record,  and  ifit  were  ever  so 
erroneous,  and  not  absolutely  void,  will  justi- 
fy the  creditor,  or  his  attorney,  for  procu- 
ring said  imprisonment,  in  an  action  of  tres- 
pass for  false  imprisonment  brought  against 
them,  '*• 

INCUMBRANCE. 

Seo  Covenant,  2,  3. 

INSOLVENCY. 

See  ADMiNisTRAroR,  8,  9. 

INTEREST. 

That,  when  there  is  no  contract  for  the 
pavmont  of  interest  on  a  book  account,  none 
18  to  bo  cast,  except  upon  the  balance,  and 
that  only  from  the  time  when  said  balance 
ought  to  have  been  paid. — Ca^iin  vs.  Ai- 
ken, *'' 

INTERROGATORIES. 
See  Bill  ur  CHJUvcsar,  3. 


JAIL  COMMISSIONERS. 

The  act  of  the  11  Ih  of  November,  1818, 
which  prohibits  o  Deputy  JaiUr,  or  any  per- 
eonwkSif  eonfined  wUhm  the  liberheeqf  anv 


jaU,  from  offieiating  at  a  JMf ««'/«'*«  '" 
anu  case  armng  under  the  lUk  Section  of  an 
Aei,  entUUd,  ••  An  Act  relafing  to  Jails  and 
Jailers,  and  for  the  relief  of  persons  impris- 
oned therein,"  will  not  extend  to  the  doings 
of  a  Commissioner  of  Jail  Delivery,  who  has 
acted  in  that  capacity  while  confined  to  the 
liberUes  of  the  jail-yard.— ^a6We  vs.  Jo^ 
eonetal.  ^^ 

JOINDER  OF  PARTIES. 

1.  The  noo -joinder  of  one  who  ought  to 
have  been  made  a  plaintiff  may  be  taken  ad- 
vantage of  on  trial,  notwithstanding  it  may 
be    pleaded    in    abatement. IBUaker  vs. 

Loop,  ll« 

2.  In  the  case  of  joint  owners  of  property 
sold  by  one,  the  purchaser  not  knowing  that 
others  were  interested,  an  action  for  the 
price  may  be  maintained  in  the  name  of  the 
person  with  whom  the  contract  was  made, 
or  in  the  nasaes  of  the  persons  interested,  n. 

3.  If  A  take  a  deed  of  mortgaged  premises 
of  the  mortgagor,  after  the  law-day  has  ex- 
pired, and  exercises  acta  of  oiiMBrship  over 
the  premises,  keeping  the  mortgagee  out  of 
possession,  A  may  be  joined  with  the  mort- 
gagor, as  defendant  in  an  action  of  eject- 
ment to  be  brought  by  the  mortgagee  to  re- 
cover possession.—  fVamer  vs.  Pateet  eU.   166 

4.  And  in  such  case,  A  is  liable  for  mesne 
profits,  if  the  land  remains  unredeemed,    lb. 

5.  To  bring  an  action  of  ejectment  against 
several  persons,  who  occupy  different  rooms 

Mu  the  plaintiff's  building,  is  not  a  misjoinder 
of  defendants—each  majr  plead  severally  not 
gtUlty  as  to  the  room  which  he  occupies,  and 
disclaim  as  to  every  other  room.— iMTart^al 
vs.  fVood  et  al.  ?50 

See  DxFEKDANTS,  pattim. 

JUDGEMENT. 

See  DcnRDAffT,  3. 

JURISDICTION. 

1.  That  any  County  Court  haj  jurisdietiod 
over  a  motion  or  petition  tn  set  aside  a  judge- 
ment, rendered  by  default  before  such  Coort, 
notwithstanding  the  late  statute,  carrying  ^- 
titions  fornetoinatoto  the  Supreme  Court-- 
SeoU  vs.  Stewart,  ^l 

2.  A  judgement  rendered  on  voluntary  con- 
fession of  the  debtor,  by  a  Justice  of  the 
Peace,  who  is  related  to  the  creditor  withm 
the  fourth  degree  of  affinity,  is  void  for  want 
of  jurisdiction.— i/iM  vs.  IVaU.  124 

3  Although  an  officer  having  an  execution 
leekl  upon  its  face,  issued  onsnch  jadgement 
wSuld  be  justified  in  levying  and  collecting 
Te  same,  yet  he  is  not  liable  for  neglectinjf 

*  V^Th'at,  when  the  plaintiff  charges  no  inte- 
rest on  his  book  account,  &  nothing  appears 
to  render  it  certain  that  he  »  entitled  to  in- 
terest, the  jurisdiction  cannot  be  »»;cted  by 
;  supposed  right  to  cast  Interest. -Cafhnvy. 

^?*^  That  a  charge  on  the  plaintiff's  book, 
which  makes  the  debit  side  exceed  one  hun- 
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drad  dollars,  but  which  was  wade,  or  posted,  by 
mistake  merely,  uid  which  is  made  correcfanfai, 
by  credit  of  the  same  matter  thus  char^red,  does 
not  take  the  jurisdiction  from  a  Justice  of  the 
Peace,  and  transfer  it  to  the  County  Court,  lb. 
See  ADDAtiirusc,  1,  S. 

JURY. 

See  Trustee,  1. 

JUSTICE  OF  THE  PEACE. 

A  Justice  oi  the  Peaco  is  authorized  to  admin- 
ister the  oath  of  ofiice  to  a  lown  officer  out  of 
(own  meeting. — Andrewa  vs.  Chattt  409 

See  Joribdictioxv,  2. 

JUSTIFICATION. 

In  a  plea  of  justiiicalion  under  a  warrant  for 
the  collection  of  a  tax,  it  is  sufficient  to  state  that 
the  warrant  was  directed  to  the  surveyor  by  a 
Justice  of  (^  Peact^  commandinf;  him,  &c., 
without  avemng  particularly  that  it  was  signed 
by  the  Justice. — Andrews  vs.  Chaati  409 

See  HxoHWAV  Surveyor,  1. 
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X    LEASE. 

That,  if  a  defendant,  who  is  lessee  of  the  mort- 
gagor, moves  to  other  premises  before  the  lease 
expires,  that  does  not  prevent  his  liability  to  bo 
sued  as  in  possession,  unless  he  surrenders  his 
lease,  or  at  least  gives  notice  to  iiis  lessor,  thnt 
he Jbr  good  reasons,  is  about  to  leave  possession, 
and  abandon  his  lease.— CoUms  et  aL  vs.  Gih- 
•on  et  al.  24S 

See  Presumption,  3. 

LEVY  OF  EXECUTION. 

See  Execution,  potftm. 

EquiTr  or  Hedemption,  1,8. 

LIEN. 

'  If  A  lease  land  to  B  for  the  rent  of  $50  per  an- 
num, and  B  agrees  that  A  shall  have  a  hold,  or 
lien  on  the  crops  raised  on  the  premises  until  the 
rent  is  paid,  it  is  merely  an  txeentory  contract, 
and  by  it  A  acquires  no  gtmtral  nor  quaUfiMd 
property  in  the  crops  before  (hey  are  ramed  and 
delivered  to  him  by  B.— J^roinordcl  al,  vs.  Bur- 
ton cl  ol.'  97 
See  RxostPToaa,  1. 

LIMITATION  OP  ACTIONS. 

1.  If  in  an  account  between  parties,  the  plain- 
tiff exhibits  some  items  of  more  than  six  years 
standing,  and  some  aubaequent,  and  there  appear 
no  credits  by  the  plaintiff  nor  charges  of  the  de- 
fendant witnin  that  period,  a  recovery  can  be 
had  for  the  lest  itams  only-.-tha  pthacs  being 


bvred  by  the  Statute  of  Linutolioas.—Cik^Nnafs 

vs.  Baits,  ,       1^ 

2.  Where  a  Sheriff  makes  an  irregalar  levj 
of  an  elecution  on  real  estate,  in  consequence  o(f 
which  no  title  passes  to  the  creditor,  htld,  tliat 
on  his  failure  to  make  a  proper  levy,  an  action 
may  be  immediately  commenoid  aflduoftt  him ; — 
That  the  caase  of  action  is  then  complete,  and 
(hat  tho  statute  of  limitation  oo  the  action  would 
commence  running  from  that  time.  Therefore;, 
when  a  creditor  went  into  nosaeasion  under  a 
void  levy,  and  was  evicted  oy  the  judgement 
debtor  more  than  six  years  after  the  same,  tho 
statute  of  limitations  commenced  running  on  tho 
action  against  the  Sheriff  from  the  time  of  the 
levy  and  not  from  the  time  of  the  eviction.— JZaH 
vs.  TomUnsont  SS8 

8.  A  part  payment  of  an  account  barred  bj 
tho  Statute  of  Limitations,  amounts  to  an  ad- 
mission by  tho  defendant  that  the  account  is  an- 
setdcd,  and  removes  the  bar. — Strong  va.  Me- 
Connti,  ^8S 

See  Audita  Querela,  6. 


MILITIA. 

1.  That,  when  a  Captain  forfeila  apenaUy, 
by  neglecting  to  make  the  returns  required  by 
law,  in  the  month  of  June,  and  the  Commandant 
demands  the  fine  or  penalty  within  aixty  days, 
he  may  afterwards  issue  his  execution,  although 
he  may  have  made  nu  record  of  his  having  as- 
sessed the  fine. — MRngtbury  vs.   fVkitney. 

470 

2.  That  the  statute  docs  not  lequire  such  offi- 
cer to  make  a  record  of  his  proceedings,  nor  at- 
tach any  validity  to  such  record,  if  made.         75. 

3.  That  a  recital  in  the  execution,  dated  Sep- 
tember 22d,  that  defendant  was  amerced  Septem- 
ber 20th,  in  (he  same  year,  is  well  enough,  if  it 
appear  in  evidence  that  tho  fine  had  oecoma 
payable  before  that  time,  by  neglect'ofduty,  and 
the  making  of  a  regular  demand,  Jb. 

4.  That,  if  a  Captain  be  coromiitted  on  execu- 
tion for  a  fine,  and  givo  a  note  payable  to  the 
Adjutant  for  the  amount  of  the  fine  and  cost,  and 
a  discharge  is  written  upon  the  copy  left  wiih 
tho  keeper  of  the  Jail,  signed  by  such  keeper,  and 
two  years  have  elapsed  without  any  objectioc  to 
this  proceeding,  or  any  further  pursuit  of  the  ex* 
ecution,  the  jury  may  presume  the  assent  of  all 
concerned,  to  the  authority  of  i.lhe  Adjutant  and 
Jailer,  to  take  such  note,  It, 

MERGER. 
Sbi  Mortoage. 

MESNE  PROFITS. 
See  JoiXDBR  or  Parties,  4. 

MISTAKE. 
S««  Book  Accouet,  8,  1 1 . 

MOIETY. 
See  Ezsgutioh,  9. 
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MOKTOAQE. 

1.  That  theplaintifisfhftviag  agood  tMo  ajjiinst 
the  defendants,  who  are  mortgagor  and  hit  les- 
see, but  no  title  a«  against  ihe  mortgagee,  can 
recover  no  other  damagee  than  merely  nominal. — 
ColUtu  €t  al.  vs.  dttfon  et  al.  249 

S.  A  promissory  note,  described  in  the  condi- 
tion  of  a  mortgage,  noea  not  be  produced  on  the 
trial  of  an  action  of  ejectment  brought  on  such 
mortgage ;  provided  the  equity  of  redemption  had 
been  released  by  the  mortgagor  to  the  mortga* 
gee  in  satisfaction  of  the  note. — Marthall  vs. 
Wood  et  al.  250 

3.  Where  the  release  of  the  equity  of  redemp<» 
tion  is  by  a  warrantee  deed,  the  mortgage  is  not 
merged  in  such  deed,  where  it  is  not  for  tne  inte- 
rest of  the  mortgagee  to  have  it  merge,  Jb. 

See  JoiNDSR  OF  Pahtibs,  S,  4. 

Usury,  6. 

Bill  in  CRaNccKr,  1. 

MORTGAGE  OF  GOODS. 

1.  Where  A  was  owing  B  g2S,  executed  a  bill 
of  sale,  absolute  on  the  tace  of  it,  to  B,  of  A's 
bottsehold  goods ;  and  at  the  same  time  A  re- 
ceived back  the  goods,  and  gave  his  receipt  for 
them  to  B,  therein  promising  to  return  said  goods 
to  B  any  time  after  one  year  on  demand :  And 
then  and  there  a  parol  agreement  was  made  be- 
tween A  and  B  inat  the  bill  oi  sale  should  be 
void,  and  the  title  of  the  goods  should  revest  in 
A  if  he  paid  B  the  $23  in  one  year.  Held,  this 
tras  a  mortgage  of  A*s  goods  to  B  to  secure  the 
payment  of  j^iS  in  ono  year,  and  if  the  money 
was  not  paid,  B's  title  to  the  goods  became  abso- 
lute.—Gtf^d  vs.  Ford,  532 

2.  The  difference  between  a  mortgage  and 
pawn  of  goods  considered,  lb. 

3.  The  contract  being  a  mortgage,  the  Court 
did  right  in  nat  charging  the  jury,  that  it  was  no 
more  than  a  simple  pledge,  or  pawn,  lb. 

4.  Tj^d^er  will  lie  for  the  goods,  i&. 
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NEGLECT. 

See  JuRisoicTXOir,  3. 
SBSRiFr,  1, 2, 3. 

NEW  TRIAL. 

1.  That  the  Court's  excluding  evidence  offer* 
ed  by  the  plaintiff,  after  he  had  pronounced  him- 
self thereon,  saying  it  was  too  late,  which  evi- 
dence was  not  psrtinent  to  the  issue,  is  no  ground 
for  a  new  trial . — Gordon  vs .  Tabor^  ]  03 

2.  That  the  Court  intimated,  that  tho  plaintiff 
had  not  made  out  a  prima  facie  case,  and  after- 
wards submitted  to  the  jury  what  evidence  there 
was,  is  no  ground  for  a  new  trial,  lb. 

3.  That  the  Court  instruct  the  jury  to  decjde 
the  cause  upon  the  consideration  of  two  matters 
only,  where  there  are  several  others^  that  should 
have  been  coupled  with  them  for  their  considera- 
tion, is  ground  for  granting  a  new  trial.  lb. 


NOTE. 
Bee  Catt£E  N«ts. 

NOTICE. 
See  At7DrTa  Q,usrbla,  2. 

DSFOSITIOZf,  1. 

NUISANCE. 

1.  That  an  action  on  the  case  lies  against  all 
jointly,  who  are  concerned  in  continuing  a  nui- 
sance, whether  they  be  lessees,  or  sub-lesseeSf 
or  assignees  of  the  lessor. — Rogers  vs.  Stew- 
art et  al.  215 

2.  That  it  is  no  objection  to  the  plaintiflTs  re- 
covering for  a  nuisanoe,  that  there  are  other  nui- 
sances which  obstruct  the  same  way  of  the  plain- 
tiff; especially  when  the  instructions  to  the  jury 
exclude  all  damages  except  those  resulting  from 
the  joint  act  of  tho  defendants,  lb. 

3.  That  a  recovery  and  collection  IHII  be  a 
bar  to  any  other  recovery  for  continuu^  the  same 
nuisance  for  tho  same  period,  Jb, 


OATH. 

See  Justice  of  the  Peacb,  1. 
Boos  AccouzfT,  II. 

OFF-SET. 

1.  That,  when  one  of  the  several  pleas  in  ofl?. 
set  is  defective  in  substance,  and  there  is  a  gene- 
ral verdict  for  the  defendant  by  reason  of  dama- 
ges allowed  on  such  pleas  in  offset,  Ihe  judge- 
ment must  be  anested. — Blou  va.  KiUridge,  28 

2.  That,  in  such  case  the  action  is  not  thrown 
out  of  Court,  but  a  t7em're  de  now>  is  awarded,  lb. 

3.  That,  in  a  suit  in  favor  of  the  bearer  of  a 
note, made  payable  to  L.  R.,  deceased,  or  bearer, 
tho  defendant  cannot  plead  oflset  against  the 
plaintiff  of  matters,  that  stand  against  the  estate 
of  the  deceased,  by  averring  that  this  suit  is  pros- 
ecuted for  tho  benefit  of  said  estate. — 2^homp» 
eon"*  Ad'mr  vs.  Lapkam,  et  al.  204 

4.  That  defendants  cannot  plead  in  offset  de- 
mands they  have  purchased  against  the  deceas- 
ed since  hit  death.— 

Quertf — ^Whether  an  action  in  favor  of  the 
bearer  would  not  be  barred  by  a  plea  setting  forth 
that  the  suit  was  prosecuted  for  the  benefit  of  the 
estate,  and  that  tne  defendant  had  claims  which 
ho  ought  to  be  able  to  file  in  offset,  lb. 

Sco  Defbudant,  2. 


OUSTER. 


See  Title,  1,  2. 


PAROL  EVIDENCE. 
Parol  evidence  is  admissible  to  show  the  de- 
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IWery  of  an  elocution  to  a  ShcrilT,  and  tho  time 
of  the  delivery,  in  order  to  hold  properly  attached, 
alihoufh  the  orocer  make  no  jninoto  on  it  of  the 
time  of  serving  it  as  directed  by  statute. — Lo\d- 
ry  vs.  Walker,  181 

See  EviDSNCK,  panim. 

PARENT  AND  CHILD. 

See  EtidencXj  12. 

PARTNERSHIP. 

1.  Plea  of  partnership  between  the  plainli(r& 
another  person,  and  judgement  thereon,  docs  not 
estop  the  party  from  insisting  that  there  was  a 
partnership  between  the  plaintiff  and  two  others. 
^Hilliker  vs.  Loopy  116 

2.  In  the  case  of  dormant  partners  an  action 
may  be  brought  on  an  implied  contract  made  with 
them,  either  in  the  name  of  the  acting  partner 
alone,  or  in  the  name  of  all  the  partners ;  but  if 
in  the  q^me  of  Ihe  latter,  tho  Court  will  see*that 
the  defendant  is  not  deprived  of  any  defence 
which  he  would  be  entitled  to,  if  the  action  had 
been  brought  in  the  name  of  tlic  acting  partner  a- 
lonc,  ,    ,        lb. 

3.  Where  one  of  the  partners  lotiros  from  a 
firm,  to  discharge  him  from  subsequent  transac- 
tions, aetticd  knowledge  of  the  dissolution  mu^t 
bo  carried  homo  to  the  creditor  with  whom  there 
was  a  previous  deal. — PrentifS  vs.  Sinclairt  149 

Dictum.  But  a  publication  in  the  Gazette  oT  I  he 
place  where  tho  business  of  the  partnership  was 
transacted, is  a  sufficient  notice  of  the  dissolution 
to  all  persons  who  had  no  previous  connexion.    76. 

4.  Where  a  note  is  made  payable  to  A  &  B 
or  order,  partners,  evidence  of  an  indorsement  of 
the  partnership  name  by  one  of  tho  firm,  without 
an  averment  of  partnership  in  the  declaration, 
does  not  meet  tho  averment  that  ^  A  &  B  indor- 
sed said  note ;  their  own  proper  hnnd-wriling  be- 
in^z  to  such  indorsement." — FuUerton  vs.  Sey- 
fnour  etal.  249 

PAUPERS. 

Ice  To  WITS,  pa$Bim, 

SSTTLCMCNT,  do. 

PAWN. 
See  MoRTOAOB  or  Goods,  1,  t,  S. 
PLEADINGS. 

1.  The  averment  in  adecbraiion,  that  the  de- 
lendant,  by  his  note  under  his  hand  of  that  dale, 
for  value  received,  promised  to  pay,  &c.,  implies 
the  delivery  of  the  note. — Binney  it  al.  vs.  Plum- 

Uy,  «>0 

2.  As  the  words,  that  the  defendant,  "by  his 

note  in  writing  under  his  hand,"  &c.  imply  that 
the  defendant  made  the  note,  7&. 

3.  It  is  not  necessary  to  raise  a  promise  from 
the  defendant's  habilily  to  pay  the  money  con- 
tained in  his  note ;  but  the  plaintiff  may  declare 
that  the  defendant  in,  and  by  hia  note,  promised, 

4.  If  (he  defei\aaat,  in  his  plea,  eet  forth  such 


fhcts  as  shew  that  he  it  f  trespaeser  ab  mUia, 
the  plaintiff  may  demur ;  but  he  is  not  to  be  so 
cont|tderei  because  he  omits  to  state  in  his  plea  a 
rcguhir  course  of  proceedin£B  with  the  goods  af^ 
ter  taken. — Andrewi  vs.  ChaUt  409 

5.  If  the  plaintiffs  make  an  averment  in  their 
declaration,  which  is  necessity  to  be  proved ;  the 
defendants  have  a  right  to  disprove  it,  with  suita- 
ble evidence. — Ricnardton  vs.  Royalton  and 
fVoodnock  Turnpike  Co.,  UO 

See  Part2(£&ship,  4. 

PLEDGE. 
See  MoRTflAOE  or  Goods,  1,  2,  3. 

POSSESSION. 

1.  That  the  possession  of  personal  properly 
must  be  changed,  on  a  sale,  to  render  such  sale 
valid  against  the  creditors  of  tho  vendor. — 
Moore  vs.  Kelley,  54 

2.  That  it  is  not  sufficient,  that  the  vendor 
has  moved  from  the  premises  where  the  property 
is  kept,  if  the  same  remain  under  the  care  of  the 
vendor's  servant,  and  the  sale  not  known  even 
to  that  servant.  lb. 

3.  If  a  person  enters  into  possession  of  land 
under  a  pitch,  the  bonndaiies  of  which  are  well 
known,  and  begms  in  tho  centre  to  make  im- 
provements, his  possession  will  be  as  extensive 
as  the  boundaries  of  the  pitch. — Beach  vs.  iSu/- 
ton,  209 

4.  That  a  sale  of  personal  property,  otherwise 
6ona^<ie,  must  be  completed  by  such  a  visible 
and  substantial  change  of  possession,  as  gives 
notice  of  the  new  owner,  or  it  will  be  liable  to  tho 
attachments  of  the  creditors  of  the  vendor.*— 
Judd  fy  Harris  vs.  iMngdon,  231 

6.  That  the  purchaser  of  colts,  buys  also  the 
farm  on  which  they  are  kept  by  a  man  employed 
by  the  vendor,  yet  neither  takes  possession  of  the 
farm,  nor  causes'  hia  deed  to  be  recorded,  mukos 
no  sufficient  change  of  possession  as  against  cred- 
itors, orpurchasers,  lb. 

See  Trespass,  2,  S,  5. 
Fraud,  2, 3. 
SHERirr,  4,  6. 

Trespass,  1 ,  2, 3,  4.  X 

Vendue  Deed,  I. 
Gemeral  Isstji:. 

PRACTICE. 

1.  That,  if  a  plaintiff  would  stop  a  suit  by  no- 
tice that  he  should  not  prosecute  the  samo,|^ven 
oficr  service  of  his  writ,  and  before  Court,  he 
must  give  that  notice  by  a  writing,  that  will  render 
the  'defendant  safe  without  attending  Court.—— 
IVright  vs.  Doolittle,  390 

2.  Where  the  plaintiff  is  not  permiliod  to 
prove,  that  the  defendant's  aclio'Vu  other  than  ihu 
one  on  trial,  had  no  merits.— j\il^  vs.  Seora 
etal.  Ml 

See  Court,  1. 
RsFsasEs,  6. 

PRESUMPTION. 

1 .  Th^t  the  circumstances,  admissible  in  evi- 
dence to  rebut  the  presumption  of  payment, 
should  be  such  as  are  la  the  way  of  recovering  a 
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iodcemenl,  and  ndt  verelv  Mich  as  rtnder  a  col- 
lecUon  of  the  debt  improbable,  like  the  poverty 
oflhedebtor.— ilo^r*  vs.  Ji«W,  238 

2.  That  twenty  years  neglect  ofcoUection,  is 
a  sufficieni  period  to  ground  the  presumption  of 
payment  of  a  bonH,  lb. 

5:  That  a  lease  of  land  for  the  life  of  the  lessee 
may  be  presumed,  as  well  as  any  other  estate, 
whea  the  facts  proved,  are  calculated  to  raise 
such  presumption. — SelUck  vs.  Stemr^  255 

■*  4.  That  a  purchaser,  from  the  original  owner, 
is  bound  to  notice  such  a  possession,  and  can  on- 
ly hold  subject  to  it,  lb. 

See  Vehoub  Deed,  I. 

PROPRIETORS  RIGHT. 

That,  if  the  land  sned  for  is  not  appropri- 
ated or  set  off  to  any  particalar  proprietor's 
ri^ht,  the  plaintiff  may  recover  against  one, 
who  has  no  title  in  town,  on  proving  a  title 
in  himself  to  the  after  division  of  any  propri- 
etor's right.— /oAnson  vs.  Tilden^  426 

PROBATE  BOND. 

1.  That,  in  a  sait  on  a  Probate  Bond  for 
the  benefit  of  a  creditor,  the  breach  assigned 
being  the  non-payment  of  a  dividend  stmck 
in  the  Probate  Court,  and  00  plea  of  payment, 
receipts,  showing  payment  to  the  plaintiff  by 
a  former  administrator,  are  admissible  in  evi- 
dence.^ Gorcton  vs.  C2app,  '129 

2.  That  the  effect  of  these  receipts  as  pay- 
ment cannot  be  defeated  by  showing  waste, 
eonamitted  by  the  former  administrators,  lb. 

3.  That  services  performed,  or  mone^  ex- 
pended in  aid  of  the  defendant's  administra- 
tion, cannot  be  proved,  in  support  of  a  sait 
upon '.his  administration  bond,  nor  to  offset 
ag^ainst  the  payments  shown  by  the  above 
.mentioned  receipts;  but  are  a  claim  against 
the  defendant  in  his  individual  capacity,    lb. 

PROMISSORY  NOTES. 

A  promissory  note  given  on  condition  to  be 
in  force  on  the  happening  of  a  contingency, 
cannot  be  sued  before  that  contingency  hap- 
pens.—^Tenry  vs.  Colman*  402 

See  Bar,  2. 

CoRPORATIOn,  1. 
EVXDEHOB,  3, 4,  5. 
Pi.>AX>iwos»  1 , 2,  3. 


QUESTION  OP  LAW. 
See  Court,  4. 

R 

RECEIPT. 

A  receipt  in  fall,  executed  by  a  person  on 
the  supposition  that  his  claim  amounted  to  a 
certain  sum  only,  ivhen  he  bad  the  means  of 
ascertaining  the  amonnt,  and  was  informed 


that  the  dischar£[e  mast  be  a  discharge  of  his 
whole  demand  without  regard  to  the  sam,  will 
be  considered  as' a  discharge  of  his  whole  de- 
■lan?,  notwltfastanding  it  may  amoont  to  a 
greater  sum  than  was  supposed. — Morgan*a 
Adm'r.  vs.  Btodget,  620 

RECEIPTORS. 

If  an  officer  take  into  his  custody  personal 
property  by  writ  of  attachment,  and  a  third 
person  receipts  the  property,  and  suffers  it 
to  go  back  into  the  hands  of  the  debtor,  the 
officer,  by  taking  the  receipt,  does  not  part 
with  his  lien  upon  the  propert;^.  Bnt  if  the 
officer  take  the  same  property  into  his  custo- 
dy by  virtue  of  a  second  writ  of  attachment, 
and  keeps  it  from  the  receiptor,  this  will  dis- 
charge the  receipt.— itood  vs.  Scott  €t  tU.  262 

RECORDS. 
See  ExECUTioic,  6,  6,  7. 

REFEREES. 

1.  Additional  reports  and  statements  from 
referees,  made  after  the  report  is  filed,  anless 
made  by  the  permission  of  the  Court,  are  to 
be  d ischarged . ~ Steveru  vs.  Peanon,  603 

2.  The  Court  will  not  set  aside  a  report, 
where  referees  have  mistaken  the  law,  an- 
less it  appeared  that  they  intended  to  follow 
the  law,  and  by  mistaking  it,  have  come  to  a 
wrong  result,  lb. 

3.  Referees  are  sole  judgea  of  facts  before 
them,  Jb. 

4.  It  is  no  objection  to  the  report  of  refer- 
ees that  they  have  proceeded  to  trial  withoat 
the  pleadings,  when  neither  party  requested 
to  have  the  pleadings  produced,  Jb. 

5.  Whether  sufficient  notice  to  the  parties 
was  given  by  the  referees,  is  a  question  to  be 
determined  by  the  Conrt  to  whom  the  re- 
port is  returned;  and  their  determination 
thereon  is  not  to  be  re-examined  by  a  supto- 
rior  Court.  lb. 

RELEASE. 
See  DiscBAROB,  I. 

REPEAL. 

When  by  the  repeal  of  a  law,  an  inferiof 
tribunal  cannot  carry  their  proceedings  into 
fall  effect,  and  no  mode  is  prescribed  in  the 
repealing  statate  for  that  purpose,  the  pro- 
ceedings of  the  inferior  tribunal,  if  not  com- 
pleted, will  be  wholly  set  aside.— iZoyolton 
Ts.  Fox  ttoL  468 

REPORT. 

See  Auditors,  ooasisn. 
RxrBRXBS,  J,  2. 

RETURN. 

1.  The  distinction  between  the  retarn  of  a 
Sheriff  on  a  writ  which  he  ler? ee,  and  the 
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return  of  a  eollector  of  tttteion  hie  rate-Mil 
or  irarraDt.  The  return  oftb*  Sheriff  is  sn  of- 
ficial act  done  under  the  oath  of  hii  offlce, 
and  deserret  credit;  k«t  the  retnrn  of  th# 
collector  ia  not  an  official  act*  inaamneh  as 
the  law  does  not  require  btm  to  make  a  retarn 
on  bis  rate-bill,  or  warrant— Ifo/Aatoav  vi. 
Ooodrieh,  65. 

2.  That,  when  a  purchaser  would  hold 
property  against  an  attaching  creditor,  who 
bas  obtained  judgeueat  and  execution,  and 
such  person  sues  before  the  writ  of  such 
creditor  is  returnable,  he  cannot  take  ad  ren- 
tage of  any  defect  in  the  officer*s  return. — 
Jiidd  Sr  Harru  vs.  iMngdon,  231 

3.  A.  return  of  non  esX  inoentua,  made  by  an 
officer,  after  an  execution  bas  run  out  in  his 
hands,  with  a  riew  to  charge  bail  on  memt 
proce$9,  is  a  false  retnrn. — Cooper  ts.  /n- 
«■«"*.  fi08 

4.  When  a  recovery  has  been  had  against 
the  bail,  on  a  writ  of  weite  facitu^  issued  a- 
gainst  him,  and  the  bail  bring  an  action  a- 
gainst  the  officer  for  making  a  false  return 
on  the  ^ecution,  it  is  no  defence  to  such  ac- 
tion that  the  bail  might  have  successfully  re- 
sisted the  recovery  against  him,  by  shewing 
that  the  retarn  was  false,  /5. 

See  AMxifDjfSMT,  1. 

ExBcuTioif,  4,  5,  6,  7. 
SHEairr*8  Sale,  1,  2,  3. 

REVIEW. 

I.  When  a  suit  before  a  Justice  is  cnn- 
tioued  for  notice,  and  the  plaintiff,  before 
taking  out  execution,  enters  into  a  recogni- 
zance to  refund  what  may  be  recovered  by  a 
writ  of  review,  according  to  the  provisions 
of  the  18th  Section  of  the  Justice  Act,  the 
party  cannot  plead  in  bar  to  such  writ  of  re- 
view that  the  defendant  was  in  the  State  at 
the  time  judgement  was  rendered  against 
him. — Daois  vs.  Seebe,  660 

2.  The  proceedings  of  the  Justice,  in  such 
case,  are  equivalent  to  an  adjudication  that 
the  defendant  was  out  of  the  State,  and  hsd 
no  notice  of  the  suit,  n, 

ROAD  COMMISSIONERS. 

1.  On  an  appeal  from  the  decision  of  the 
Board  of  Roaa  Commissioners,  under  the  act 
of  1830,  it  was  the  duty  of  the  committee  to 
affirm  or  reverse  the  order  of  the  Commis- 
sioners; and  nnless  they  were  all  agreed  to 
reverse,  it  was  their  daty  to  affirm. — There- 
fore, 

2.  Where  they  only  qffbrm  an  order  of  the 
Commissioners,  with  rospoot  to  the  ereofing 
and  building  a  bridge,  but  recommend  to 
bnild  it  of  a  different  plan  or  description  than 
the  one  ordered  by  the  Commissioners,  their 
proceedings  were  irregolar  and  were  quashed 
cncertior4tn.^Townl^RoyaUonr§  Foxetal. 

468 

8 

SALE. 
Boo  Wabsahtt,  1. 


SCIRE  FACIAS. 

A  seized  and  sold  property  on  an  exeentidri 
In  his  favor  against  B.      C   sued   A  for  the 
IfSf 'Tl  ^^-     his  suit  was  pending,  agreed 
with  A   to  discontinne  at.  and  refease  Ma 
claim.    The  suit  was  discontinued,  but  after- 
wards C  commenced  another  suit  against  A 
and  recovered  the  value  of  said  property.^ 
Whereupon.   A  sued  C  npon  his  said  agK«- 
ment  for  a  discontinuance  and  release,  and 
recovered  back  of  C  the  same  amount  which 
C  had  recovered  of  him*    Upon  a  seire  faeioi 
bronght  by  A ,  for  an  oiuis  execution  against 
U,  on  the  ground  of  a  failure  of  title  in  the 
property  sold  as  aforesaid.    Held,  That  the 
plaintiff  was  entitled  to  recover.— Jl/acik  vs. 
NxchoU,  200 

See  Adbtisietratox..,  6. 

SETTLEMENT. 

1.  Prior  to  the  statute  of  1817,  a  wife  had 
a  derivative  settlement  from  her  hosbaod, 
and  children  from  their  Uthor. —  Town,  of 
lvri&  vs.  Town  of  Wtsthaiym,  322 

2.  When  a  widow  gained  a  settlement  in 
her  own  right,  her  minor  children  livioz  with 
her,  took  her  settlement,  lb. 

3.  But  when  a  widow  gained  a  setflemeat 
hj  marriage,  her  children  by  a  former  mar- 
riage did  not  follow  her  setttemaDt  thus  oh- 
tained,  yj 

4.  While  the  act  of  1801,  in  relation  to 
warning  out  was  in  foree,  it  was  not  aeceasa- 
rv  to  warn  out  minor  children  living  with  ei- 
ther of  their  parents,  to  prevent  their  gaiainr 
a  settlement,  ®       i^. 

5.  A  female  child  being  with  her  naother 
10  the  family  of  her  father-in-law,  for  more  . 
than  a  year,  without  being  warned,  did  not 
thereby    gain    a    eettiemeat     in    her    owa 
right,  jj 

•»•  ^  ?*»W»  who  has  not  been  tmameipaUd 
Will  derive  asetUcment  from  his  father;  and 
It  bis  father  dies,  and  his  mother  sabseqaeat- 
iy  acquires  a  new  settlement,  by  one  year's 
residence  in  town,  without  being  warned  out, 
the  child  then  derires  a  settlement  from  that 
of  his  mother— Toion  of  Bra^vrd  vs,  Tbiwi 
of  LAmetunarzK  .,  481 

7.  But  if  before  the  nlother  acquires  her 
new  settlement,  the  child  is  of  age  j  or  has 
married ;  or  has  gained  a  settlement  tor  him- 
self; or  has  contracted  any  relation  incon- 
sistent with  the  relation  of  parent  and  child, 
and  by  which  the  mother  loses  her  govern- 
ment over  him;  then  he  is  emaneipated,  and 
cannot  derive  a  settlement  from  that  of  his 
mother  subsequently  acqnired.  lb. 

S.  That  a  man's  recei  ving:aid,  while  a  pria- 
oner,  from  the  town  where  theprison  is  loca- 
ted, on  a  previous  pledge  of  sufficient  person- 
al property  to  secure  a  remuneration,  doea 
not  prevent  his  gaining  a  settlement  by  seven 
^ears  residence  m  the  town  from  whieh  he 
IS  brought  to  prison.— Tbtanq/iMbntoclicr  vs. 
Toum  of  CalaU,  672 

SHERIFF. 

1.    That  a  Sheriff  is  liable  for  the  official 
neglect  of  his  deputy,  but  not  for  tho  per- 
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formanca  of  any  nnoffieial  oootMbt*  he  may 
mak.e.'^fVttKerby  VB,  Foster.  186 

8.  That  the  seUtmg  fbrth  a  promise  of  the 
Deputy  to  take  Property  on  an  «xecutioD, 
does  not  vitiate,  ifthe'  other  allegations  are 
safficient  to  tbow  a  nec^lect  to  take  property, 
gpcposed  to  the  exacotion.  Et, 

3.  That  the  creditor's  taking  back  an  exe- 
cation  from  an  officer,  so  as  to  prevent  his 
completing  his  daty,  fvonld  discharge  the 
omcer  from  farther  liability.  Bat  tbo  taking 
back  the  ezecation  after  the  officer  is  liable 
for  neglect,  and  caasing  a  partial  collection 
of  his  debt,  haa  no  such  effect.  It  opera- 
tes in  favor  of  the  officer.  Jb. 

4.  An  attachment  made  panaant  to  the 
Statate  of  Nov.  6, 1817,  gives  a  sufficient  ti- 
tle to  the  officer  to  enable  him  to  maintain 
trover,  although  he  do  not  take  actual  pos* 
sessioa.—X.oi0ry  vs.  Walker.  181 

6«  In  trover  by  a  Sheriff,  for  property  at- 
tached, proof  of  a  fraudulent  purchase  by 
the  defendant,  of  the  debtor,  of  the  goods  in 
(question  is  admissible  as  ezplainiag  bis  acts 
in  intermeddling  with  the  property.  n>. 

,  6.  If  an  Tofficer  attach  goods,  and  after- 
wards seU  the  sama  on  an  •Jttt«ution,  and" the 
purchaser  take  the  receipt  of  a  third  person 
m  whose  possession  they  are,  for  the  same, 
trespass  may  be  sustained  against  the  officer, 
if  the  property  was  not  liable  to  attachment. 
^Mart  vs.  Hyde.  328 

See  YcRDXOT,  1. 

lxbutation  of  actions,  2. 
rscbxptors,  i. 
Execution,  4. 
RsTURN  Paatim. 
JuKiBuicnoff,  3. 

PaKOL   EvlDENOE,   1. 

Collector  of  Taxes,  3. 

SHERIFF'S  SALE. 

• 

1.  A  purchaser  of  personal  property  at  a 
Sheriff '«  sale,  will  hold  the  same,  although 
the  officer  makes  no  return  on  the  execution, 
that  previous  to  the  levy  upon  the  same,  he 
demanded  the  money  of  the  debtor  Sed  QtMB- 
rc  as  to  real  estate.— Bo/es  vs.  Carter,       602 

2.  In  such  case,  it  seems  that  the  purchas- 
er will  acquire  a  good  title,  although  the  of- 
ficer is  liable  to  the  debtor  by  reason  of  de- 
fects in  his  return  on  the  execution.  /&. 

3.  Where  personal  property,  purchased  at 
a  Sheriff's  sale,  is  left  in  the  custody  of  the 
execution  debtor,  it  is  not  liable  to  attach- 
ment for  his  debts.  lb, 

SURETY. 

1.  That,  where  five  sureties  of  an  insolvent 
prlneipal  confess  a  joint  judgement,  and  ex- 
eoation  issues,  and  four  are  committed  to 
l^rison,  and  give  separate  bonds  to  the  keep- 
er of  the  iaii»  and  then  procure  the  property 
of  the  fiyreh  to  be  sold  to  satisfy  the  original 
exteationj  he  has  hit  action  against  each 
one  to  recover  a  fifth  part  of  t]^  amount 
paid.— #bs^<r  vs.  Johmon.  60 

t.  That  in  the  above  case  one  of  the  four, 
thua  eomiBitted  aad  liberated  on  bonds,  is  a 
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Qprnpetent  witsess  for  the  plaintiff  against 
footaer ,  who  It  ifefendanty  lb, 

3.  That  fiM  plaintiff  need  not  give  notice 
and  make  'iemaad  before  the  eommence- 
mentof  his  actios,  when  the  defendant  cant- 
ed the  measures,  which  compelled  the  plain- 
tiff to  pav  the  money,  which  he  now  seeks  to 
recover  back.  i&. 

4.  If  A.  execute  a  nete  at  the  Bank  at  sar- 
ety  for  B.  &  C.  and  B.  abscond  before  it 
faUs  due,  and  A,  knowing. the  fact,  call  on 
C.  and  get  him'  to  renew  the  note  without 
disclosing  it,  yet  if  A.  ultimately  pay  the 
Bank,  he  can  recover  the  amount  of  O.  and 
this  although  as  between  B.  &  C.  the  latter 
was  eutitled  to  indemnity .—H^onur  vt.  SajL 

166 
See  Evidence,  4. 

SURRENDER. 
See  Lease,  1. 


T&NANTS  IN  COMMON. 

1.  That  one  tenant  in  common  caoBot  main- 
tain trespass  qwtre  eknuwn/^egit  against  his 
co-tenant  in  common,  while  such  tenancy 
cootintfes.— fFi2^ns  vs.  Acrton.  TC 

2.  That  there  may  be  a  tenancy  in  com- 
mon of  an  inchoate  at  well  as  of  an  absolute 
title.  Jb. 

3.  Where  several  creditors  extend  their 
executions  each  upon  an  ^divided  moiety 
of  their  debtors  land,  they  become  tenantt, 
in  common  thereof.—  WuwdU  vs.  fVUkint, 

87 

4.  Where  one  of  several  co-tenants  is  in 
the  occupancy  iof  lands,  he  must  be  consider- 
ed as  possoasinf^  not  only  for  himself,  but  for 
the  others,  although  there  does  not  appear  to 
beany  contract  or  agreement  between  them. 

Jb. 

5.  A  co-tenant  in  possession,  not  denying 
the  right  of  other  coten ants  to  a  participation 
in  the  profits,  is  liable  to  be  called  to  account 
by  each,  therefor.  Jb,. 

7.  That,  whether  the  plainti(F<s  title  is  of  a 
larce  or  small  undivided  portion  of  the  land, 
malcet  no  difference.  He  has  a  right  to  oust 
the  defendant  a  stranger  to  title,  and  hold 
for  the  benefit  of  all  the  tenantt  in  common. 

Jb. 

7.  That  such  title  is  defeated  by  defend- 
ant's showing  himself  to  have  title  as  tenant 
in  common,  unless  plaintiff  can  show  dfc  ous- 
ter bf  the  defendant;  'In  whioif  ease  the 
plaintiff  should  only  recover  to  be  let  in  as 
tenant  in  common.  Jb, 

8.  That  defendant's  receiving  a  deed  of 
the  whole  lot,  and  tcking  possession,  and 
claiming  the  whole  la  hit  ewn  riffht,  is  a  tuf- 
fioient  ouster;  and  the  plaintia  need  not 
prove  a  demand  of  potsetsion.     ^  * 

TENDER. 

I.  When  the  parties'  ton  wat  sesTto  4e- 
mand  a  tpecifie  amount  on  an  unl^uidated 
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•laltt^M  otftr  nad«  him  by  the  other  party 
of  a  !•••  •an,  cannot  be  regarded  aa  a  lenl 
tender  to  the  father.— CAipman  ra.  ^ate».  143 
S.  In  mMrit  orig:inaIIy  commeneed  before  a 
Jnttice  of  the  Peace,  appealed  to  the  Counfj 
Conrt,  and  there  mled  oat  to  a  referee ;  hildt 
that  a  tender  not  haTing  been  made  before 
the  Justice,  nor  at  the  County  Court,  could 
not  avail  the  defendant  before  the  roferce. 

lb, 

TOWNS. 

1.  The  obligation  on  a  town  to  fiipport 
their  poor  ariiet  from  the  Statute  alone. — 
jUdrieh  ru.  lA/ndonderry,  441. 

2.  No  action  caa  be  maintained  against  a 
town  at  the  suit  of  an  individual  on  the  ^en- 
<eral  piovisions  of  the  Statute  declaring  it  to 
be  the  du||r  of  a  town  to  support  their  own 
poor;  nor  will  any  action  lie  against  them 
for  support  afforded  to  a  pauper  unless  it  was 
afforded  at  their  request,  or  unless  there  has 
b«en  asubseqvent  promise  to  pay.  lb. 

3.  When  the  overseere  of  the  poor  con- 
tract with  any  individual  to  support  a  pauper 
for  a  year,  he  is  nnder  no  obligation  to  sup- 
port for  a  longer  period.  lb. 

4.  If  the  iodiviaual  supports  the  pauper  af- 
ter his  year  has  expired,  no  action  can  be 
maintained  acainst  the  town  therefor,  on  the 
ground  that  they  neglected  to  take  the  pau- 
per away.  Zft. 

TOWN  CLERK. 
Se«  EziovTiolr,  5,  7. 

TRESPASS. 

I.  ▲  to  maintain  trespass  against  B.  for  ta- 
iling a  personal  chattel,  must  prove*  that  at 
the  time  of  taking,  he  had  an  actual  or  <|pn- 
atmetive  ponunon  of  the  chattel ;  and  also 
a  general  or  qualified  property  in  the  same. — 
Sramard  et  al  vs.  Burton  et  al.  97 

8.  The  owner  of  property  who  has  by  con- 
tract parted  with  the  possession  for  a  given 
time,  cannot  maintain  an  action  of  trespass 
-against  anyone,  who  takes  it  from  the  per- 
flon  whoi  V  entitled  to  the  possession  while 
the  contract  it  in  force.~6'ofw  vs.  Sumner 
et  al.  274 

S.  Nor  can' the  ow^er  maintain  SDeh  action 
because  he  has  a  right  to  put  an  end  to  the 
contract  and  resume  the  possession  bvfore  he 
does  determine  the  contract.  lb. 

4.  Wot  can  he  maintain  snob  action,  be- 
«aiue  the  person  who  took  the  property  from 
the  posseselon  of  the  bailee  may  have  so 
conducted  as  to  make  himself  as  to  the  bailee 
a  trespasser  ab  initio. 

5.  To  deprive  the  general  owner  of  chat- 
tels  of  the  action  «f  treepase  by  reason  of  a 
|>ossession  4»f  another.  It  must  appear  that 
the  former  has  parted  with  the  rigb  of  poe- 
•eeeianiom  a  specific  time..~H<irl  vs.  Hyde. 

328 
See  PrsADuTM,  4. 

EBtarr,  6. 

IHWAT  SUBVKTOa,  1,  2. 
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THUSTCE  ACTION. 

1.  A  trustee  of  an  ft\»se<niding  debtor  has 
no  right  to  a  trial  by  jury  as  to  the  question 
whether  he  has  effects  or  not. — Huntington 
vs.  Spooner^M  Trustee.  186 

2.  Nor  a  right  of  review  Trom  a  judgement 
that  be  has  enects.  Jb. 

3.  Other  evidence  than  the  disclosure  fa 
admissible  to  charge  the  trustee.  So  hie 
disclosure  may  be  contradicted.  Jb. 

TRUSTEES 
See  Co&PonATiosi,  1,  2. 

TURNPIKE  COMPANT. 

1.  Where  the  charter  of  a  turnpike. covipa* 
ny  makes  them  liable  to  pay  all  dama^tts, 
which  may  happen  to  any  person  from  ne- 
glect of  any  bridge,  the  company  Is  not  lia- 
ble Ibr  damages,  if  they  build  ancf  constantly 
maintain  a  bridge  of  sufficient  sfrenf  th  for 
all  ordinary  purposes,  and  the  «atB«  is 'bro- 
ken dowu,  «kud  private  dauiAf^ii  sustaiDed  by 
carelessly  over-loading  the  bridge  with  cat- 
tle.—J^icAarcbon  vs.  Royalton  and  fVoodetoek 
Turn  Pike  Company,  580 

2.  The  company  is  not  liable  for  accident. 

lb. 
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USl'RY. 

1.  Usury  avoids  a  contract  in  equity  as 
well  as  at  law.^McDontels  vs.  Bamum.    279 

2.  When  a  party  in  a  court  of  equity  at- 
tempts to  enforce  an  usurious  contract»the 
usury  ntay  bo  set  up  as  a  defence.  Jb. 

3.  But  Itben  a  party  applies  to  the  Court 
to  be  relieved  frpoi  an  osariovs  eoalract, 
equity  will  interfere,  only  on  his  paying  the 
sum  actually  due.  ib. 

4.  When  usury  is  relied  on,  to  avoid  a 
contract,  it  must  be  fully  proved.  lb. 

5.  To  a  bill  of  foreclosure,  the  answer  of 
tho  defendant  setting  forth  usury  in  the 
mortgage  as  a  defence,  is  not  to  be  taken  as 
evidence  for  him,  unless  the  plaintiff  asks  for 
a  disclosure  on  that  subject,  but  is  only  e- 
quivalent  to  a  plea  of  the  statute  of  usury. 

Jb. 

6.  When  a  person  has    assigned  a  mort* 
gage  and  notes  payable  to  himself  to  raise 
money  for  another,  and  on  a  bill  to  foreclose, 
testifies  that  he  was  agent  for  the   mortga- 
gor, and  that  the   contract  on    which    the 
money  was  advanced  was  usurious,  (he  Court 
will  not  decree  that  the  notes  and  mortgage 
are  void  on  his  testimony  alone,  when  it  ap- 
pears that  he  came  hafore  the  master  with  a 
prepared   deposition,  a  part  of  which  haA 
been   written  by  the  defendant  requesting 
him  so  to  testify,  and  when  his  testimony  la 
at  variance  in  some  maferial  parts  with  the 
testimony  of  other  witness,  altnongh  hit  gen 
•ral  character  isnnimpeached.  lb 

7.  That  a  demurrer  to  a  discovery  of  mm 
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rv,  charged  In  m  bill,  aiiiit  1)6  aUpiptdtWileu 
tne  p«riOD  dtmarriog:  waivt*  tie  forfeiture, 
aad  seeks  only  to  be  reliered  against  the  us- 
nrioDs  part— iSAe^rs.  Qwrfield  tt  aU,  39 

8.  That  the  Court  will  not  admit  %  plea  of 
usury,  presented,  out  of  time  without  a  wai> 
Ter  of  the  forfeiture. 


VARIANCE. 
See  Attacbmsitt*  3. 

Vendue  dked. 

i.  If  a  person  take  possessioa  of  land  un- 
der a  vendae  deed,  twenty-three  years  old, 
without  previously  setting  up  any  claim  of 
title  to  said  land,  and  holds  possession  five 
years  under  said  deed,  the  ace  of  the  deed, 
and  possession  under  it,  raise  no  presump- 
tion, that  the  deed  is  a  valid  one.—^ieAorci- 
sof»  ▼»,  Dcrr,  9 

2.  A  colleotoi  of  taxes,  who  has  aiTen  a 
Tendue-deed  of  lands,  which  he  sold,  and 
has  covenanted  in  such  deed,  to  v>carant  and 
drftnd  the  same,  is  interested,  and  cannot  be 
a  witness  to  support  the  title  without  a  re- 
lease. Jb, 

3.  A  copy  of  vendue  sales,  lodged  in  the 
county  clerk's  office,  which  carried  mUmal 
evidence,  that  it  was  not  left  in  said  office 
within  thirty  days  next  after  the  sales,  and 
was  not  attested  to  by  the  collector,  as  a  true 
copv,  as  the  statate  required,  was  rightly  ex- 
cluded by  the  county  cojrt  from  going  to 
the  jury  as  evidence.  i&. 

VEBDICT. 

That,  in  a  suit  against  a  Sheriff  for  negleet 
to  levy  upon  porsonal  estate,  such  a  defective 
setting  forth  of  the  articles  and  their  value, 
as  might  be  bad  on  demurrer,  is  cured  by  a 
verdict  for  the  p\iintiff.— fVetherby  vs.  )^ 
'«^-  136 

See  AiTDXTA  QtrKacLA,  3. 

VENIRE  DE  novo. 

See  Warrakt7,  2. 
Offsett,  1. 

VI  ET  ARMIS. 

That  the  omission  of  vi  et  armi$  in  an  ac- 
tion of  trespass,  does  not  ritiate  in  this  state, 
unless  met  hy  a  special  demnrrer.—Hi^gtns 
•<  tU  vs.  Hayward.  73 

WAIVER. 

See  Copt,  1. 
Dsvpir,  t,  8. 


WARNING.* 

1.  In  a  waning  under  the  Stathtvof  1801, 
to  prevent  a  person  from  obtaining  a  settle* 
ment,  it  is  nat  a  fatal  defect  if  the  direction  is 
in  these  words,  *<  Hereof  fail  not,  but  of  your 
doings  hereon  make  due  return,  &o.,  omit- 
ting the  words  *'  of  this  prucept  with,**  &e.— ' 
XhunmerMton  ts.  Jamaica,  399 

2.  When  a  warning  issues  against  a  man , 
and  hu  wife,  it  is  suflloUnt  to  nnrre  th»  same 
onthe  husband  alone.  §b, 

3.  If  the  warning  is  ^gainst  a  peiMB  resi- 
ding in  a  town  therein  named,  the  aerviee  is 
^ood  if  it  is  made  on  a  person  of  that  nanus 
in -the  town,  ^f  no  evidence  is  given  that 
more  than  one  person  of  that  auBe  resided 
in  the  town.  tb. 

See  SnTTLEmirr,  4,5. 

WARRANTY. 

That  a  count  upon  a  warraaifc  m«tfe  aftiff 
sale  it  •ompletn»ltbaA  afler  \  verdict,  fuf 
'ant  of  eonsideratioD.—^JBtosf  ts.  KiUridgt, 

SS 


WAY. 

1.  That  the  ntgtedt  of  the  plaintiff,  forieir> 
en  or  eight  years  merely,  to  cause  a  house  td 
be  remoTed  from  his  own  land,  whicn  was 
wrongfully  erected  there,  and  which  ob- 
structs the  plaintiff's  way,  is  not  an  abandon- 
ment of  the  way.  Had  the^aintiff  himself, 
erected  such  a  house,  it  might  have  been 
proper  evidence  of  such  abandonment.— 
Rogen  TS.  Stewart  et  al,  3I4 

2.  That  the  plaintiff  is  entitled  to  his  en- 
tire damage  for  the  entire  obstruction  ofhl^ 
way  by  the  defsMaats,  notwithsUnding  there 
are  other  obstructions  to  the  same  way,  e- 
rected  by  other  persons ;  and  he  is  QOt  to  be 
Tirtually  driven  to  an  apportionment  of  his 
damages  upon  the  different  encroachments 
upon  the  same  way.  A, 

See  NavsAHCE,  I,  9. 

WITNESS. 

A.,  a  common  carrier,  receifed  money  to 
earr^,  and  deliver  to  B.,  a  common  carrier, 
for  him  to  transmit  to  C,  the  owner.  C. 
sues  A.  for  the  loss  of  the  money,  and  after 
A.  had  given  evidence  tending  to  prove  that 
he  delivered  the  money  to  B.,  as  he  waa  di- 
rected, C.  offered  B.  as  a  witness  to  proTO 
that  he  did  not  receive  the  money. 

Held,  that  B.  had  a  deep  interest  in  the 
particular  qtiettUm  agitated  at  the  trial,  and 
could  not  testify,  without  a  release  ftvm  C. 
— Deimlson  vs.  Hib^rd  49$ 

See  VEnDvn  OnMit- 
DsPosiTXON,  2,  3, 
ArroRifBT,  6, 
Dbcd,  2. 

WOOD  AND  TIMBEAk 

1.  A.  acquires  mo  property  in  wood  and 
timber  by  their  floatiDg  h  the  water  OTor  bis 
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luii.    Bat  A.  Bm  fiB  ex9hmhe  right  to  seise  to  i^ite  <Im  M/fid  ^Md  timber  faiAieLf ;  and  in 

Kod,  and  timber,  floating  and  moving  in  an  an  aefion  or  Aspats  for  fhia  iDJarr*  the  plain' 

dr,  ofetf  hii  land;  and  to  eonrert  ■neh  tiff  should  recover  the  voiue  of  his  cbasce 

wood,  and  timber  to  his  owb  use  i  unless  the  to  seize,  and  enjoy  the  srood  and  timber, 

owner  in  a  reasonable  tim«  elaims  the  same,  whieh  trumct  he  had  lost  b  j  the  seixure  made 

^Hof en  Tu.  Judd,  i23  by  B.  Jb. 

2.  If  B.  who  is  not  the  owner, -seize  wood 
and  timber,  floating  in  an  eddy,  over  the  land  WSITTEN  CONTAACT. 


of  A.,  this  is  more  than  a  trespass  upon  the 
freehold;  it  if  a  riolation  A's  ssrcIvsMV right 
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